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PREFACE  TO  FIRST  VOLUME. 


With  the  present  number  is  completed  the  first  volume  of 
"  Handy's  Reports/'  The  editors  ask  no  peculiar  favor  from 
the  profession  for  the  work,  hut  expect  it  to  stand  or  fall  as 
it  may  be  found  intrinsically  to  deserve.  Upon  the  adoption 
of  the  Code  in  the  State  of  Ohio,  all  the  old  landmarks  of 
practice  being  swept  away  by  one  fell  swoop,  great  and  uni- 
versal uncertainty  existed  as  to  the  forms  of  practice  and 
pleading ;  and  as  the  Superior  Court  of  Cincinnati  was  newly 
established,  and  the  people  had  been  discreet  enough  to  place 
upon  the  bench  three  of  its  ablest  lawyers,  it  was  the  univer- 
sal desire  of  the  Bar  in  the  City  that  these  decisions  should 
be  published,  as  numerous  questions  of  practice  would  daily 
arise  before  this  Court,  and  the  practice  under  the  Code  in 
this  way  be  in  some  measure  settled.  We  have  endeavored 
to  gratify  this  desire,  and  the  1st  Vol.  is  now  before  the 
profession ;  and  it  is  expected  that  Vol.  2d  will  be  out  before 
the  close  of  the  year.  The  book  contains  some  typographical 
errors,  but  not  more,  it  is  believed,  than  is  ordinarily  found 
in  first  prints ;  many  of  these  are  so  obvious  as  to  render  it 
unnecessary  to  point  them  out,  and  others  not  so  patent  will 


be  found  in  the  Errata.  \ 

EDITORS.  , 


PREFACE  TO  SECOND  EDITION. 


In  preparing  this  second  edition  of  "  Handy's  Reports,"  I 
have  aimed  at  as  great  conciseness  as  possible  in  my  addenda, 
and  endeavored  to  make  the  index  of  the  first  volume  fuller, 
to  furnish  a  new  one  for  the  second,  to  add  a  complete  alpha- 
betical index  of  the  cases  decided,  and,  while  leaving  each 
volume  separate  as  before,  with  its  original  paging,  by  placing 
both  together,  to  furnish  a  really  handy  collection  of  cases 
such  as  are  in  frequent  demand  for  reference. 

In  pursuing  my  task  I  have  received  great  assistance  from 
the  admirable  and  thorough  Digest  of  Walker  and  Bates,  and 
from  Seney's  second  edition  of  the  Code — two  books  which 
the  well-selected  library  of  no  Ohio  lawyer  at  least  should  bo 
without. 

Hoping  that  the  result  of  my  labor  may  be  of  use  to  the 
profession,  I  submit  it  to  their  friendly  criticism. 

L.  E.  M. 

Cincinnati,  1876. 
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AN  ACT 


TO  ESTABLISH  THE  STTPEBIOB  COUBT  OF  CINCINNATI, 

Section  1.  Beit  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  That 
there  shall  be,  and  hereby  U  established  within  the  city  of  Cincinnati,  in  the 
county  of  Hamilton,  a  Court  of  Becord,  which  shall  be  styled  "  the  Superior 
Court  of  Cincinnati,"  and  which  shall  consist  of  three  judges. 

Sec.  2.  The  said  judges  shall  be  elected  by  the  electors  of  the  city  of  Cincin- 
nati. They  shall  be  voted  for  on  one  ballot.  The  first  election  for  said  judges 
shall  be  held  in  that  city  on  the  first  Monday  of  May,  a.  d.  1854.  The  judges 
of  said  Superior  Court  shall,  immediately  after  the  first  election  under  this  act,  be 
classified,  by  lot,  so  that  one  shall  hold  for  the  term  of  three  years,  one  for  four 
years,  and  one  for  five  years ;  and  at  all  subsequent  elections  the  term  of  each 
of  said  judges  shall  be  for  five  years.  Elections  shall  be  held  for  the  successors 
of  said  judges  on  the  first  Monday  of  April,  of  each  year  in  which  the  term  of 
any  such  judge  may  expire;  and  in  case  the  office  of  said  judges  shall  become 
vacant  before  the  expiration  of  the  regular  term  for  which  he  was  elected,  the 
vacancy  shall  be  filled  by  appointment  by  the  governor,  until  a  successor  is 
elected  and  qualified ;  and  such  successor  shall  be  elected  for  the  unexpired 
term  on  the  first  Monday  of  April,  that  occurs  more  than  thirty  days  after  the 
vacancy  shall  have  happened. 

Sec.  8.  The  elections  for  said  judges  shall  be  held  within  the  city  of  Cin- 
cinnati, and  the  poll  books  returned,  and  abstracts  and  certificates  of  elections 
made  out  as  provided  for  municipal  elections  in  cities  and  incorporated  villages, 
and  said  certificates  shall  be  transmitted,  by  the  clerk  or  recorder  making  the 
same,  to  the  governor,  who  shall  issue  commissions  to  the  persons  elected. 

Sec.  4.  The  said  judges  shall  take  the  same  oath,  and  be  removed  for  the 
same  causes,  as  judges  of  the  Court  of  Common  Pleas. 

Sec.  5.  The  said  court  shall  have  a  seal,  to  be  provided  by  the  secretary  of 
state,  at  the  expense  of  the  state,  having  the  same  device  as  the  seal  of  the 
Court  of  Cfemmon  Fleas,  except  there  shall  be  engraved  around  the  margin 
thereof,  the  words  u  Superior  Court  of  Cincinnati/1  instead  of  the  words  "Com- 
mon Pleas  of  the  county  of ." 

Sec.  6.  The  clerk  of  the  Court  of  Common  Pleas  of  Hamilton  county  shall 
be  the  clerk  of  said  court.  The  county  commissioners  of  Hamilton  county  may 
require  of  said  clerk,  in  addition  to  the  bond  now  required  by  law,  an  additional 
bond,  in  not le8S  th&n  ten  thousand  dollars,  nor  more  than  fifty  thousand  dol- 

•  •  • 
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lars,  conditioned  that  he  will  truly  and  faithfully  pay  over  all  moneys  that  may 
by  him  be  received  in  his  official  capacity  as  clerk  of  said  Superior  Court  of 
Cincinnati,  and  that  he  will  enter  and  record  all  the  orders,  decrees,  judgments, 
and  proceedings  of  said  court,  which  he  may,  by  law,  be  required  to  enter  and 
record,  and  faithfully  and  impartially  discharge  and  perform  all  the  duties  of 
said  office. 

Sec.  7.  Sheriffs,  coroners,  and  constables  shall  be  bound  to  attend  said  court, 
preserve  order,  and  execute  and  return  its  process,  as  they  are  required  to  do 
in  the  Court  of  Common  Pleas ;  and  all  laws  now  in  force,  or  which  may  be 
enacted,  prescribing  the  duties  and  liabilities  of  such  officers,  and  the  mode  of 
proceeding  against  them,  or  either  of  them,  for  any  neglect  of  official  duty,  al- 
lowing fees,  and  providing  for  the  collection  thereof  in  the  Court  of  Common 
Pleas,  shall  be  held  and  deemed  to  extend  to  the  said  Superior  Court  of  Cincin- 
nati, unless  the  same  are  or  shall  be  plainly  inapplicable. 

Sec.  8.  The  said  Superior  Court  of  Cincinnati  shall  be  held  at  the  court- 
house, in  the  city  of  Cincinnati,  or  at  such  other  convenient  place  in  said  city, 
as  the  commissioners  of  Hamilton  county  shall  provide. 

Sec.  9.  The  terms  of  said  Court  shall  commence  on  the  first  Monday  of 
evory  month,  except  the  months  of  July,  August,  and  September,  in  which 
months  terms  may  be  held,  if  directed  by  said  court,  at  general  term ;  and  the 
terms  thereof  shall  be  respectively  called  after  the  different  months  in  which 
they  are  held,  and  they  may  be  continued  and  held  from  the  time  of  their 
commencement  every  day,  Sundays  excepted,  until  and  including  the  last  Sat- 
urday  before  the  first  Monday  of  the  next  month. 

Sec.  10.  The  judges  of  said  court  may  adjourn  the  same  on  any  day  pre- 
vious to  the  expiration  of  the  term  for  which  the  same  may  be  held,  and  also 
from  any  one  day  in  term,  over  to  any  other  day  in  the  same  term,  ifj  in 'their 
opinion,  the  business  of  the  court  will  admit  thereof. 

Sec.  11.  In  case  said  court  shall  not  be  formed  at  any  time,  or  any  term 
thereof  shall  be  interrupted  by  reason  of  the  non-attendance  of  all  or  any  of 
the  judges  thereof,  it  shall  be  lawful  for  the  clerk  of  said  court  to  adjourn  the 
same,  from  day  to  day,  or  until  the  next  term,  and  all  process  and  other  pro- 
ceedings shall  be  continued  over  accordingly. 

Sec.  12.  A  general  term  of  said  court  may  be  held  by  any  two  of  the  three 
judges  thereof,  and  a  special  term  by  any  one  of  them ;  and  general  and  spe- 
cial terms,  one  or  more  of  them,  may  be  held  at  the  same  time,  as  the  judge  of 
said  court  may  direct. 

Sec.  18.  The  special  terms  of  said  court  shall  be  held  for  the  trial  of  causes, 
and  for  the  hearing  of  motions;  all  petitions  in  error  shall  be  argued,  or  sub- 
mitted, and  decided  in  the  said  court,  at  a  general  term  thereof.  The  concur- 
rence of  two  judges  shall  be  necessary  to  pronounce  a  judgment  at  the  gen- 
eral term.  If  the  requisite  number  of  judges  do  not  concur,  the  matter  shall 
be  re-heard. 

Sec.  14.  The  said  Superior  Court  of  Cincinnati  shall  have  original  juris- 
diction, where  the  sum  or  matter  in  dispute  exceeds  the  jurisdiction  of  justices 
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of  the  peace,  to  hear,  try,  and  determine,  according  to  law,  the  following  ac- 
tions : 

I.  Actions  for  the  recovery  of  real  property,  or  of  an  estate,  or  interest 
therein ;  for  the  partition  of  real  property ;  for  the  sale  of  real  property  under 
a  mortgage,  lien,  or  other  charge  or  incumbrance,  when  the  subject  of  the 
action  shall  be  situated  within  the  city  of  Cincinnati. 

II.  Actions  to  compel  the  specified  performance  of  a  contract  for  the  sale  of 
real  estate,  where  all  the  defendants,  or  any  of  them,  reside  in  the  city  of  Cin- 
cinnati. 

III.  Actions  for  the  following  causes,  where  the  cause,  or  some  part  thereof 
arose  in  the  city  of  Cincinnati,  to  wit :  Actions  for  the  recovery  of  a  fine,  for- 
feiture, or  penalty ;  and  when  it  is  imposed  for  an  offense  committed  on  a  river 
or  road  which  bounds  the  city  of  Cincinnati,  the  action  may  be  brought  in  said 
court,  provided  the  offense  was  committed  opposite  to  the  city  of  Cincinnati ; 
also  the  actions  enumerated  in  classes  second  and  third  of  section  forty-seven 
of  the  code. 

IV.  Actions,  other  than  those  enumerated  in  said  sections  forty-five,  forty- 
six,  and  forty-seven  of  the  code,  brought  against  a  corporation,  created  by  the 
laws  of  this  state,  which  is  situated  in  the  city  of  Cincinnati,  or  has  its  princi- 
pal office  or  place  of  business  therein ;  and  if  such  corporation  be  an  insurance 
company,  actions  against  the  same  where  the  cause  of  action,  or  some  part 
thereof,  arose  in  said  city  of  Cincinnati,  unless  in  the  case  of  any  corporation 
created  by  a  law  of  this  state,  the  charter  prescribes  a  place  where  alone  a  suit 
against  such  corporation  may  be  brought. 

Y.  Actions  against  a  railroad  company,  or  an  owner  of  a  line  of  mail  stages 
or  other  coaches,  which  passes  through  or  into  the  city  of  Cincinnati,  for  an  in- 
jury to  person  or  property  upon  the  road  or  line,  or  upon  a  liability  as  a  car- 
rier. 

YI.  Actions,  other  than  those  mentioned  in  sections  forty-five,  forty-six,  and 
forty-seven  of  the  code,  against  a  turnpike  road  company,  any  part  of  which 
lies  in  .the  city  of  Cincinnati,  or  passes  into  or  touches  at  said  city. 

VII.  Actions,  other  than  those  enumerated  in  sections  forty-five,  forty-six, 
and  forty-seven  of  the  code  of  procedure,  brought  against  a  non-resident  of 
this  state,  or  a  foreign  corporation,  where  property  of,  or  debts  owing  to,  said 
defendant,  may  be  found  in  the  city  of  Cincinnati,  or  where  said  defendant  may 
be  found  in  the  city  of  Cincinnati ;  and  if  said  defendant  be  a  foreign  insurance 
company,  actions  brought  against  the  same,  where  the  case,  or  some  part  thereof 
arose  in  the  city  of  Cincinnati. 

VIII.  Bvery  other  action,  where  the  defendant,  or  some  one  of  the  defend- 
ants, resides  or  may  be  summoned  in  the  city  of  Cincinnati,  except  applications 
for  divorce  and  alimony,  or  for  alimony. 

Sec.  15.  Where  any  of  the  above  enumerated  actions  is  rightly  brought  in 
said  court,  a  summons  shall.be  issued  to  any  county,  against  one  or  more  of  the 
defendants,  at  the  plaintiff's  request. 

Sic.  16.  Said  court,  at  special  term,  shall  have  the  same  power  to  vacate  or 
modify  its  own  judgments  or  orders,  rendered  at  a  special  term,  and  to  enter 
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judgments  by  confession,  as  is  or  may  be  vested  by  law  in  Courts  of  Common 
Fleas. 

Sec.  17.  A  judgment  rendered,  or  final  order  made  by  said  Superior  Court 
of  Cincinnati,  at  special  term,  may  be  reversed,  vacated,  or  modified  by  said 
Superior  Court,  at  general  term,  for  errors  appearing  in  the  proceedings  at 
special  terms,  or  by  exceptions  taken  in  accordance  with  Article  V,  Title  IX, 
of  the  code  of  civil  procedure.  The  proceedings  to  obtain  such  reversal,  vaca- 
tion, or  modification,  shall  be  by  petition,  to  be  entitled  "petition  in  error,"  and 
shall  be  the  same  as  those  provided  by  the  code  of  civil  procedure  upon  peti- 
tions in  error,  except  that  it  shall  not  be  necessary  to  file  with  the  petition  a 
transcript  of  the  proceedings,  as  required  by  section  517  of  the  code;  but  the 
petition  in  error  shall  be  heard  upon  the  original  files,  pleadings,  and  proceed- 
ings; and  the  said  Superior  Court,  at  a  general  term  thereof,  shall  have  the 
power  to  render  such  judgment  as  should  have  been  rendered  at  a  special  term, 
or  remand  the  cause  to  the  special  term  for  judgment,  and  upon  such  judg- 
ment execution  may  issue,  as  upon  original  judgments. 

Sec.  18.  The  process  of  the  said  court  shall  have  the  seal  affixed,  and  be 
tested,  directed,  served,  and  returned,  and  be  in  form  as  is  or  may  be  provided, 
for  the  process  of  the  Court  of  Common  Pleas,  varying  only  in  the  style  of  the 
court,  and  to  conform,  as  far  as  may  be  necessary,  to  its  terms. 

Sec.  19.  The  said  Superior  Court  of  Cincinnati  shall  have  full  power  to 
classify  and  distribute  the  business  therein  as  may  be  necessary ;  to  make  rules 
and  regulations  for  practice  therein ;  to  appoint  masters,  receivers,  and  other 
officers  necessary  to  facilitate  its  business ;  to  direct  as  to  the  modes  of  pro- 
ceeding by  or  before  said  officers,  and  to  tax  costs. 

Sec.  20.  All  laws  now  in  force,  or  which  may  hereafter  be  enacted,  confer- 
ring jurisdiction,  in  the  actions  above  enumerated,  upon  the  Courts  of  Common 
Pleas,  or  District  Courts,  giving  them  power  to  hear  and  determine  such  cases, 
and  to  preserve  order  and  punish  contempt,  regulating  their  practice  and  forms 
of  process,  prescribing  the  force  and  effect  of  their  judgments,  orders,  or  de- 
crees, and  authorizing  or  directing  the  execution  thereof,  shall  be  held  and 
deemed  to  extend  to  the  said  Superior  Court  of  Cincinnati,  as  fully  as  they 
extend  to  the  said  Courts  of  Common  Pleas  and  District  Courts,  unless  the  same 
be  inconsistent  with  this  act,  or  plainly  inapplicable ;  and  the  said  Superior 
Court  of  Cincinnati,  in  respect  to  the  form  and  manner  of  all  pleadings  there- 
in, and  the  force  and  effect  of  its  judgments,  orders,  or  decrees,  shall  be  deemed 
and  held  a  court  of  general  jurisdiction ;  and  said  court,  at  general  terms,  shall 
sign  bills  of  exceptions,  if  required,  the  same  as  is  provided  for  in  trials  before 
the  District  Courts  of  Ohio. 

Sec.  21.  A  judgment  rendered,  or  final  order  made  by  said  Superior  Court 
of  Cincinnati,  at  a  general  term  thereof)  may  be  reversed,  vacated,  or  modified, 
by  the  Supreme  Court,  for  errors  appearing  on  the  records ;  but  the  petition 
in  error,  in  such  case,  can  be  filed  only  by  leave  of  the  Supreme  Court,  or  a 
judge  thereof,  in  the  same  manner  and  within  the  same  time  as  is  now,  or  may 
be  hereafter,  provided  for  reversing,  vacating,  or  modifying  the  final  judg- 
ments, orders,  or  decrees  of  District  Courts  of  this  state. 

Seo.  22.    Six  hundred  judicious  persons,  having  the  qualifications  of  elect- 
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ors,  shall  be  annually  selected  in  the  city  of  Cincinnati,  to  serve  as  petit  jurors 
of  the  Superior  Court  of  Cincinnati,  for  the  ensuing  year.  They  shall  be  ap- 
portioned by  the  clerk  of  said  court  to  the  several  wards  of  said  city,  in  pro- 
portion to  the  number  of  white  male  inhabitants  of  the  age  of  twenty-one 
years,  in  each  ward;  and  the  appointment  to  each  ward  shall  be  published  in 
said  ward,  for  the  same  time  and  in  the  same  manner  as  notice  for  the  election 
of  city  officers  is  now,  or  may  be  hereafter  required  by  law  to  be  published, 
and  the  clerk  of  said  court  shall  certify  said  appointment  of  jurors  to  the  mayor 
of  said  city,  at  least  thirty  days  previous  to  said  city  election ;  and  the  judges 
of  election,  in  their  respective  wards,  shall,  on  the  first  Monday  of  April,  in 
each  year,  select  the  number  apportioned  to  their  respective  wards,  from  among 
the  electors  of  such  ward  having  the  qualifications  of  jurors;  and,  in  all  other 
respects,  the  laws  now  in  force  governing  the  summoning  special  venires,  im- 
panneling,  challenging,  swearing,  and  payment  of  petit  jurors,  shall  apply  to 
jurors  of  the  Superior  Court  of  Cincinnati,  unless  the  same  are  inconsistent 
with  this  act,  or  plainly  inapplicable;  except  the  jurors  of  the  Superior  Court 
of  Cincinnati  shall  be  paid  out  of  the  city  treasury  of  Cincinnati  in  such  cases 
as  they  would  otherwise  be  paid  out  of  the  county  treasury ;  and  jury  fees  col- 
lected by  the  sheriff  in  that  court,  shall  be  paid  into  the  city  treasury  of  Cin- 
cinnati ;  Provided,  that  jurors  for  the  present  year,  and  until  the  May  term, 
1855,  shall  be  selected  and  summoned  for  said  court,  in  such  manner  and  at 
such  time  as  said  court  shall  direct. 

Sec.  23.  The  judges  of  the  said  court,  in  the  exercise  of  the  jurisdiction 
hereby  conferred,  and  in  granting  remedial  writs  and  orders,  shall,  in  the  recess 
of  said  court,  have  the  same  power  and  authority  as  the  judges  of  the  Court 
of  Common  Pleas.  4 

Sxc.  24.  The  judges  of  the  Superior  Court  of  Cincinnati  shall  each  be  en- 
titled to  receive,  annually,  the  sum  of  fifteen  hundred  dollars,  payable  in  equal 
installments  at  the  state  treasury,  on  the  second  Monday  of  May,  second  Mon- 
day of  August,  second  Monday  of  November,  and  second  Monday  of  February. 

Sxc.  25.  The  city  council  of  Cincinnati,  in  addition  to  the  salary  provided 
for  in  section  24,  shall  pay  out  of  the  treasury  of  said  city,  to  each  of  the 
judges  of  the  Superior  Court  of  Cincinnati,  for  their  services  respectively,  the 
sum  of  not  less  than  two  thousand  dollars,  annually,  at  the  discretion  of  said 
city  council  of  Cincinnati,  the  same  to  be  paid  quarter-yearly,  in  equal  propor- 
tions ;  and  when  the  salary  shall  be  once  fixed,  the  same  shall  not  be  in- 
creased or  diminished  during  the  residue  of  the  term  of  office  of  the  said 
judges.  And  to  pay  the  said  salaries,  the  said  city  council  shall  have  power  to 
levy  and  collect  a  tax  on  the  real  and  personal  property  in  said  city,  as  the 
same  has  been  or  shall  be  appraised  and  returned  on  a  grand  levy  of  the  state. 

Sxc.  26.  The  parties  to  any  suit  at  common  law,  or  in  chancery,  or  to  any 
civil  action  originally  commenced  in  the  Court  of  Common  Pleas  of  Hamilton 
county,  and  now  pending  therein,  of  which  said  Superior  Court  of  Cincinnati 
would  have  jurisdiction,  if  originally  commenced  therein,  may,  by  written 
consent,  signed  by  themselves  or  their  attorneys,  remove  the  same  to  said  Su- 
perior Court  of  Cincinnati.  The  clerk  of  the  Court  of  Common  Pleas,  upon 
the  application  to  remove,  shall  make  out  a  statement,  under  seal,  of  the  docket 
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entries  in  such  case,  with  a  statement  of  his  costs,  and  deliver  the  same,  with 
all  the  original  papers'  in  the  cause,  to  the  parties  or  their  attorneys,  taking 
their  receipt  for  the  same;  and  upon  the  filing  of  said  papers,  with  the  written 
agreement  to  remove,  with  the  clerk  of  said  Superior  Court,  he  shall  forthwith 
docket  the  cause,  and  the  same  shall  thenceforth  be  considered  in  said  court, 
and  be  proceeded  in,  as  if  the  same  had  been  originally  commenced  in  that 
court,  having  regard  to  the  former  proceedings,  the  agreement  to  remove,  and 
the  costs  before  accrued,  in  the  final  record,  as  may  be  right  and  proper ;  and 
when  such  case  is  removed  from  the  Court  of  Common  Pleas,  as  aforesaid,  the 
clerk  shall  enter  such  removal  on  his  docket,  and  from  thenceforth  the  said 
cause  shall  not  be  considered  in  that  court. 

Ssa  27.  If  all  the  judges  of  said  court  shall  be  interested  in  the  event  of 
any  action  pending  before  them,  the  same  shall  be  removed  for  trial  into  the 
Court  of  Common  Fleas'  of  Hamilton  county,  under  an  order  .of  said  court,  and 
if  two  of  the  judges  of  said  court  shall  be  interested  in  the  event  of  any  peti- 
tion in  error  pending  in  said  court,  the  same  may  be  reserved  and  sent  to  the 
Supreme  Court  for  its  decision,  under  an  order  of  said  court. 

Sec.  28.    This  act  shall  be  in  force  from  and  after  its  passage. 

W.  B.  VAN  HOOK,  pro  temn 
Speaker  of  the  House  of  Representatives. 

JAMBS  MEYERS, 

President  of  the  Senate. 
April  7, 1864. 

SXCBXTABY  OF  StATVS  OfFICS, 

Columbus,  May  6,  1864. 

I  hereby  certify,  that  the  foregoing  act  is  a  correct  copy  of  the  original  roll 
remaining  on  file  in  this  office. 

Attest:  WM.  TBEVITT, 


RULES 


OF  TKB 


Superior  Court  of  Cincinnati, 


IN 


COUNTY  OF  HAMILTON,  STATE  OF  OHIO, 

ADOPTED  5TH  JUNE,  1854 


It  is  ordered,  That  the  following  Rules,  to  govern  the  proceedings  and 
practice  in  the  "  Superior  Court  of  CnrcnwATi,"  and  to  classify  and  distri- 
bute the  business  therein,  be  adopted : 

I. 

On  the  first  day  of  each  regular  term  of  the  court,  all  the  judges  shall  meet 
and  open  a  "  General  Term;"  and  on  the  same  day  each  of  the  judges  shall 
begin  a  "  Special  Term."  Each  regular  term  of  the  court  shall  cease  with  a 
session  of  the  "  General  Term."  By  an  order  entered  in  a  "  General  Term," 
from  time  to  time,  the  judge  who  shall  preside  at  a  "  General  Term,"  or  when 
more  than  one  is  present  at  a  special  term,  shall  be  designated. 

II. 

The  three  rooms  requisite  for  the  transaction  of  the  business  of  the  court 

shall  be  designated  and  numbered  as  follows :  Superior  Court,  No.  1 ;  Superior 

Court,  No.  2;  Superior  Court,  No.  3.    The  "  General  Term"  will  be  held  in 

either  of  the  three  rooms,  and  will  be  adjourned  from  one  to  another,  and  from 

one  period  of  the  term  to  another,  as  may  be  found  convenient.    A  "  Special 

Term  "  shall  be  opened  in  each  room  on  the  first  day  of  each  regular  term  of 

the  court,  to  be  continued  with  such  intermissions  and  adjournments  as  may  be 

necessary,  until  the  close  of  the  term,  as  provided  in  the  first  rule.    From  time 

,  to  time,  by  an  order  entered  on  the  minutes  in  a  "General  Term,"  the  judges 

shall  be  assigned  to  the  different  rooms,  and  it  shall  be  the  duty  of  each  judge 

to  hold  the  "  Special  Term  "  in  the  room  to  which  he  shall  have  been  assigned. 

But  the  judges  may  interchange  with  each  other,  or  act  for  each   other 

on  request ;  or  on  the  failure  to  attend  of  one  of  the  judges  at  the  time  a 

"  Special  Term  "  should  be  opened  or  held  by  him,  any  other  judge  may  act  in 

his  place. 

III. 

At  a  "  General  Term"'  the  court  will  hear  petitions  f  n  error,  and  such  cases, 
or  questions  arising  in  cases,  as  the  judge  before  whom  they  may  be  brought 

(six) 
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in  a  "  Special  Term  "  shall  deem  of  sufficient  importance  and  difficulty  to  be 
transferred  for  disposition  by  the  court  in  a  "  General  Term ;"  but  no  issue  of 
fact  to  be  tried  by  a  jury  shall  be  transferred  to  a  "  General  Term."  Any  such 
transfer  shall  be  made  by  an  order  entered  on  the  minutes,  and  a  certified  copy 
thereof  shall  be  filed  among  the  papers  in  the  case.  The  court  in  a  "  General 
Term,"  will  #either  proceed  to  a  final  decision  of  any  case  transferred,  or  re- 
mand it  to  the  "  Special  Term,"  as  may  be  deemed  proper. 

IV. 

The  minutes  of  proceedings  of  a  "General  Term"  shall  be  kept  in  sheets 
provided  for  that  purpose  by  the  clerk,  and  shall  be  authenticated  by  the  signa- 
ture of  the  presiding  judge.  The  minutes  of  proceedings  of  a  "  Special  Term  " 
shall  be  kept  in  like  manner,  and  shall  be  authenticated  by  the  signature  of  the 
judge  holding  the  term.  And  all  the  minutes  .of  the  court  shall  from  time  to 
time,  as  the  clerk  may  find  convenient  for  use  or  reference,  be  bound  together 
in  one  book. 

V. 

The  clerk  shall  prepare  and  keep,  for  the  use  of-  the  court  when  sitting  in  a 
"  General  Term,"  a  docket,  which  shall  contain  all  cases  of  petitions  in  error, 
to  be  entered  in  the  order  in  which  they  are  filed.  He  Bhall  also  prepare  and 
keep  for  the  use  of  the  court  in  "  General  Term,"  a  calendar  of  cases  which 
may  be  transferred  under  the  third  rule.  The  docket  of  the  "  General  Term  " 
and  its  calendar  will  be  called,  and  the  cases  disposed  of  in  such  order,  as  the 
court  in  a  "  General  Term  "  may,  from  time  to  time,  direct. 

VI. 

The  clerk  shall  keep  an  appearance  bucket,  in  which  all  suits  of  a  civil  na- 
ture shall  be  entered  in  their  numerical  order ;  and  such  docket  shall  contain 
memoranda  of  all  the  proceedings  in  each  suit,  until  the  final  disposition 
thereof;  and  the  papers  in  suits  fiqally  disposed  of  shall  be  filed  away  in  the 
order  of  their  original  numbers. 

Accurate  and  full  indexes,  direct  and  reversed,  of  all  the  suits,  shall  be  kept 

in  said  appearance  docket 

*VII. 

The  clerk  shall  keep,  for  the  use  pf  the  court,  in  Room  No.  2,  a  general  trial 
docket  corresponding  as  near  as  may  be  to  the  appearance  docket.  In  that  room 
shall  be  usually  kept  the  files  of  papers  in  all  caseB  pending  in  the  court 
The  clerk  will  prepare,  under  the  direction  of  the  judge  sitting  in  that  room,  a 
calendar  of  issues  of  fact  to  be  tried  by  a  jury,  two  copies  of  which  shall  be  pro- 
vided :  a  calendar  of  issues  of  law ;  a  calendar  of  issues  of  fact  to  be  tried  by 
the  court ;  and  a  calendar  of  cases  in  default  If  in  any  case  there  be  both  an 
issue  of  fact  and  an  issue  of  law,  the  court,  when  directing  the  distribution  of 
the  cases,  will  decide  from  the  nature  of  the  case  on  which  calendar  it  can  be 
most  conveniently  disposed  of,  and  it  will  be  assigned  accordingly. 

VIIL 

One  copy  of  the  calendar  containing  the  issues  of  fact  to  be  tried  by  a  jury, 
shall  be  kept  in  Room  No.  1,  and  the  other  in  Room  No.  3.    And  no  case 
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placed  on  that  calendar  shall  be  transferred  to  another,  except  under  the  direc- 
tion of  the  judges  assigned  to  those  rooms.  The  clerk,  under  the  direction  of 
those  judges,  at  a  session  for  the  purpose,  or  in  writing,  will  assign  for  proper 
days,  so  many  of  the  cases  on  that  calendar,  and  in  such  order  as  may  be  deemed 
convenient  Of  the  cases  fixed  for  each  day,  a  part  may  be  allotted  to  Room 
No.  1,  and  a  part  to  Boom  No.  3,  for  the  more  convenient  attendance  of  par- 
ties and  witnesses,  and  the  cases  so  allotted  will  be  first  called  for  trial  in  the 
respective  rooms,  on  the  day  fixed,  or  as  soon  as  may  be.  Before  proceeding 
to  call  the  cases  set  for  a  succeeding  day,  those  assigned  to  the  preceding  will 
be  disposed  of,  without  reference  to  the  room  to  which  they  may  have  been  al- 
lotted, and  for  that  purpose  they  will  be  transferred  from  one  room  to  the  other. 
But  the  judges  may  and  will  from  time  to  time,  when  it  shall  be  found  more 
convenient,  transfer,  by  a  special  order  or  arrangement,  the  unfinished  business 
of  any  day  to  some  subsequent  day  of  the  term.  And  when  the  convenient 
dispatch  of  business  shall  so  require,  any  case  or  cases,  ready  for  trial,  may  be 
transferred  into  room  No.  2,  to  be  disposed  of  by  the  judge  there  sitting,  if  he 
be  not  otherwise  engaged. 

IX. 

The  calendar  of  issues  of  law,  the  calendar  of  issues  of  fact  to  be  tried  by  the 
court,  and  the  calendar  of  cases  in  default,  shall  be  kept  in  Room  No.  2,  and 
the  cases  on  them  called  and  disposed  of,  under  the  direction  of  the  judge  as- 
signed to  that  room,  in  such  order  and  at  such  time  as  he  may  appoint.  Any 
case  or  cases  on  those  calendars  may,  from  time  to  time,  when  the  convenient 
dispatch  of  business  shall  so  require,  be  transferred  for  disposition  into  either 
of  the  other  rooms  by  an  arrangement  for  that  purpose  between  the  judges ;  it 
being  the  object  of  this  rule  and  the  rule  preceding,  to  enable  the  judges  to 
assist  each  other  in  disposing  of  the  business  before  the  court,  in  regular  order 
and  at  the  proper  time. 

X. 

On  the  first  and  each  succeeding  Tuesday  during  the  term,  all  cases  on  the 
general  trial  docket,  not  before  called  and  disposed  of,  or  assigned  for  disposi- 
tion, will  be  called  for  trial  in  Room  No.  2,  and  the  mode  of  trial  will  then  be 
ascertained,  and  the  cases  placed  for  disposition  on  the  proper  calendar.  On 
the  occasion  of  this  call  of  the  general  trial  docket,  from  time  to  time  when 
convenient,  one  or  both  of  the  judges  from  the  other  rooms  will  attend,  and 
such  order  may  then  be  made  as  to  the  transfer -of  cases  from  one  calendar  to 
another,  or  the  assignment  of  cases  to  be  heard  or  tried  in  particular  rooms,  as 

may  be  deemed  proper. 

XI. 

On  the  first  and  each  succeeding  Monday  during  the  term  the  clerk  shall 
prepare  a  special  list  of  all  causes  in  default,  not  before  called  and  disposed  of 
or  placed  on  the  calendar ;  and  on  the  first  and  each  succeeding  Tuesday  in  the 
term  such  cases  in  default  will  be  called  for  trial  or  other  disposition,  in  Room 
No.  2.  Those  arising  on  contract,  that  are  then  ready  to  be  submitted  to  the 
court  for  final  judgment,  will  be  heard;  and  for  any  of  them,  when  it  may  be 
required,  a  jury  will  be  impaneled  on  that  or  the  succeeding  day:  unless  the 
court  shall,  as  to  any  case  or  cases,  in  respect  of  the  time  required,  difficulty 
involved,  or  probability  of  a  defense,  deem  a  postponement  more  proper.     All 
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cases  in  default,  in  which  a  proceeding  shall  not  then  be  had,  to  obtain  a  final 
judgment,  as  above  provided,  will  be  placed  in  their  proper  order  on  the  calen- 
dar of  cases  in  default 

XII. 

Applications  in  vacation  for  further  time  to  plead,  must  be  in  writing,  and 
such  writing  must  be  filed  with  the  papers  in  the  suit. 

XIII. 

When  either  party  neglects  to  file  the  proper  pleading  within  the  time  fixed 
by  section  103  of  the  code,  such  party  shall  be  in  default,  and  may  be  proceded 
against  accordingly.  The  clerk  shall  note  all  such  defaults  on  the  docket.  De- 
faults for  pleading  shall  not  be  set  aside,  unless  an  affidavit  of  tbe  party,  or  an 
agent,  or  the  professional  statement  of  the  attorney  in  the  suit,  shall  be  filed, 
setting  forth  that  there  is  a  meritorious  cause  of  action  or  defense,  and  the  na- 
ture of  it;  in  which  case  the  default  may  be  set  aside  on  such  terms  as  to  the 
court  or  judge  may  seem  just,  and  the  pleading,  for  the  want  of  which  such 
default  existed,  shall  be  filed  forthwith,  unless  the  court  or  judge  shall  other- 
wise direct 

XIV. 

Every  application  for  a  continuance  shall  be  made  in  writing,  showing  the 
facts  on  which  it  is  founded,  and  shall  be  verified  by  an  affidavit  or  professional 
statement,  and  shall  be  determined  without  argument ;  and  if  granted,  such 
terms  may  be  imposed  as  to  the  court  seem  just.  If  the  continuance  is  asked 
on  the  ground  of  the  absence  of  a  witness,  the  affidavit  shall  state  the  substance 
of  what  the  party  expects  to  prove  by  such  witness,  and  if  the  opposite  party 
cousent  to  receive  it  in  evidence,  the  cause  shall  proceed  to  trial,  unless  the 
court  otherwise  direct;  and  the  said  statement  shall  have  the  effect  of  a  deposi- 
tion.   No  case  shall  be  continued  more  than  once  by  consent  of  parties. 

XV. 

Depositions  on  file  shall  not  be  withdrawn  without  leave  of  the  court,  and  may 
be  used  by  either  party.  The  clerk  shall,  at  any  time,  open  depositions  at  the 
request  of  either  party,  indorsing  thereon  when  and  for  whom  opened. 

XVI. 

Notice  of  exceptions  to  depositions  for  other  causes  than  competency  and 
relevancy,  shall  be  given  in  writing  to  the  opposite  counsel,  before  or  on  tbe 
day  when  the  cause  is  first  set  for  trial,  after  the  filing  of  such  depositions. 
This  requirement  is  additional  to  that  of  section  356  of  the  code 

XVII. 

Each  witness  called  upon  the  trial  of  a  cause,  shall  be  examined  by  but 
one  counsel  on  each  side;  and  no  witness,  once  dismissed  shall  again  be 
called  except  by  the  permission  of  the  court,  until  the  other  testimony  of  the 
party  has  been  concluded. 

i  xvra. 

Garnishees  in  attachment  may  be  examined  by  interrogatories  filed  in  the 
cause,  to  which  answers  shall  be  returned  under  oath ;  but  the  court  may  re- 
quire oral  examination  in  particular  cases. 
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XIX. 

The  proof  of  notices  or  publications  required  by  law  shall  in  all  cases  be 
made  by  affidavit,  with  a  copy  of  the  notice  or  publication  attached,  which 
shall  be  submitted  to  the  cohort,  and,  if  approved,  an  entry  shall  be  made  on  the 
journal  of  the  same,  and  the  affidavit  and  copy  shall  be  filed  in  the  cause 


Parties  desiring  subpenas  for  witnesses,  must  specify  in  the  praecipe  there- 
for in  which  room  the  same  are  to  be  returned,  unless  the  same  are  to  be  re- 
turned to  the  court  in  a  "  General  Term." 


Except  by  permission  of  the  court  but  one  counsel  on  each  side  shall  be  heard 

4 

on  any  interlocutory  matter. 

XXII. 

Parties  and  their  counsel  shall  take  notice  of  all  assignments  of  a  day  or 
time  for  trial,  argument,  or  hearing,  unless  notice  is  specially  directed  by  the 
court  to  be  given. 

xxm. 

No  paper  shall  be  removed  from  the  custody  of  the  clerk  without  the  per- 
mission of  the  court,  or  a  judge  thereof.  Permission  to  take  papers  from  the 
files  in  vacation  must  be  in  writing  to  be  filed. 

XXIV. 

No  verbal  agreement  of  counsel  with  each  other,  with  a  party,  or  an  officer 
of  court,  concerning  the  progress  or  management  of  any  matter  pending  in 
court,  will  be  enforced,  unless  made  in  open  court 


Attorneys  of  this  court  shall  "not  be  received  as  bail  or  surety  in  any  action 
or  matter  in  court,  ezeept  as  surety  for  costs  for  non-resident  plaintiffs. 

XXVI. 

The  clerk  shall  prepare  and  keen  for  the  use  of  the  court  in  "  General  Term," 
a  motion  docket  and  also  a  motion  docket  in  each  room  for  the  "  Special  Term," 
to  be  held  therein.  These  dockets  will  be  called  and  disposed  of,  at  such  time 
during  the  term,  and  in  such  order,  as  the  judges  presiding  shall  appoint. 

xxvn. 

No  motion  (unless  transferred  as  provided  in  Rule  HI)  will  be  heard  at  a 
"  General  Term,"  except  such  as  are  connected  with  cases  or  matters  pending 
in  or  which  may  have  been  decided  at  a  "  General  Term,"  or  which  concern  the 
conduct  of  the  officers  of  the  court,  or  the  maintenance  of  its  order  or  authority. 

XXVIII. 

All  motions,  connected  with  any  case  after  it  has  been  placed  on  the  calen- 
dar of  issues  of  fact  to  be  tried  by  a  jury,  or  affecting  in  any  manner  the  or- 
der or  judgment  entered  therein  (except  in  respect  of  final  process  or  an  order 
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of  sale  involving  none  of  the  original  questions  in  the  case,)  Bhall  be  made  in 
either  of  the  rooms  in  which  that  calendar  is  kept.  But  motions  arising  dar- 
ing the  progress  of  a  trial,  or  for  a  new  trial,  shall  be  made  to  the  judge  before 
whom  the  trial  may  be  had.  All  other  motions  and  all  applications  to  the  court, 
during  its  session,  for  remedial  writs  or  provisional  orders,  shall  be  made  in 
Boom  No.  2.  When  any  motion  shall  be  made  in  that  room,  which  the  conve- 
nient dispatch  of  business,  or  other  good  cause,  shall  require  to  be  transferred 
to  another  room,  it  may  be  so  done.  And  any  judge  before  whom  any  motion 
or  application  shall  have  been  properly  brought  during  the  recess  of  the  court, 
may,  when  his  convenience  or  the  proper  dispatch  of  other  business  shall  so  al- 
low, adjourn  or  appoint  the  hearing  and  disposition  of  the  matter  to  the  "  Spec- 
ial Term  "  of  the  court  in  which  he  may  preside. 


All  motions  to  dissolve  injunctions;  to  quash  writs;  to  dismiss  suits  for 
want  of  jurisdiction ;  to  set  aside  non-suits  and  defaults ;  to  consolidate  actions ; 
to  change  the  venue ;  for  new  trials  or  in  arrest  of  judgment ;  to  set  aside  exe- 
cutions, levies  or  appraisements;  to  confirm  or  set  aside  sales;  to  make  nunc 
pro  tunc  entries ;  to  amend  journal  entries  after  the  term  at  which  they  were 
entered;  to  tax  or  re-tax  costs ;  to  set  aside  awards;  and  to  amerce;  shall  be 
made  in  writing,  setting  forth  the  reasons  therefor,  and  filed ;  and  the  clerk 
shall  enter  such  motions  on  the  motion  docket,  and  the  testimony,  if  not  of 
record  or  on  file,  shall  be  reduced  to  writing  and  filed. 

The  court  may  direct  such  notice  to  be  given  of  particular  motions  as  shall 
seem  just 

AAA. 

In  cases  of  motions  to  amerce,  the  testimony,  if  not  on  record  or  on  file,  shall 

be  taken  by  deposition. 

XXXI. 

Judgments  will  be  entered  of  course  upon  verdicts  upon  the  day  subsequent 
to  that  on  which  they  are  rendered,  unless  notice  be  given  of  a  motion  for  a 
new  trial,  or  to  arrest  judgment;  and  such  notice  shall  be  noted  on  the  docket, 
when  given,  and  the  motion  shall  be  filed  before  the  next  motion  day. 

xxxn. 

Judgments  by  confession  will  not  be  entered  in  the  absence  of  the  defend- 
ant, upon  a  warrant  of  attorney  for  that  purpose,  executed  in  another  county ; 
without  proof  of  reasonable  notice  served  on  the  defendant  and  filed  with  the 
clerk,  of  the  time  and  place  of  making  the  application,  or  on  a  showing  of 
reasonable  excuse  for  the  want  of  such  notice. 


GASES 


ABGUED  AND  DETERMINED 


XH  THE 

SUPERIOR  COURT  OF  CINCINNATI. 


Ms.  Jusncs  BELLAMY  8TORBR, 
Mb.  Justiox  OLIVEB  M.  8PENCBB, 
Ms.  Jroriox  WM.  Y.  GHOLSON. 


GENERAL  TERM. 


Before  Judges  Stokeb,  Spsxcsb,  and  Gholsoh. 
L.  W.  Brown  v.  A  Raft  of  Poplar  and  Oak  Timber. 

In  order  to  render  a  party  to  the  record  a  witness  in  his  own  case,  a  reasonable 
notice  most  be  served  on  the  opposite  party,  prior  to  the  time  of  taking  his 
deposition,  or  offering  him  as  a  witness  at  the  time. 

If  the  opposite  party  is  before  the  notary  at  the  time  the  testimony  is  taken, 
and  does  not  except,  but  proceeds  to  cross-examine  the  party  offering  him- 
self he  waives  his  right  to  notice. 

The  question  does  not  go  to  the  competency  of  the  party  to  a  suit ;  for  the  no- 
tice is  not  a  condition  precedent,  necessary  to  make  a  party  a  competent 
witness.  Nor  would  the  court  interfere  if  the  witness  was  offered  in  the 
trial,  without  proof  of  notice,  unless  the  opposite  party  objected  to  his  ad- 
mission. 

Otherwise,  in  case  of  an  administrator  or  executor,  who  is  bound  by  law  to  ob- 
ject to  the  opposite  party's  testimony. 

VOL.  I — 1  1 
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Brown  v.  A  Raft  of  Timber. 


The  general  notice  that  at  a  certain  time  and  place  the  depositions  of  divers 
witnesses  will  be  taken  is  insufficient  to  satisfy  the  notice  required  to  be 
given  by  a  party  who  seeks  to  introduce  his  own  testimony.  ~ 

Quere,  as  to  the  effect  of  cross-examination  of  a  party  before  a  notary,  after 
exception  noted,  for  want  of  notice. 

[W.  &  B.,  Dep.;  Notice,  852;  Seney,  454.    Executors  and  Administrators, 
Seney,  485,  sec.  818.] 

It  appeared  from  the  bill  of  exceptions,  that,  on  the  trial  of  the 
case  at  the  special  term,  before  Spencer,  J.,  defendant's  counsel 
14]  offered  in  evidence  the  deposition  of  *Henry  Yenne,  who  was 
one  of  the  owners  of  the  raft,  to  the  admission  of  which  the  plaint- 
iff objected.  The  notice  under  which  this  deposition  and  others 
were  taken  had  been  given  in  the  usual  form,  without  naming  the 
witnesses  to  be  examined.  Among  other  witnesses  called  in  the 
course  of  the  taking  of  the  depositions,  was  Yenne,  an  owner  of 
the  raft.  No  objection  was  made  or  noted  at  the  time.  The 
plaintiff  and  his  attorney  being  present  at  the  taking  of  the  depo- 
sitions, proceeded  to  cross-examine  Yenne  as  a  witness.  There 
was  no  notice,  before  the  taking  of  the  deposition,  of  the  intention 
to  examine  Yenne  as  a  witness;  and  there  was  no  notice,  before 
the  trial,  either  of  the  intention  to  examine  Yenne  as  a  witness  at 
the  trial,  or  to  use  the  deposition  as  evidence,  except  so  far  us  no- 
tice might  be  inferred  from  the  taking  and  filing  the  deposition. 
No  exception  to  the  deposition  was  made  and  filed  before  the 
commencement  of  the  trial. 

Gholson,  J.,  delivered  the  opinion  of  the  court : 
The  objection  to  the  reading  of  the  deposition  is  founded  on  sec- 
tion 313  of  the  code  of  civil  procedure.  Section  310  provides  that 
u  no  person  shall  be  disqualified  as  a  witness,  in  any  civil  action  or 
proceeding,  by  reason  of  his  interest  in  the  event  of  the  same,  as  a 
party,  or  otherwise,  or  by  reason  of  his  conviction  of  a  crime;  but 
such  interest  or  conviction  may  be  shown  for  the  purpose  of  affect- 
ing his  credibility."  Section  313  provides  that  "  no  party  shall  be 
allowed  to  testify,  by  virtue  of  the  provisions  of  section  310,  whore 
the  adverse  party  is  the  executor  or  administrator  of  a  deceased 
person,  when  the  facts  to  be  proved  transpired  before  the  death 
of  such  deceased  person;  nor  shall  he  testify,  unless  be  give 
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♦reasonable  notice  of  his  intention  bo  to  do,  to  the  adverse  [15 
party,  his  agent,  or  attorney."  The  point  was  not  controverted 
during  the  argument,  and  we  see  no  reason  to  doubt  that  the  owner 
of  a  watercraft,  in  a  proceeding  under  the  common  carrier  act, 
stands,  in  respect  to  a  question  as  to  the  admissibility  of  testimony, 
in  the  same  position  as  if  he  were  named  as  a  party  on  the  record. 
We  are  also  satisfied  that  the  notice  required  by  the  last  clause  of 
section  313  must  precede  the  taking  of  the  testimony.  If,  under  a 
general  notice  that  sundry  witnesses  are  to  be  examined,  a  party 
is  called  and  examined  in  the  absence  of  the  adverse  party,  his 
agent,  or  attorney,  no  subsequent  notice  of  an  intention  to  use  such 
deposition  on  the  trial  could  be  considered  a  proper  compliance 
with  the  requisition  of  section  313,  which  provides  that  he  shall  not 
testify,  unless  he  give  reasonable  notice  of  his  intention  so  to  do. 

The  deposition,  therefore,  of  the  owner  could  not  have  been 
properly  admitted,  unless  the  plaintiff,  by  being  present  at  the 
time  of  the  taking  of  the  deposition,  and  proceeding  to  cross- 
examine  without  objection,  must  be  considered  as  having  waived 
the  right  to  any  previous  notice ;  or,  unless  the  plaintiff  has  lost 
the  benefit  of  any  exception  to  the  deposition,  by  virtue  of  section 
356  of  the  code,  which  provides  that  "  no  exception,  other  than  for 
incompetency  or  irrelevancy,  shall  be  regarded,  unless  made  and 
filed  before  the  commencement  of  the  trial." 

The  right  to  take  testimony  by  deposition  is  founded  on  statu- 
tory enactment ;  and  express  provision  is  always  made,  not  only 
requiring  a  previous  notice  of  the  true  time  and  place  of  the  tak- 
ing of  the  deposition,  but  generally  regulating  the  length  of  time 
which  shall  be  allowed  ♦between  the  giving  such  notice  and  [16 
the  taking  of  the  deposition.  And  yet,  under  such  statutes,  it  has 
been  decided,  as  often  as  the  question  has  arisen,  that  where  there 
is  an  appearance  by  the  party  or  his  attorney,  at  the  time  and  place 
of  taking  the  deposition,  and  a  cross-examination,  without  objec- 
tion, it  is  a  waiver  of  any  irregularity  in  giving  notice,  and,  indeed, 
dispenses  with  the  necessity  for  notice.  8  Blackf.  443 ;  32  Maine, 
179 ;  12  111.  267 ;  4  Ired.  Eq.  427 :  2  Bibb,  316 ;  4  English,  418 ;  17 
Ala.  74 ;  17  Penn.  St.  143 ;  5  S.  &  M.  379. 

No  good  reason  can  be  given  why  the  same  rule  should  not  ap- 
ply to  the  notice  required  by  section  313  of  the  code.  It  is  a  right 
introduced  for  the  benefit  of  the  party,  and  not  a  rule  required  by 
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the  policy  of  the  law ;  and  a  right  of  that  description,  according 
to  the  general  principle,  may  be  waived  or  renounced  by  him  for 
whose  benefit  it  was  introduced.  The  doctrine  of  waiver,  that  is, 
r "  the  passing  by  of  a  thing,"  is  of  a  very  general  application  in 
judicial  proceedings.  It  is  founded  on  the  maxim  that  u  the  ac- 
quiescence of  a  party,  who  might  take  advantage  of  an  error,  ob- 
viates its  effect."    Broome's  Legal  Maxims,  59. 

But,  it  is  said,  the  objection  could  not  have  been  before  the  no- 
tary or  officer  taking  the  deposition,  because  ho  would  have  no 
right  to  decide  on  the  question.  The  same  difficulty  would  occur 
as  to  any  case  in  which  an  informal  or  irregular  notice  of  the  tak- 
ing of  the  deposition  of  a  witness  had  been  given.  The  principle 
on  which  the  waiver  rests  is  the  acquiescence — the  proceeding  in 
17]  the  case,  as  if  all  the  prior  steps  had  been  regular.  And  *al- 
though  the  officer  taking  the  deposition  might  have  no  authority 
to  decide  on  any  objection,  that  certainly  is  no  reason  why  it 
should  not  have  been  brought  to  the  notice  of  the  other  party ;  nor 
could  there  be  any  objection  to  the  making  note  of  it  in  the  depo- 
sition. What  would  be  the  effect  of  proceeding  to  cross-examine 
after  making  the  objection,  we  need  not  decide  in  this  case. 

It  may  be  further  observed  that,  in  the  present  case,  it  appears 
that  the  plaintiff  was  himself  present  at  the  examination  of  the 
owner  of  the  watercraft.  The  reason  on  which  the  requisition  of 
notice  in  section  313  is  founded  must  be  to  enable  each  party  to 
meet  by  his  own  statement  the  statement  of  his  adversary.  To  do 
this  properly,  it  may  be  important  to  hear  the  statement  as  deliv- 
ered. Every  possible  advantage  which  the  reason  of  the  law  re- 
quires was  given  to  the  plaintiff.  He  heard  the  statement  of  his 
adversary,  and  might  have  made  his  own. 

The  other  question  which  arises  in  this  case  is  whether  the  ex- 
ception is  one  for  incompetency. 

The  exception  in  form  has  nothing  to  do  with  the  character  of 
the  witness.  It  is  not  the  notice  which  qualifies,  nor  the  want  of 
notice  which  disqualifies,  the  witness.  His  being  party  to  the  suit 
had  been  a  disqualification,  but  section  310  of  the  code  says  it  shall 
be  so  no  longer. 

Section  314  of  the  code  prescribes  what  persons  shall  be  deemed 
incompetent  to  testify,  and  it  would  seem  that  section  356,  so  far 
as  it  refers  to  persons,  should  be  construed  in  reference  to  the 
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classes  enumerated  in  section  314,  and  not  to  parties  to  suits  wbo 
are  not  named.  It  is  said  that  in  the  first  clause  of  section  313 
there  is  a  *class  of  parties  who  are  left  incompetent  and  dis-  [18 
qualified,  notwithstanding  section  310 — those  whose  adversaries 
happen  to  be  executors  or  administrators ;  but  that  clause  has  no 
reference  to  the  character  of  the  party  as  a  witness  generally,  but 
only  in  respect  to  particular  facts.  It  is  a  clause  which  stands  on 
a  different  ground  from  the  last  clause  in  the  same  section.  It  is 
intended  rather  to  carry  out  a  policy  of  the  law  than  to  secure  a 
right  to  the  party.  If  evidence  disallowed  by  the  first  clause  were 
offered,  it  might  well  be  rejected  by  the  court,  though  no  objection 
were  offered  by  the  executor  or  administrator.  The  clause  is  in- 
tended to  protect  the  estates  of  decedents,  and  it  would  be  the 
duty  of  the  executor  or  administrator  to  object.  Under  the  last 
clause,  it  is  very  different ;  no  duty  is  imposed  on  the  court  or  the 
party.  If  a  party  were  called  to  the  stand  in  an  ordinary  case, 
and,  in  the  absence  of  any  objection  from  the  adverse  party,  the 
judge  presiding  at  the  trial  were  to  interpose,  and  arrest  the  testi- 
mony until  a  reasonable  notice  were  proved,  it  would  be  considered 
a  strange  interference,  if,  indeed,  it  would  not  be  considered  erro- 
neous and  illegal ;  whereas,  if  an  executor  or  administrator  should 
so  far  forget  his  duty  as  to  allow  the  other  party,  when  called  as  a 
witness,  to  commence  testifying  as  to  facts  which  transpired  before 
the  death  of  the  decedent,  it  would  not  only  be  entirely  proper,  but 
it  would,  perhaps,  be  the  duty  of  the  judge  to  interfere.  The  dis- 
tinction, in  this  respect,  between  the  two  clauses  of  the  section  is 
very  manifest.  We  can  not  consider,  as  claimed  by  the  plaintiff, 
that  the  last  clause  is  to  be  considered  as  a  condition  precedent  to 
the  competency  of  the  party.  It  is  intended  to  secure  to  each  party 
an  equal  opportunity  to  offer  in  evidence  his  statement  *as  [19 
to  the  matter  in  controversy.  It  in  no  manner  affects  the  compe- 
tency of  a  party  as  a  witness,  but  only  regulates  the  mode  in  which 
his  evidence  shall  be  introduced. 

On  either  of  the  grounds  which  have  been  stated,  the  deposition 
was  properly  admitted,  and  the  judgment  at  the  special  term  must 
be  affirmed  with  costs. 

Judgment  affirmed. 
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In  Special  Term — Gholson,  J.,  presiding. 

Albert  Grat  v.  Frederick  Wirthweine  and  Philipine  Wirth- 
weine. 

The  subject-matter  of  an  agreement  under  the  statute  of  frauds,  may  be  shown 
by  extrinsic  parol  testimony. 

The  mere  contingent  interest  of  the  wife  to  dower,  forms  no  ground  for  joining 
her  as  a  defendant  with  her  husband  in  an  action  for  the  specific  perform- 
ance of  an  agreement  for  sale  of  real  estate. 

Where  petition  simply  alleges  a  contract  with  a  married  woman  in  relation  to 
real  estate,  objection  is  well  taken  by  demurrer. 

Under  section  29  of  the  code,  married  women  sued  with  husband  may  defend 
separately  by  attorney. 

[W.  &  B.,  Husband  and  wifc  593,  597;  Seney,  50.] 

Gholson,  J.,  delivered  the  opinion  of  the  court : 
The  plaintiff  entered  into  an  agreement  with  Frederick  Wirth- 
weine and  his  wife,  the  memorandum  of  which,  as  reduced  to  writ- 
ing, is  as  follows : 

"  Cincinnati,  January  13,  1854. 
"  The  undersigned  hereby  certifies  that  he  sold  his  house  and 
lot  to  Mr.  Albert  Graf  for  ($3,200)  say  three  thousand  two  hun- 
dred dollars.  Mr.  A.  Graf  agrees  to  pay  him  one-half  of  said  sum 
in  cash  on  the  16th  of  March,  1854,  and  the  other  half  in  eighteen 
months,  and  during  said  time  to  pay  six  per  cent,  interest  thereon. 
This  is  certified  by  Frederick  Wirthweine  and 

"  Witness :  Frederick  Goser.         Philipine-  Wirthweine." 

The  petition  on  this  agreement  is  filed  against  Frederick  Wirth- 
20]  weine  and  his  wife.  It  sets  forth,  by  description,  *the  house 
and  lot  in  contemplation  of  the  parties;  states  an  offer  to  perform 
on  the  part  of  the  plaintiff,  and  a  refusal  on  the  part  of  the  defend- 
ants, and  asks  for  damages,  and  a  specific  execution  of  the  contract. 

To  this  petition,  Frederick  Wirthweine  has  answered,  and  his 
wife,  by  her  attorney,  has  filed  a  separate  demurrer,  on  the  ground 
that  the  petition  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

When  this  case  was  regularly  heard  on  the  demurrer,  the  only 
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point  pressed  was  that  the  memorandum  of  the  agreement  did  not 
sufficiently  show  what  was  the  subject-matter ;  and  a  writing  being 
required  by  the  statute  of  frauds,  it  was  insisted  that  it  could  not 
be  shown  by  averment  and  proof  what  house  and  lot  was  intended 
by  the  parties. 

Admitting  that  this  question  may  be  raised  on  demurrer,  and  I 
think  it  may,  the  objection  taken  to  the  validity  of  the  agreement 
can  not  be  sustained.  The  subject-matter  of  an  agreement  has 
frequently  to  be  ascertained  by  extrinsic  evidence,  and.  for  that 
purpose,  such  evidence  may  be  received.  The  case  of  Ogilvie  v. 
Foljambie,  3  Merivale,  52  ,is  precisely  analogous  to  the  present. 
There  the  agreement  spoke  of  "  Air.  Ogilvie's  house,"  and  the  de- 
fendant was  to  give  fourteen  thousand  pounds  for  the  "  premises," 
and  it  was  said  u  parol  evidence  has  always  been  admitted  in  such 
a  case,  to  show  to  what  house  and  to  what  premises  the  treaty  re- 
lated." The  rule  under  which  such  evidence  may  be  admitted  is 
stated  and  illustrated  in  the  following,  among  other  authorities 
which  might  be  cited:  8  Ala.  776;  21  Wend.  652;  13  Peters,  89; 
Jacob,  451. 

*Since  the  demurrer  was  first  heard,  another  ground,  pecu-  [21 
liar  to  the  defendant  Philipine,  has  been  suggested  ;  and  if  the  fact 
really  be  as  would  appear  from  the  statements  in  the  petition,  that 
the  only  interest  which  that  defendant  has  is  her  contingent  right 
of  dower  in  the  property,  her  joining  in  the  contract  was  an  en- 
tirely useless  act,  and  constitutes  no  ground  for  uniting  her  in  the 
action  against  her  husband.  The  petition  shows  that,  at  the  time 
of  the  contract,  she  was  a  married  woman,  and,  there  being  no 
statement  showing  that  it  was  a  contract  obligatory  in  any  respect 
or  on  any  account  upon  her,  no  cause  of  action  is  shown. 

I  am  satisfied  that  when  the  petition  simply  alleges  a  contract 
in  relation  to  real  estate  with  a  married  woman,  the  objection  may 
be  made  by  demurrer.  There  might  be  some  difficulty  as  to  the 
appearance  by  attorneys,  and  separately  from  her  husband,  but  for 
the  29th  section  of  the  code — "  If  a  husband  and  wife  be  sued  to- 
gether, the  wife  may  defend  for  her  own  right ;  and  if  the  husband 
neglect  to  defend,  she  may  defend  for  his  right  also."  Under  this 
provision,  I  shall  hold  that  a  married  woman,  who  is  made  a  de- 
fendant in  any  action,  is  placed  in  an  independent  position,  in  re- 
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spec!  of  the  matter  of  defense,  and  may  defend  in  the  same  form 
allowed  other  defendants. 

The  demurrer  will  be  sustained,  and  the  action  as  to  Philipine 
Wirthweine  dismissed. 


22]  *In  Special  Term — Before  Judges  Stokzb  and  Gholsov. 

A.  S.  Stswakt  &  Co.  v.  Hunter  &  Moore. 

The  interest  of  a  partner  in  partnership  property  may  be  attached ,  and  the 
sheriff  is  entitled  to  the  exclusive  possession  of  the  property  attached,  until 
he  sells  the  interest  attached. 

A  co-partner  may,  however,  by  giving  bond,  retain  the  possession.  Under  sec- 
tion 198  of  the  code,  it  is  the  interest  of  the  defendant  that  is  to  be  appraised, 
and  the  penalty  of  the  bond  will  only  be  double  that  interest,  and  not 
double  the  value  of  the  whole  property  attached,  if  partnership  property. 

[Seney,  294,  et  seq.;  Interest  of  one  partner,  what?  may  be  levied  on,  180, 
181 ;  12  Ohio  St.  647.] 

This  was  an  application  for  an  injunction,  and,  at  the  same  time, 
was  heard  a  motion  to  discharge  an  attachment  against  the  interest 
of  a  partner  in  partnership  property. 

The  application  was  refused,  and  the  motion  overruled. 

Gholson,  J.,  delivered  the  opinion  of  the  court : 
Where  a  defendant  has  a  legal  interest  in  personal  property, 
such  property  has  ever  been  liable  to  seizure  for  the  payment  of 
the  debts  of  the  owner,  in  accordance  with  the  great  principle  regu- 
lating the  intercourse  of  debtor  and  creditor,  that  all  the  property 
of  the  debtor  should  be  responsible  for  his  debts.  To  make  this 
responsibility  effectual,  a  seizure  has  ever  been  considered  neces- 
sary, as  well  under  process  of  attachment  as  under  process  of  exe- 
cution, in  the  case  of  articles  of  property  held  by  the  debtor  in  un- 
divided ownership.  The  idea  that  immunity  from  the  process  of 
23]  law  can  be  communicated  to  property  *by  any  act  or  agree- 
ment of  the  parties,  or  that  property  owned  by  two  jointly  should 
not,  as  to  the  interest  of  each,  be  equally  liable  to  process  as  the 
8 


Vol.  L]  SPECIAL  TEEM.  24 


Stewart  &  Co.  v.  Hunter  &  Moore. 


property  of  a  single  individual,  can  not  be  maintained.  On  the 
contrary,  the  agreement  by  which  property  is  held  jointly  is  sub- 
servient to  the  great  principle  regulating  the  rights  of  debtor  and 
creditor,  and  one  joint  owner  may  be  compelled  to  lose  temporarily, 
in  favor  of  the  sheriff,  any  right  to  the  actual  possession  of  the 
property,  that  an  effectual  disposition  of  the  interest  of  the  other 
may  be  made  for  the  payment  of  his  debts. 

It  is  now  well  settled  that,  under  an  execution  at  law  against  one 
partner,  the  sheriff  may  seiae  articles  of  property  owned  by  the 
partnership,  and  take  them  into  his  possession,  that  the  interest  of 
the  debtor  partner  may  be  sold.  Until  such  sale,  the  possession  of 
the  sheriff  is  necessarily  exclusive,  and  the  right  of  actual  posses- 
sion of  the  other  partner  is  suspended ;  but  upon  the  sale  being 
consummated,  his  right  of  possession  revives  in  connection  with 
that  acquired  by  the  vendee  of  the  sheriff,  as  tenant  in  common  of 
the  articles  of  property  sold. 

Thft  same  rule  applies  to  an  attachment ;  and  the  expression  in 
the  code,  when  the  property  can  be  "  come  at/'  refers  to  the  nature 
and  position  of  the  property,  and  not  to  the  character  of  the  title 
or  interest  of.  the  owner. 

Courts  of  chancery  have  interfered  to  protect  the  equitable  rights 
of  partners,  and  partnership  creditors ;  when  partnership  property 
is  seized  under  an  execution  against  one  of  the  partners,  an  equity 
might  arise  where  the  rembvaf  of  the  property  would  be  followed 
by  irreparable  injury  to  the  other  partner ;  but  no  such  principle 
can  apply  where  the  question  is  as  to  the  temporary  *posses-  [24 
sion  of  property  taken  under  process  of  attachment.  The  code 
furnishes  an  adequate  remedy  by  allowing  the  other  partner  to  re- 
tain the  possession,  by  giving  a  bond,  to  have  the  property  forth- 
coming. Upon  an  injunction,  the  relief  could  only  be  granted  on 
requiring  a  similar  bond ;  the  only  difference  would  be  as  to  the 
penalty  of  the  bond,  which,  in  one  case,  is  fixed  by  law,  and  in  the 
other  is  in  the  discretion  of  the  judge.  This,  clearly,  would  con- 
stitute no  sufficient  ground  to  justify  the  use  of  the  extraordinary 
remedy  by  injunction,  and  in  other  respects  the  statutory  remedy 
would  be  preferable. 

Under  section  198  of  the  code,  it  is  the  property  of  the  defendant 
which  is  to  be  appraised,  and  where  such  property  extends,  not  to 
the  whole  of  any  articles  or  chattels,  but  to  a  lesser  interest,  it  is 
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that  interest,  determined  in  each  ease  by  the  number  of  the  part- 
ners, which  is  to  be  appraised,  constituting,  in  such  a  case  as  the 
present,  one- half  of  the  property. 

The  penalty  of  the  bond,  therefore,  under  section  199,  will  be 
double  the  value  of  such  apparent  legal  interest  which  is  the  sub- 
ject of  the  levy,  and  not  double  the  value  of  the  articles  of  prop- 
erty, the  whole  of  which  are  not  levied  on,  but  only  taken  into 
possession,  to  make  effectual  the  levy  on  the  interest. 


In  Special  Term — Spenceb,  J.,  presiding. 

Cornelius  G.  W.  Comegys  v.  Eversol  &  Bigelow. 

Where  statute  requires  a  bond  to  be  executed  by  two  sureties,  the  presumption 
of  law  is  that  the  first  surety  who  signs  the  bond  does  so  on  condition  that 
the  bond  will  be  executed  by  a  co-surety,  as  the  law  provides,  and  his  de- 
livery of  the  bond  will  only  be  as  an  escrow  upon  such  condition. 

25]  *  It  is  otherwise  with  the  second  surety.  He  executes  the  bond  abso- 
lutely, and  his  delivery  is  intended  to  be  a  complete  and  absolute  delivery. 
He  is  thereforo  bound  by  the  bond,  though  the  first  signature  be  forged  or 
otherwise  worthless. 

Though  the  law  requires  two  sureties  to  the  bond  in  replevin,  the  provision  is 
intended  for  the  benefit  of  the  defendant,  and  the  plaintiff  or  his  second 
surety,  who  has  delivered  the  bond  absolutely,  can  take  no  advantage  of 
any  defect  in  the  first  surety. 

[Affirmed,  5  Ohio  St.  256 ;  cited,  2  A.  L.  B.  829.] 

The  facte  in  this  ease  are  sufficiently  stated  in  the  opinion  and 
finding  of  the  court. 

Spencer,  J.  This  case  came  before  the  court  upon  submission, 
and  testimony  was  heard,  upon  which  the  court  find  the  following 
facts:  That  on  April  15,  1846,  William  Stitt,  as  agent  for  one  Jo- 
seph C.  .Rich,  caused  a  writ  of  replevin  to  be  sued  out  of  the  Com- 
mon Pleas  against  the  plaintiff  and  William  Comegys,  upon  which 
a  certain  canal-boat  was  seized  and  delivered  to  the  then  plaintiff, 
and  at  the  same  time,  a  replevin  bond,  in  the  sum  of  8650,  double 
10 
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the  value  of  the  boat,  was  drawn  up  in  the  name  of  Stilt,  as  agent 
for  Rich  and  the  two  defendants,  Eversol  and  Bigelow,  the  latter  be- 
ing sureties.  The  bond  was  signed  by  Stitt,  as  agent  for  Rich,  and 
by  him  taken  to  Bigelow  for  his  signature.  When  shown  to  Bigelow, 
it  appeared  to  be  signed  by  the  other  defendant,  Eversol.  Upon  in- 
quiry, Bigelow  was  told  that  Eversol  was  worth  $6,000,  and  was  a 
safe  man.  On  the  faith  of  this  information,  and  that  Eversol  had 
signed  the  bond,  Bigelow  attached  his  name  thereto,  and  in  this 
condition  the  bond  was  delivered.  It  appears  now  that  the  signa- 
ture of  Eversol  was  a  forgery;  that  he  in  no  wise  authorized  the 
same,  nor  has  since  assented  thereto,  nor  did  he  deliver  the  bond. 
The  replevin  suit  was  duly  prosecuted,  and  judgment  obtained  by 
the  present  plaintiff  for  the  sum  *of  $  ,  on  which  judg-     [26 

ment  an  execution  has  issued  and  been  returned  unsatisfied. 

Tbe  claim  against  Eversol  has  been  abandoned;  and  the  only 
question  we  are  called  upon  to  decide  is,  whether,  under  the  cir- 
cumstances, Bigelow  is  liable  upon  the  bond. 

There  is  no  doubt  that  had  not  the  name  of  Eversol  been  at- 
tached to  this  bond,  Bigelow  could  not  be  held  upon  it.  The  bond, 
it  is  to  be  observed,  is  statutory,  purporting  to  be  given  in  pursu- 
ance of  the  act  allowing  and  regulating  writs  of  replevin.  That 
act  requires  that  the  bond  in  such  cases  shall  be  signed  by  two  res- 
ident freeholders  as  sureties.  Whenever,  therefore,  such  a  bond  is 
presented  to  a  surety  for  his  signature,  purporting  to  bind  another 
as  well  as  himself,  he  has  a  right  to  suppose  that  the  same  will  be 
executed  by  the  other,  as  well  as  himself.  And  in  the  absence  of 
proof  to  the  contrary,  it  will  be  presumed  in  law  that  he  did  not 
intend  to  deliver  the  same  as  his  deed,  to  become  operative  as  such, 
until  the  signature  of  the  other  party  should  be  procured.  In  such 
a  case  the  delivery  is  conditional,  and  the  instrument  will  be  but  an 
escrow  until  the  condition  be  performed.  4  Watts,  21 ;  6  Georgia ; 
11  Peters,  86 ;  11  Vt.  449. 

The  same  result  would  probably  have  followed  had  the  bond  been 
signed  by  Bigelow,  upon  condition  that  it  should  be  afterward 
signed  by  Eversol,  and  the  signature  of  the  latter  been  subsequently 
forged.  The  principle  upon  which  these  cases  proceed  is,  that  there 
is  no  delivery  of  the  bond,  and  so  no  bond  at  all  until  the  condi- 
tion is  complied  with. 

But  such  is  not  the  situation  of  the  present  case.    Here  the  in- 
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87]  fitrumont  purported  to  be  signed  by  all  the  ^parties  to  be 
bound  thereby.  It  was  delivered  absolutely  by  the  defendant,  Bige- 
low, as  his  act  and  deed,  without  condition ;  not  in  any  sense  as  an 
escrow;  and  he  intended  to  be  bound  thereby  the  moment  it  was  ex- 
ecuted by  him.  The  time  of  putting  his  signature  thereto,  and 
thereby  giving  it  the  character  of  a  complete  instrument  in  law,  was 
the  proper  occasion  for  him  to  be  assured  that  his  co-obligor  was  in 
truth  bound.  Then  it  was  he  should  have  known  whether  the 
signature  of  his  co-obligor  was  genuine;  whether  his  co-obligor 
was  competent  in  law  to  execute  the  instrument,  or  was  responsible, 
in  fact,  if  he  had  so  signed  it.  His  failure  to  be  informed  on  these 
points  was  no  fault  of  the  obligee's.  If  &  fraud  then  was  practiced 
upon  the  defendant,  it  was  one  to  which  the  present  plaintiff  was 
no  party,  and  one  which  the  defendant  might  have  avoided ;  and  if 
he  suffer  thereby,  the  burden  should  be  his  also.  If  this  bond  be 
held  void,  because  of  the  alleged  fraud  practiced  upon  Bigelow  by 
the  forgery  of  his  co-obligor's  name  upon  it,  it  would  not  be  the 
less  void  for  the  same  reason,  had  his  co-obligor  been  an  infant,  a 
feme  covert,  or  insane,  or  perhaps  not  a  freeholder,  resident  of  the 
county.  Nay,  more,  had  Eversol  in  fact  signed  this  bond,  and 
proved  to  be  insolvent,  instead  of  being  worth,  as  represented, 
some  $6,000,  the  fraud  and  wrong  to  Bigelow  would  not  have  been 
less  fatal  than  it  now  is.  To  throw  all  the  responsibility  of  such 
defects  upon  the  innocent  obligee  of  the  bond,  who  had  no  agency 
whatever  in  its  inception,  nor  in  its  execution,  would  put  an  end  to 
all  safety  in  the  receipt  of  such  instruments,  and  shamefully  jeop- 
ardize the  rights  of  those  who  are  compelled  unwillingly  to  part 
with  their  property,  and  take  in  its  stead  the  bond  of  strangers. 
28]  *We  are  not  prepared  to  adopt  a  rule  so  manifestly  unjust 
and  pregnant  with  evil,  but  prefer  to  hold  that  the  defendant,  Big- 
elow, who  has  signed  this  instrument,  and  delivered  it  as  his  own, 
and  thereby  been  the  means  of  depriving  the  plaintiff  of  his  prop- 
erty, shall  ^e  liable  for  the  act  and  responsible  for  its  consequences. 
But  it  is  claimed  that,  inasmuch  as  the  statute  requires  a  bond  of 
this  description  to  be  executed  by  two  sureties,  and  as  this  has  been 
executed  by  one  only,  it  is  for  that  reason  void.  We  do  not  so  un- 
derstand the  law.  The  provisions  of  the  statute  are  in  this  respect 
directory  to  the  officer.  He  is  required  not  only  to  take  a  bond 
with  two  sureties,  but  they  must  ah>o  be  freeholders  and  residents  of 
12 
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the  county.  These  provisions  are  intended  for  the  better  security 
of  the  defendant  in  the  action.  If  he  is  content,  or  chooses  to 
forego  any  of  the  benefits  secured  to  him  by  the  law,  it  is  no  cause 
of  complaint  on  the  part  of  him  or  them  who  executed  the  bond, 
that  he  has  not  got  the  full  measure  of  the  security  to  which  he  was 
entitled.  It  seems  to  us  it  would  be  a  strange  defense  to  make  to 
this  bond,  that  the  defendant  or  his  co-obligor  was  not  a  freeholder 
or  resident  of  the  county.  The  point  under  consideration  was 
expressly  decided  in  accordance  with  our  views  in  the  case  of 
Sharp  v.  United  States,  4  Watts,  21,  which  was  upon  a  bond  with 
but  one  surety,  taken  in  pursuance  of  an  act  of  Congress  requiring 
"  two  or  more.91 
Judgment,  therefore,  will  be  for  the  plaintiff  against  Bigelow. 


In  Special  Term— Gholbox,  Jn  presiding.  [29 

Wood  &  Co.  v.  Dillingham  &  Co. 

In  an  action  upon  bill  of  exchange  against  drawer,  a  general  allegation  in  the 
petition,  "  that  the  hill  was  not  paid,  though  duly  presented  for  payment, 
of  which  the  drawer  had  due  notice,"  is  sufficient,  under  the  code. 

The  explanations  of  the  code  commissioners  will  carry  a  very  persuasive  weight, 
though  not  binding  as  authority  on  the  court. 

[Seney,  213,  and  cases  cited.] 

Gholson,  J.  This  is  an  action  on  a  bill  of  exchange ;  and  to  a 
petition  in  the  usual  form  under  section  122  of  the  code,  the  acceptor 
and  drawer  have  filed  a  demurrer  on  the  ground  that  the  petition 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

So  far  as  any  question  could  arise  in  respect  of  the  sufficiency  of 
the  petition  against  the  acceptor,  it  has  been  decided,  during  the 
present  term  of  the  court,  in  the  case  of  the  Ohio  Life  Insurance 
and  Trust  Co.  v.  Goodin.  In  that  case  it  was  held  that  a  petition 
in  the  brief  terms  required  by  the  language  of  section  122  must  bo 
deemed  sufficient.  In  this  case  the  drawer  of  the  bill  is  a  defend- 
ant! and  the  question  arises  whether  the  allegation  in  general  terms 
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that  the  bill  was  not  paid,  though  duly  presented  for  payment, 
of  which  the  drawer  had  due  notice,  be  sufficient. 

If  it  be  required  that  the  mode  in  which  demand  was  made  and 
notice  given  should  be  stated,  then  it  seems  probable  that  the  only 
objection  which  could  be  made  against  the  allegation  in  this  case 
would  be,  that  it  is  indefinite  and  uncertain,  and  advantage  of  such 
a  defect  can  not  be  taken  by  demurrer,  but  only  under  section  118 
of  the  code. 

So  far  as  authorities  can  be  found,  the-  allegation  of  a  demand 
30]  and  notice  in  the  general  terms  used  in  this  case  *has  been  sus- 
tained. It  is  in  accordance  with  the  form  given  in  the  way  of  il- 
lustration by  the  learned  commissioners  who  prepared  the  code, 
and  the  construction  given  by  them  to  the  provisions  of  the  code, 
though  not  obligatory,  is  certainly  very  persuasive  authority,  and 
will  always  have  with  me  great  weight.  The  question  as  to 
the  sufficiency  of  such  an  allegation  has  occurred  several  times 
in  New  York.  In  the  case  of  Gay  v.  Paine,  15  Pr.  107,  it  was  ex- 
pressly held  that  the  averment  of  demand  and  notice  might  be 
made  in  general  terms.  By  that  decision  the  practice  appears  to 
have  been  settled  in  New  York.  That  this  is  so,  very  strongly  ap- 
pears from  the  case  of  Eadway  v.  Mathar,  5  Sand.  (S.  C.)  654.  In 
that  case  the  complaint  contained  these  averments :  "  And  the 
plaintiff  says  he  believes  that  when  the  said  note  became  due  and 
payable,  the  same  was  duly  presented  to  the  maker  thereof  for 
payment,  and  payment  thereof  was  demanded  of  the  said  maker, 
who  neglected  to  pay  the  same,  and  that  due  notice  thereof  was 
given  to  the  defendant,"  and  a  demurrer  to  the  complaint  was  held 
to  be  frivolous." 

The  very  language  used  in  the  New  York  code,  as  to  the  mode 
in  which  facts  are  stated,  having  been  adopted  in  our  code,  and  hav- 
ing received  a  construction  before  it  was  adopted,  and  that  construc- 
tion having  been  sanctioned,  as  before  stated,  by  our  code  commis- 
sioners, I  shall  not  attempt  a  change. 

The  demurrer  will  be  overruled. 
14 
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In  Special  Term — Gholson,  J.,  presiding.  [31 

Ohio  Life  Insurance  and  Trust  Company  v.  J.  &  S.  H.  Goodin. 

In  an  action  on  promissory  note  against  makers  not  necessary  under  the  cede 
to  aver  in  petition  that  the  defendants  made  and  that  the  plaintiff  owns  the 
note. 

[Seney,  213.] 

This  was  an  action  on  a  promissory  note  against  the  defendants 
as  makers.  The  petition,  after  stating  the  style  of  the  court,  and 
the  names  of  the  parties,  was  in  this  form : 

"  petition. 

"  The  above-named  plaintiff  states  there  is  now  due  to  her  from 
the  above-named  defendants  the  sum  of  thirty-two  hundred  dollars, 
with  interest  thereon  at  the  rate  of  six  per  centum  per  annum, 
from  the  seventeenth  day  of  April,  a.  d.  1854,  upon  a  certain  prom- 
issory note,  whereon  this  action  is  founded  ;  a  true  copy  whereof, 
with  all  credits  and  the  indorsement  thereon,  is  herewith  filed, 
marked  4,033.  And  the  said  plaintiff  further  states  that  the  said 
defendants,  James  Goodin  and  Samuel  H.  Goodin,  partners  under 
the  style  of  J.  &  S.  H.  Goodin,  are  liable  upon  the  said  note  as 
makers  thereof,  etc.  Wherefore  the  said  plaintiff  demands  judg- 
ment against  the  said  defendants  for  the  said  sura  of  thirty-two 
hundred  dollars,  with  interest  thereon  at  the  rate  of  six  per  centum 
per  annum,  from  the  seventeenth  day  of  April,  a.  d.  1854,  and  also 

for  costs." 

The  copy  annexed  to  the  petition  was  as  follows : 

"COPT   OF   NOTE,   EXHIBIT  4,033. 

"  $3,200.  Cincinnati,  February  13, 1854. 

i(  Sixty  days  after  date,  we  promise  to  pay  to  the  order  of  John 

Goodin  thirty-two  hundred  dollars,  payable  at  the  Ohio  Life  and 

Trust  Company  Bank,  of  this  city,  for  value  received. 

"J.  &  S.  H.  Goodin. 

u  Indorsed : 

"John  Goodin, 

"  James  Goodin." 
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32]  Gholson,  J.  The  defendants  demur,  on  the  ground  that 
the  facts  do  not  constitute  a  cause  of  action.  The  petition  in  this 
case  is  filed  under  section  122  of  the  code.  It  contains  all  and 
more  than  that  section  in  express  language  says  shall  be  sufficient 
It  is  more  full  than  the  form  prepared  by  the  commissioners  in 
illustration  of  their  meaning  in  framing  the  provisions  of  the  code. 
I  shall  certainly  hold  that  it  is  sufficient. 

I  have  been  referred  to  some  decisions  in  New  York,  on  the  an- 
alogous section  of  the  code  of  that  state.  The  decisions  on  the 
subject,  in  that  state,  are  contradictory.  Some  of  them  do  hold  that 
an  averment  that  the  defendants  made  the  note,  and  that  the  plaint- 
iff is  owner  or  holder,  where  the  fact  does  not  appear  from  the  copy 
of  the  note,  are  requisite.  One  of  the  cases  would  appear  to  sustain 
the  point  taken  for  the  defendants  in  this  case.  But,  as  said  in  a  re- 
cent work  on  the  practice  under  the  code  in  New  York  (Voorhees' 
Supplement),  those  decisions  overlook  the  fact  that  the  allegation 
allowed  by  section  122  "  is  a  brief  way  of  stating  all  the  facts  which 
entitle  the  plaintiff  to  recover." 

Such  is  my  conclusion,  and  I  shall  overrule  the  demurrer. 


In  Special  Term — Gholson,  J.,  presiding. 

S.  Cloon,  Jr.  v.  Ths  City  Insubanos  Company  m  al. 

In  an  action  on  a  claim  for  services  in  the  nature  of  salvage,  all  persons  who 
have  an  interest  in  the  boat,  though  liable  only  in  proportion  to  their  re- 
spective interests,  may  be  properly  joined  as  defendants. 

Judgment  will  be  rendered  against  each  defendant,  only  in  proportion  to  his 
interest. 

The  objection  that  there  has  been  a  misjoinder  of  causes  of  action,  must  be 
pointed  out,  as  a  cause  of  demurrer,  or  in  the  answer,  as  the  case  may  re- 

33]  quire ;  if  not  so  *done,  it  will  be  deemed  to  have  been  waived.    And 

where  such  causes  of  actions  affect  several  persons,  the  judgment,  if  it  be 
otherwise  proper  or  necessary,  may  be  rendered  against  each  separately. 

[Seney,  107,  472.] 

This  was  an  action  brought  by  the  plaintiff,  as  captain  of  a  steam- 
boat which  was  sunk  in  the  Mississippi  river,  for  services  rendered, 
1« 
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in  saving  and  securing  the  boat  after  the  disaster.  Four  of  the  de- 
fendants were  insurers  by  different  policies;  the  plaintiff  claims 
that  there  was  an  abandonment  made  to,  and  accepted  by  them,  and 
they,  therefore,  became  liable  to  him  for  the  services  rendered,  from 
the  time  of  the  loss  of  the  boat.  These  services  are  claimed  to 
have  been  rendered  in  securing  the  hull,  and  taking  the  proper 
steps  to  have  the  boat  raised.  There  is  an  interest  in  the  boat 
of  one-fourth  part,  which  the  plaintiff  states  in  his  petition  was 
not  abandoned  to  the  insurance  companies,  and  is  now  held  by 
other  defendants,  who,  though  parties  to  the  case,  have  not  yet  been 
brought  into  court.  A  judgment  is  now  asked  against  the  four  in- 
surance companies,  who  are  before  the  court,  and  have  answered 
for  the  whole  amount  of  the  plaintiff's  claim. 

G-holson,  J.  The  first  question  which  arises  is,  whether  the  de- 
fendants are  jointly  liable  to  the  plaintiff,  and  whether  each  is 
bound  for  the  whole  claim?  On  this  point  the  case  of  the  United 
States  Ins.  Co.  i>.  Scott  and  Seamon  (1  Johns.  106)  appears  to  be 
a  decisive  authority.  It  is  uncontradicted  by  any  other,  and  stands 
on  reason  and  principles  which  must  be  deemed  sufficient.  Accord- 
ing to  that  authority,  I  feel  bound  to  hold  that  the  plaintiff  can  not 
have  a  judgment  which  will  bind  each  of  the  defendants  for  the 
whole  amount  of  his  claim.  They  are  *liable,  if  at  all,  for  a  [34 
proportion  equal  to  their  respective  interests  in  the  vessels. 

The  question,  then,  arises,  whether  the  plaintiff  can  proceed  in 
the  same  action  against  the  several  defendants?  Under  our  former 
system  of  practice,  it  would  have  been  difficult  to  sustain  an  action 
at  law  in  such  a  case.  Under  our  new  code  of  procedure,  it  is  a 
question  of  some  novelty  and  difficulty.  Though  my  first  impres- 
sions were  that  the  action  could  not  proceed  against  all  the  defend- 
ants, and  that  the  utmost  the  plaintiff  could  do  would  be  to  take  a 
judgment  against  one  defendant  for  his  proportion,  and  dismiss  the 
case  as  to  the  others,  it  is  my  present  opinion,  after  examining 
and  reflecting  on  the  provisions  of  the  code,  that  it  may  be  done. 

Section  80  of  the  code  provides  thqt  the  plaintiff  may  unite  sev- 
eral causes  of  action,  where  they  arise  from  "  the  same  transaction 
or  transactions  connected  with  the  same  subject  of  action,"  if  "  the 
causes  of  action  so  united  affect  all  the  parties  to  the  action,  and  do 
not  require  different  places  of  trial." 
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Now,  it  is  certainly  both  proper  and  convenient,  in  such  a  case 
as  the  present,  to  allow  the  plaintiff  to  bring  before  the  court  all 
the  parties  interested  in  the  boat,  and  benefited  by  the  same  acts 
of  labor,  and  the  same  expenditures  of  money;  ascertain  their  re- 
spective interests,  and  compel  each  to  contribute  in  proportion 
thereto.  It  may  very  properly  be  said  to  be  the  same  transaction, 
and  that  each  party  is  interested  in  having  the  rights  of  the  others 
properly  adjusted.  1  am  required  to  give  the  code  a  liberal  con- 
struction, "  to  assist  parties  in  obtaining  justice,"  and,  believing 
that  the  language  authorizes  such  a  joinder  of  cause  of  action  as 
35]  has  been  made  in  the  present  case,  *I  am  satisfied  that  it  is 
both  convenient  and  just  that  it  should  be  sustained.  If,  however, 
I  should  be  mistaken  in  this,  as  a  proper  general  rule,  has  not  any 
benefit  of  an  objection  in  respect  of  a  misjoinder  been  lost,  by  a 
failure  to  make  it  a  cause  of  demurrer,  or  take  it  by  answer?  If  a 
demurrer  had  been  filed  for  such  a  misjoinder,  and  had  been  sus- 
tained, section  90  of  the  code  requires  the  court  to  allow  the  plaint- 
iff to  file  several  petitions,  docket  an  action  for  each,  and  proceed 
without  further  service  of  process.  If  the  objection  had  been  taken 
by  answer,  the  plaintiff  would  have  been  entitled  to  the  same  priv- 
ilege. There  is  no  part  of  the  answers  in  this  case  which  I  can 
construe  into  an  objection  of  this  kind. 

The  misjoinder  of  causes  of  action  must  therefore,  according  to 
the  provision  of  section  89  of  the  code,  be  deemed  to  have  been 
waived  by  the  defendants.  I  must  consider  that  they  have  assented 
to  the  rendition  of  a  judgment  against  each  of  them  separately  for 
any  amount  which  may  be  found  justly  due  on  the  evidence,  if  it 
be  competent  for  the  court  to  render  such  a  judgment  in  the  same 
action. 

There  can,  I  think,  be  no  doubt  that  it  is  competent  for  the  court 
to  render  such  a  judgment.  It  is  provided,  generally,  in  section 
371  of  the  code,  that  "  judgment  may  be  given  for  or  against  one  or 
more  of  several  plaintiffs,  and  for  or  against  one  or  more  of  several 
defendants."  I  understand  that  provision,  and  others  in  the  code, 
to  authorize  the  court  to  mold  their  judgments  to  suit  the  justice  of 
the  case.  If  a  separate  action  might  have  been  maintained,  then 
a  several  or  separate  judgment  is  proper.  15  Barb.  528  ;  16  lb.  42. 
36]  *There  will  be  found  many  cases,  especially  such  as  under  our 
former  system  would  have  been  suits  in  equity,  in  which  separate 
18 
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judgments  against  different  defendants  for  different  amounts  will  be 
required.  There  may  be  inconvenience  in  extending  such  a  practice 
to  cases  heretofore  distinguished  as  actions  at  law,  and  in  which  a  non- 
suit was  the  penalty  of  a  misjoinder  of  plaintiffs  or  defendants.  But 
it  is  very  clearly  the  intention  of  the  code  to  do  so,  and  I  can  see  no 
reason  why  that  intention  does  not  embrace  such  a  case  as  the  pres- 
ent. If  in  a  joint  action  against  A  and  B,  where  the  proof  shows 
that  A  is  liable  on  a  claim  stated  for  the  sum  demanded,  and  that 
B  is  not,  I  can  render  a  judgment  for  the  plaintiff  for  the  whole 
claim  again st  A,  and  for  B  against  the  plaintiff  for  costs,  which  it 
is  clear  may  be  done :  why,  if  it  appears  that,  instead  of  a  joint 
liability  for  the  whole  of  the  claim  stated,  A  is  liable  for  one-half 
and  B  is  liable  for  the  other,  may  not  a  judgment  be  rendered 
against  each  for  the  proper  amount?  It  will  be  observed  that  in 
such  a  case  as  stated  in  the  present  case,  and  indeed  in  every  one 
which  would  be  likely  to  occur,  it  is  the  same  transaction,  the  same 
statement  of  facts ;  and  in  showing  the  liability  of  one,  the  liability 
of  the  other  appears  ;  but  it  is  a  several  liability  for  a  part,  instead 
of  a  joint  liability  for  the  whole.  In  this  view,  no  great  inconve- 
nience is  likely  to  follow  to  the  defendants,  and  the  advantage  to 
the  plaintiff  is  manifest. 

So  far,  therefore,  as  respects  the  form  in  which  the  action  has 
been  brought,  I  shall  allow  the  plaintiff  to  proceed  against  all  the 
defendants. 

J.  J.  Nixon,  for  plaintiff. 

T.  D.  Lincoln  and  Bates  &  Scarborough,  for  defendants. 


In  Special  Term — Gholsok,  J.,  presiding.  [37 

J.  &.  J.  Slevin  v.  Reynolds,  Irwin  &  Co.  et  al. 

One  defendant  can  not  take  advantage  of  a  defense  peculiar  to  his  co-de- 
fendant. 

» 
[Seney,  66,  472;  cited.  6  W.  L.  M.  187.] 

Petition  states  that  J.&  J.  Slevin,  as  partners,  say  "  that  there  is 
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due  tbem  on  a  promissory  note  (copy  annexed)  from  the  said 
James  Reynolds  and  William  Irwin,  late  partners,  as  Reynolds,  Ir- 
win &  Co.  as  makers,  and  said  Henry  C.  Borcbelt  and  H.  H.  New- 
man as  indorsers,  defendants,  the  sum  of  $132.13,  with  interest 
from  May  12,  1847.  Said  plaintiffs  further  say  that  said  note  was 
duly  presented  for  payment  to  makers  at  maturity ;  that  it  was  not 
paid,  and  notice  of  non-payment  was  duly  given  to  said  indorsers. 
Whereupon  said  plaintiffs  pray  for  judgment  in  the  sum  of  $132.13, 
and  interest  from  May  12,  1847,  and  costs.' ' 

The  sheriff  returned  the  writ  indorsed  :  "  1854,  May  22d,  served 
William  Irwin  and  H.  H.  Newman  by  copies  personally.  Not 
found  as  to  James  Reynolds  and  Henry  W.  Borchelt."  William 
Irwin,  one  of  the  defendants,  demurred  to  the  petition,  because  it 
"  does  not  state  facte  sufficient  to  constitute  a  cause  of  action,  and 
prays  judgment  that  said  petition  be  dismissed." 

T,  D.  Lincoln,  for  plaintiffs. 

Mills  &  Roadley,  for  defendant,  Irwin. 

Gholson,  J.  This  is  an  action  on  a  promissory  note  against 
makers  and  indorsers.  It  is  in  default  as  to  one  indorser,  and  there 
appears  to  be  no  service  on  the  other  indorser.  One  of  the  makers 
of  the  note  demurs,  on  the  ground  that  the  petition  does  not  state 
38]  sufficient  facts  to  ^constitute  a  cause  of  action.  The  point 
relied  on  is  that  the  petition  does  not  sufficiently  charge  the  in- 
dorsers. 

I  shall  overrule  this  demurrer,  without  deciding  that  point,  on 
the  principle  that  one  defendant  can  not  avail  himself  of  a  defense 
that  is  peculiar  to  his  co-defendant. 

The  code,  section  35,  allows  persons,  severally  liable  upon  the 
same  obligation  or  instrument,  to  be  included  in  the  same  action  ; 
and  under  section  371,  judgment  may  be  given  for  or  against  one 
of  them.  By  the  same  section  (371),  in  an  action  against  several 
defendants,  the  court  may,  in  its  discretion,  render  judgment  against 
one  or  more  of  them,  leaving  the  action  to  proceed  against  the 
others,  whenever  a  several  judgment  may  be  proper. 

When  one  of  several  defendants  demurs  on  the  ground  taken  in 
this  case,  the  inquiry  should  be  whether  there  is  stated  in  the  peti- 
tion facts  sufficient  to  constitute  a  cause  of  action  against  that  de- 
fendant. If  there  be,  and  the  court,  upon  the  facts  stated  in  the 
20 
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petition,  might  proceed  to  render  a  judgment  against  him,  he  can- 
not prevent  it  by  urging  that  there  are  other  defendants  joined 
with  him,  as  to  whom  facts  sufficient  are  not  stated. 

In  this  case  the  petition  shows  a  good  cause  of  action  against  the 
defendant  who  demurs,  and  his  demurrer  is  therefore  overruled. 


In  Special  Term— Spshckb,  J.,  presiding. 

George  Villiers  v.  Henry  Lewis. 

To  form  a  complete  cause  of  action,  it  should  appear  from  the  petition,  not 
only  that  the  defendant  made  a  promise,  but  that  he  has  broken  it. 

Plaintiff  must  show  something  due  to  him,  and  how  much,  before  defendant 
can  be  required  to  deny  or  avoid  under  oath. 

This  was  a  demurrer  to  petition  for  insufficient  statement  of  cause 
of  action. 

♦The  petition  alleged  that  the  defendant,  by  promissory  [39 
note,  dated  the  2d  day  of  March,  1854,  promised  to  pay  the  plaint- 
tiff  in  seventy -five  days  after  date,  $433.93,  a  copy  of  which  was 
thereto  annexed ;  wherefore  plaintiff  claimed  judgment  on  said 
.note  against  the  defendant  for  said  sum,  with  interest  from  the  16th 
March,  1854.  The  petition  was  accompanied  by  a  copy  of  the  note. 
Cause  of  demurrer,  that  petition  does  not  set  forth  sufficient  facts 
to  constitute  a  cause  of  action. 

Fox  &  French,  for  plaintiff. 

Worthington  &  Matthews,  for  defendant. 

Per  Cur :  The  objection  is  well  taken.  To  constitute  a  complete 
cause  of  action,  it  should  appear  not  only  that  the  defendant  made 
a  promise,  but  that  he  has  broken  it.  Such  is  the  rule  at  common 
law,  and  such  is  the  rule  under  the  code.  The  plaintiff  must  show 
that  something,  and  how  much,  is  due  him,  before  the  defendant 
can  be  called  upon  to  deny  or  avoid  under  oath. 

Demurrer  sustained,  and  leave  given  plaintiff  to  amend. 
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Lawler  v.  Whetts. 


In  Special  Term — Spencer,  J.,  presiding. 

Davis  B.  Lawlbe  v.  John  "Whetts  bt  al. 

Notice  to  non-resident  defendants  by  publication  under  the  71st  section  of  the 
code,  must  set  forth  a  pertinent  description  of  the  property  sought  to  be 
affected,  that  actual  notice  may  be  more  likely  to  come  to  the  defendant. 

The  provisions  of  the  law  are  not  satisfied  by  a  general  statement  that  it  is  an 
action  "for  the  recovery  of  money,  and  foreclosure  of  a  mortgage.'1 

The  court  are  disposed,  in  limine,  to  require  the  strictest  compliance  with  the 
laws  of  notice  by  publication. 

[8  W.  L.  M.  196,  199 ;  Seney,  97.] 

« 

This  was  a  petition  for  sale  of  mortgaged  premises. 

The  question  arose  upon  a  motion  for  judgment  by  default,  and 
for  sale  of  mortgaged  premises,  upon  a  constructive  notice  by  pub- 
lication. 

40]  *By  thb  Court.  The  72d  section  of  the  code  (which  pro- 
vides for  constructive  notice  of  suit  to  non-resident  defendants)  re- 
quires that  the  publication  shall  contain  "  a  summary  statement  of 
the  object  and  prayer  of  the  petition,"  etc.  This  provision  of  the 
law  is  not  sufficiently  answered  by  setting  forth  in  general  terms 
that  the  action  is  brought  "  for  the  recovery  of  money,  and  for  the 
foreclosure  of  a  mortgage."  There  should  be  a  pertinent  description 
of  the  mortgaged  premises — such  as  that  a  tenant  in  possession  may 
know  the  property  is  sought  to  be  charged ;  whereby  the  party 
would  be  more  apt  to  receive  actual  notice.  So  many  titles  have 
been  jeopardized,  and  so  many  controversies  have  arisen  in  conse- 
quence of  imperfect  publication,  that  the  court  are  disposed,  in 
limine,  to  require  a  strict  compliance  with  the  law. 
Notice  held  insufficient,  and  further  publication  ordered. 
22 
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Blackwell  v.  Montgomery  &  Bates. 

In  Special  Term — Spxncxb,  Jn  presiding. 

Charles  Blackwell  v.  James  Montgomery  &  Wilson  Bates. 

In  an  action  in  Superior  Court  of  Cinncinnati,  it  is  not  good  cause  of  demurrer 
that  the  petition  sets  forth  only  that  it  is  in  the  "  Superior  Court  of  Cincin- 
nati," without  stating  the  county. 

Nor,  that  petition  does  not  contain  the  names  of  the  parties,  plaintiff  and  de- 
fendant, in  the  caption. 

Nor,  that  such  names  are  not  followed  by  the  word  "  petition." 

Hor,  because  certain  averments  in  petition  are  irrelevant,  or  in  violation  of  tho 
statute  of  frauds. 

The  proper  remedy  is  to  move  to  dismiss  the  petition,  or  strike  out  what  is  ir- 
relevant. 

In  an  action  against  indorser  of  a  promissory  note,  the  petition  must  set  forth 
that  he  had  due  notice  that  demand  had  been  made  for  payment  from  the 
maker,  and  that  it  had  been  by  him  dishonored. 

On  demurrer  to  petition. 

*Five  causes  of  demurrer  are  assigned  by  Montgomery,  [41 
one  of  the  defendants  :' 

1.  That  petition  does  not  set  forth  the  name  of  the  county  in 
which  suit  is  brought — it  is  entitled  simply  "  Superior  Court  of 
Cincinnati.'1 

2.  That  it  does  not  contain  the  names  of  the  parties,  plaintiff 
and  defendants,  in  the  caption. 

3.  That  such  names  are  not  followed  by  the  word  "  petition." 

4.  That  a  legal  petition  is  not  filed  according  to  code. 

5.  That  defendant  is  not  bound  to  answer  certain  averments 
of  the  petition,  because  they  are  "  irrelevant"  and  "  in  violation  of 
the  statute  of  fraud." 

If  the  petition  were  in  truth  liable  to  the  objection  stated,  it  could 
not  be  taken  advantage  of  by  demurrer.  The  proper  remedy  would 
have  been  by  motion  to  dismiss  the  petition,  or  strike  out  the  ir- 
relevant matter.  It  needs  but  a  statement  of  the  causes  of  de- 
murrer allowed  by  the  code  to  perceive  at  once  that  neither  of  the 
above  alleged  causes  falls  within  it. 

1.  Want  of  jurisdiction  over  person  or  subject-matter. 

2.  Legal  incapacity  of  plaintiff  to  sue. 

3.  Pendency  of  another  action. 
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Johnson,  Prichard  &  Co.  v.  Booth. 

4.  Defect  of  parties. 

5.  Misjoinder  of  causes  of  action. 

6.  Failure  to  state  facts  sufficient  to  constitute  a  oause  of  action. 
See  Code,  sec.  87. 

The  objections  are  not  well  founded  in  fact,  even  if  they  had  been 
presented  in  the  proper  mode.  The  petition  is  substantially  in  ac- 
cordance with  the  requisitions  of  the  code,  and  the  defendants  could 
be  in  no  wise  prejudiced  by  the  omissions  complained  of.  The  de- 
42]  murrer  is  *considered  frivolous,  and  will  therefore  be  over- 
ruled, and  judgment  given  for  the  plaintiff,  as  prayed  for  in  the 
petition,  against  Montgomery. 

As  to  the  other  defendant,  Bates,  judgment  is  claimed  againfet 
him  as  indorser  upon  a  note  given  by  Montgomery.  The  peti- 
tion does  not  contain  a  sufficient  statement  of  facts  to  charge  him. 
It  does  not  aver  that  he  had  due  notice  of  demand  of  payment  of 
the  note  from  the  maker,  and  of  its  dishonor  by  him. 

Before  judgment  can  be  rendered  against  him,  the  declaration 
must  be  made  good  by  amendment — as  to  which  leave  is  granted. 


In  Special  Term— Stobib,  Jn  presiding. 

Johnson,  Prichard  &  Co.  v.  R.  W.  Booth. 

The  officer  who  takes  a  deposition,  must  certify  that  it  was  subscribed  by  the 
deponent  in  his  presence,  and  that  it  was  written  down  in  presence  of  de- 
ponent; otherwise,  the  deposition  can  not  be  read  on  the  trial. 

Deponent  must  be  sworn,  before  he  is  allowed  to  give  any  statement  in  the 
case. 

[1  Handy,  400.    Witness  must  be  first  duly  sworn.    6  Ohio  St.  497.] 

Motion  to  exclude  deposition. 

Stoker,  J.  It  is  objected  that  the  magistrate,  who  took  the  dep- 
osition, does  not  certify  that  the  deponent  subscribed  it  in  his  pres- 
ence, or  that  it  was  reduced  to  writing  by  the  magistrate  in  the 
presonce  of  the  deponent. 

It  is  also  objected,  that  the  certificate  does  not  state  that  the  de- 
ponent was  sworn  to  "  testify  the  truth,  the  whole  truth,  and  noth- 
ing but  the  troth." 
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On  examining  the  certificate,  there  appears  to  be  no  foundation 
for  the  last  exception,  as  the  statement  of  the  ^magistrate  as  [43 
to  the  form  of  the  oath  he  administered  is  sufficiently  explicit. 

The  other  exception  must  be  sustained.  Depositions  can  not  be 
taken  with  too  much  care,  nor  the  rights  of  parties  too  strictly 
guarded  by  legal  forms,  when  testimony  that  may  decide  the  most 
important  controversies  is  given  in  the  absence  of  those  who  are  to 
be  directly  affected  by  it. 

The  practice  of  all  enlightened  courts  has  been  to  apply  a  very 
rigid  construction  of  the  law,  as  well  as  of  their  own  rules,  wher- 
ever it  appears  the  requisites  of  either  have  not  been  pursued. 
The  witness  should  be  sworn  before  he  is  permitted  to  make  any 
statement  in  the  case,  and  when  he  is  sworn,  every  part  of  his  nar- 
ration should  be  written  down  in  his  presence,  and  the  answer  to 
every  question  propounded  to  him  should  be  reduced  to  writing 
under  his  own  eye.  It  would  be  a  fraud  upon  the  administration 
of  justice,  if  statements  should  be  prepared  in  anticipation  that 
they  would  be  sworn  to,  or  the  witness  be  permitted  to  subscribe 
what  purported  to  be  his  own  version  of  the  facts,  when,  in  reality, 
it  was  the  production  of  another.  The  deponent  himself  must  re- 
late the  facts ;  the  magistrate's  duty  is  to  reduce  them  to  writing, 
while  they  are  yet  fresh  from  the  lips  of  the  witness ;  and  it  is 
only  where  this  course  is  strictly  observed,  the  spirit  and  the  mean- 
ing of  the  witness  can  be  embodied. 

If  it  does  not  clearly  appear  that  the  magistrate  reduced  the 
deposition  to  writing  in  the  deponent's  presence,  and  that  the  de- 
ponent subscribed  it  in  the  magistrate's  presence,  the  court  can  not 
infer  that  each  of  the  substantial  requisites  of  the  code  has  been 
complied  with.  This  deposition  can  not,  therefore,  be  read.  The 
language  of  the  *code,  section  346,  is  the  same,  substantially,  [44 
as  is  found  in  the  statute  of  1831,  and  will  admit  of  but  one  con- 
struction. 

The  principle  now  decided  may  be  found  in  Bell  v.  Morrisson,  1 
Peters,  351 ;  Turnpike  Co.  v.  Eidley,  8  Ver.  404 ;  Bradstreet  v. 
Baldwin,  11  Mass.  229 ;  Pettibone  v.  Derringer,  4  WaBh.  C.  C.  215. 
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Constable  &  Co.  t>.  White. 


Id  Special  Term — Gholson,  J.  presiding. 

Constable  &  Co.  v.  George  White. 

An  affidavit,  stating  how  much  is  due  plaintiff;  for  what  it  is  due,  that  it  is 
justly  due ;  that  plaintiff  ought  to  recover ;  and  that  defendant  is  non- 
resident, is  sufficiently  explicit  as  to  the  nature  of  plaintiff's  claim,  to 
found  an  attachment. 

On  motion  to  discharge  attachment  for  insufficient  affidavit,  the  court  will  not 
look  into  the  petition  and  exhibits. 

If  the  affidavit  is  as  the  law  requires,  the  petition  may  be  amended,  without 
prejudice  ^o  the  attachment. 

[Seney,  286.] 

Motion  to  discharge  attachment. 

The  affidavit  on  which  the  attachment  issued  is  as  follows : 

"  The  State  of  Ohio,  Hamilton  county.  E.  A.  Thompson,  attor- 
ney for  plaintiffs,  makes  oath  and  says  that  there  is  due  from  the 
defendant  to  the  plaintiffs,  for  goods  and  merchandise  sold  and  de- 
livered by  plaintiffs  to  the  said  defendant,  the  sum  of  five  thousand 
dollars ;  that  said  claim  is  just;  that  said  plaintiffs  ought  to  recover 
from  defendant  the  sum  of  five  thousand  dollars,  with  interest  from 
10th  day  of  October,  1854.  Affiant  further  states  that  said  defend- 
ant is  a  non-resident  of  the  State  of  Ohio." 

The  ground  of  the  motion  was  that  the  affidavit  did  not  suffi- 
ciently show  the  nature  of  the  plaintiffs'  claim. 

45]  *Gholson,  J.  I  am  of  opinion  that  the  objection  to  the  at- 
tachment is  not  well  taken.  The  statute  (code,  192)  requires  that 
the  affidavit  shall  show  "  the  nature  pf  the  plaintiff's  claim." 

The  preceding  section  of  the  code  provides  that  the  claim  must 
be  one  for  the  recovery  of  money,  and,  in  the  case  of  a  non-resident, 
must  be  founded  upon  contract,  judgment,  or  decree.  If  the  only 
reason  for  the  requirement  that  the  nature  of  the  claim  must  be 
shown  is  to  be  found  in  these  provisions  of  the  statute,  the  state- 
ment in  the  affidavit  is  amply  sufficient  to  show  that  the  case  is  one 
embraced  by  them.  But  if  there  be  other  reasons,  not  shown  on 
the  face  of  the  statute,  they  can  not  require  more  than  such  a  set- 
ting forth  of  the  nature  of  the  claim  as  the  present  affidavit  con- 
tains. If  more  were  required,  then  nothing  short  of  a  full  bill  of 
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particulars,  showing  each  item  of  the  goods  sold  and  delivered, 
would  suffice.  I  am  not  prepared  to  go  to  that  extent,  and  shall, 
therefore,  hold  the  affidavit  sufficient. 

I  am  asked  to  look  at  the  petition,  an d^  the  exhibit  attached,  and 
pass  on  their  sufficiency.  This  would  not,  in  my  opinion,  be  a 
proper  coarse  of  practice  on  the  present  motion. 

At  the  commencement  of  the  action,  the  affidavit  is  made,  and 
the  order  of  attachment  issued.  If  the  affidavit  be  as  required  by 
the  statute,  the  order  of  attachment  is  valid.  Even  if  the  petition 
be  defective,  it  is  a  subject  of  amendment,  and  such  amendment 
might  be  made  without  prejudice  to  the  attachment. 

Motion  overruled. 


♦In  Special  Term — Spencer,  J.,  presiding.  [46 

Samuel  J.  Moses  v.  Katzenberger  et  al. 

"Where  one  creditor  makes  a  stipulation  for  an  additional  benefit  or  security  to 
himself,  without  the  knowledge  of  others,  it  is  a  fraud  on  the  latter ;  and 
the  effect  will  be  to  destroy  any  security  which  may  have  been  given  to 
him,  even  for  the  legal  amount  of  the  composition. 

"Where  a  debtor  gives  his  note  to  one  creditor,  as  a  bonus,  in  consideration  that 
he  will  procure  the  remainder  of  the  creditors  to  compound,  being  a  fraud 
on  one  side,  it  is  a  fraud  on  both ;  and  the  principle,  in  pari  delicto,  melior 
est  conditio  possidentis,  applies.  The  court  will  leave  them  where  it  finds 
them. 

[2  C.  S.  0.  869,  876 ;  Vide  15  Ohio  St.  892.  Law  intended  to  be  a  help  to 
morality,  7  Ohio  (2d  pt.),  90,  96.] 

The  facts  in  this  case,  as  they  appear  from  the  petition,  answer, 
and  proof  of  plaintiff  himself,  are  that  the  plaintiff,  being  indebted 
to  the  defendants  and  other  creditors,  in  the  amounts  specified  in 
three  several  judgments,  entered  into  an  agreement  with  the  de- 
fendants, by  which  the  latter  undertook  to  procure  from  the  other 
creditors  of  the  plaintiff  a  release  of  their  several  judgments,  on 
payment  of  twenty-five  cents  on  the  dollar :  in  consideration  of 
which  the  defendants  were  to  receive  twenty -five  per  cent,  addi- 
tional.   In  pursuance  of  this  agreement,  an  instrument  was  drawn 
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up,  between  the  plaintiff  on  the  one  side  find  the  defendants  and  other 
creditors  on  the  other,  by  which  the  plaintiff  agreed  to  give  his  prom- 
issory notes  for  said  amount,  to  the  said  creditors,  payable  in  twelve, 
fifteen,  and  eighteen  months ;  and  upon  the  punctual  payment  there- 
of, the  creditors  agreed  to  release  and  satisfy  their  several  judgments. 

At  the  same  time,  the  plaintiff,  without  the  knowledge-  of  the 
other  creditors,  gave  his  note  to  the  defendants  for  $91.16,  the  ad- 
ditional sum  stipulated  for. 

The  plaintiff,  having  paid  the  composition  notes  to  the  defend- 
ants, asks  a  judgment,  requiring  the  defendants  to  specifically  carry 
out  the  agreement  on  their  part,  by  causing  satisfaction  of  v  the 
47J  judgment  mentioned  therein,  *to  be  entered  up  of  record ;  and, 
at  the  same  time,  that  the  defendants  might  be  required  to  cancel 
the  note  given  for  the  excess;  alleging  that  the  agreement  for  the 
giving  of  the  same  was  a  fraud  upon  the  other  creditors. 

J.  Abraham,  for  plaintiff. 

Walker,  Kebler  &  Force,  for  defendant 

Spencer,  J.  Upon  a  view  of  the  entire  case,  the  court  is  of 
opinion,  with  the  plaintiff,  that  the  contract  is  void,  as  being  made 
in  fraud  of  third  persons. 

Both  parties  agree  that  one  shall  use  his  exertions  to  procure  a 
release  from  the  other  creditors,  on  a  supposition  by  the  latter  that 
all  creditors  are  faring  alike ;  whilst,  in  fact,  the  defendants  are  to 
receive  double  the  amount  that  the  others  receive.  But  the  agree- 
ment is  not  void  for  the  excess  merely;  if  at  all,  it  is  void  in  toto. 
Where  one  creditor  makes  a  stipulation  for  an  additional  benefit  or 
security  to  himself,  without  the  knowledge  of  others,  it  is  a  fraud 
on  the  latter ;  and  the  effect  will  be  to  destroy  any  security  which 
may  have  been  given  to  him,  even  for  the  legal  amount  of  the 
composition.  11  Adol.  &  El.  1033;  39  Eng.  Com.  L.  315;  Chitty 
on  Con.  592. 

If  the  agreement  be  void  on  the  one  side,  it  is  so  also  on  the  other, 
both  parties  being  equally  criminal.  The  plaintiff  qpcupies  the 
unenviable  position  of  asking  to  be  freed  on  his  part  from  the  obli- 
gations of  a  contract  alleged  to  be  a  fraud  upon  others,  whilst,  at 
the  same  time,  he  seeks  a  performance  on  the  part  of  the  defend- 
ants. He  does  not,  in  the  expressive  language  of  the  law,  come 
into  court  with  clean  hands.  And  we  can  not  imagine  a  case  where 
48]  the  general,  if  not  universal,  principle  of  law  ^better  applies, 
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that  where  an  agreement  appears  to  be  illegal,  immoral,  or  against 
public  policy,  a  court  of  justice  will  leave  the  parties  where  it  finds 
them.    4  Ohio,  419. 
Judgment  will  therefore  be  entered  for  the  defendant,  with  costs. 


In  Special  Term — Storeb,  J.,  presiding. 

James  C.  Kogers  v.  Ellis  &  Sturges. 

An  affidavit,  alleging  the  causes  in  the  disjunctive,  m  order  to  obtain  an  attach* 
ment,  is  bad  for  uncertainty. 

[1  D.  1.] 

« 

A.  N.  Riddle,  for  plaintiff. 
Worthington  &  Matthews,  for  defendant 

Storeb,  J.  This  is  a  motion  to  dismiss  an  attachment  issued 
upon  the  affidavit  of  the  plaintiff,  who  claims  to  be  a  creditor  of 
the  defendants,  for  deposits  received  of  him  as  his  bankers,  and 
who  charges  "  that  the  defendants,  by  Kowland  Ellis,  have  assigned, 
removed,  or  disposed  of,  or  are  about  to  dispose  of,  their  property,  jointly 
or  separately,  or  a  part  thereof,  with  intent  to  defraud  their  creditors; 
the  plaintiff  further  states  that  the  defendant,  Sturges,  is  a  non-resident 
of  the  State  of  Ohio.11 

The  affidavit  of  Ellis  is  filed,  denying  all  the  allegations  of  the 
plaintiff,  except  the  non-residence  of  Sturges. 

It  is  sought  to  dismiss  the  attachment  on  two  grounds:  First, 
that  the  statement  of  the  several  causes  for  which  the  order  is 
asked  is  in  the  disjunctive,  and  therefore  there  is  no  precise  or  defi- 
nitive charge  made  in  the  plaintiff's  affidavit  to  meet  the  requisitions 
of  the  code.  Second,  *that  the  facts,  as  they  are  averred,  so  [49 
far  as  the  assigning,  removing,  or  disposing  of  their  property  by 
the  defendants,  or  being  about  to  do  so,  are  untrue. 

The  plaintiff's  counsel,  in  reply  to  the  first  position  assumed  by 
the  defendants,  has  argued  that  it  is  not  necessary  to'  allege  the 
existence  of  the  several  causes,  for  which  an  attachment  may  prop- 

29 


50  SUPERIOR  COURT  OP  CDTCINNATL       [Vol.  I. 

Rogers  v.  Ellis  &  Sturges. 


erly  issue,  except  in  general  terms ;  that  the  remedy  mast  be  lib- 
erally construed  to  advance  the  purposes  of  justice,  and  if  the  lit- 
eral language  of  the  statute  is  followed,  it  is  sufficient. 

The  principle,  however,  upon  which  we  are  asked  to  decide  the 
question  by  the  defendant's  counsel,  is  not  of  modern  origin  ;  it  has 
prevailed  from  a  very  early  period  in  the  history  of  judicial  pro- 
ceedings, and  is  founded,  it  is  believed,  upon  the  soundest  reason, 
as  well  as  justice.  It  was  adopted,  originally,  as  a  rule  of  criminal 
practice,  that  the  accused  might  have  the  benefit  of  a  full  knowl- 
edge of  the  offense  with  which  he  was  charged  by  a  clear,  definite, 
and  positive  statement  in  the  indictment  or  information  to  which 
he  was  required  to  answor.  Thus  it  is  laid  down  as  a  settled  prin- 
ciple, "  that  no  charge  of  a  criminal  nature  can  be  laid  in  the  al- 
ternative; if  it  is,  the  proceeding  will  be  void,  as  if  a  party  should 
be  charged  with  killing,  or  intending  to  kill,  with  beating,  or  in- 
tending to  beat,  with  forging,  or  intending  to  forge ;"  for  it  is  said 
the  offenses  are  distinct,  and  it  does  not  appear  of  which  the  defend- 
ant is  accused.    2  Hawkins  P.  C.  311,  sec.  58;  3  Bacon  Abr.  161. 

This  rule  has  been  extended,  and  it  is  now  universally  applied  in 
civil  cases,  where  remedies  at  common  law,  or  by  statute,  involve 
50]  the  discussion  or  examination  of  legal  *or  moral  fraud,  and 
thus  subject  a  party  to  summary  process  by  arrest  or  attachment. 

Thus  in  Hagard  v.  Smith,  1  McCord  (S.  C.)  113,  where  the  at- 
tachment was  taken  out  on  an  affidavit,  in  which  the  plaintiff  stated 
that  the  defendant  "  was  about  to  remove,  or  abscond,  or  conceal  him- 
self, that  the  ordinary  process  of  law  could  not  be  served  upon  him," 
the  court  set  aside  the  writ  on  the  ground  u  that  charging  the  causes 
for  the  attachment  in  the  disjunctive,  it  became  perfectly  uncertain 
which  state  of  fact  really  existed ;"  and  in  Deviil  v.  Taylor,  Cheves,  5,  it 
was  held  "  that  either  of  the  causes  contained  in  the  affidavit  for  the 
attachment  would  have  been  sufficient  if  stated  separately,  yet  when 
they  are  alleged  in  the  disjunctive,  they  do  not  sustain  the  process." 

The  same  ruling  is  to  be  found  in  Bernard  et  al.  v.  Sebre,  2  A.  K. 
Marshall,  151,  and  Shipp  v.  Davis,  Hardin,  65. 

Again,  in  May  v.  Grelmac,  1  Miles,  78,  it  is  said  that  "  the  affi- 
davit should  be  confined  to  one  of  the  particulars  authorizing  the 
attachment  to  issue,  and  if  more  than  one  is  averred,  they  should 
be  stated  positively,"  and  as  the  statements  were  in  the  disjunctive, 
the  writ  was  quashed.  The  authority  of  this  case  is  fully  recog- 
nized in  Jewett  v,  Howe,  3  Watts,  147. 
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See  also  Drake  on  Attachments,  sees.  108-111,  where  the  questions 
are  very  clearly  stated,  and  the  authorities  examined. 

These  cases  are  all  decided  on  the  true  and  only  safe  ground, 
both  for  plaintiff  and  defendant,  that  the  allegations  required  to 
authorize  process  to  issue,  except  in  case  of  non-residents,  charge 
the  defendant  with  a  serious  offense,  *one  that  is  indictable,  [51 
and  may  be  severely  punished,  and  there  is,  therefore,  the  most 
manifest  propriety  in  holding  the  affiant  to  a  strict  compliance 
with  the  code.  It  is  then  only  that  the  creditor  can  fully  enjoy  the 
benefit  of  the  remedy,  and  the  debtor  be  protected  from  its  abuse. 

In  the  present  case,  we  are  satisfied  that  the  rule  to  which  we 
have  referred  is  clearly  applicable.  It  has  its  counterpart  in  every 
analogy  we  can  find  in  the  practice  and  pleadings  of  our  courts. 
No  petition  would  be  regarded  as  sufficient,  where  the  allegations 
were  only  in  the  alternative,  and  certainly  no  answer  would  be 
sanctioned  where  the  denials  were  in  the  disjunctive.  The  attach- 
ment in  this  case  must  be  dismissed  as  to  Roland  Ellis  ;  but  as  there 
is  an  allegation  in  the  affidavit  that  Wm.  Sturges  is  not  a  resident 
of  Ohio,  the  order  will  be  continued  as  to.  him,  and  the  plaintiff  be 
at  liberty  to  attach  his  private  property,  or  whatever  interest  he 
may  have  in  the  property  of  Ellis  &  Sturges,  after  the  liabilities  of 
that  firm  have  been  paid. 

This  view  of  the  case  renders  it  unnecessary  for  the  court  to  de- 
cide the  second  proposition  made  by  the  defendant's  counsel.  No 
opinion  is  given  upon  the  assignment  made  to  Mr.  Worthington,  or 
the  conveyance  to  Fletcher.  Those  parties  are  not  before  the  court, 
and  we  can  not,  if  we  would,  adjudicate  upon  their  rights.  We 
•  may  be  permitted  to  say,  however,  that  no  fact  has  been  disclosed 
on  the  hearing  that  would  lead  us  to  believe  or  suspect  that  any 
fraud  has  been  perpetrated  or  intended  by  the  defendants. 


*In  General  Term— October,  1864.  [52 

Before  Judges  Stoker,  Spencer,  and  Ghoubon. 

Wm.  Sargent  v.  The  Ohio  and  Mississippi  Railroad  Company. 

Equity  will  not  interpose  to  restrain  a  public  nuisance,  on  the  application  of  a 
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private  individual,  unless  he  sustain  special  and  material  damage  therefrom, 
beyond  what  the  public  at  large  may  sustain. 

Damages,  which  are  not  the  direct  consequence  of  an  act,  but  only  flow  remotely 
therefrom,  are  not  the  subject-matter  of  an  action  at  law,  or  of  relief  in 
equity.    Ex.  gra : 

A  may  not  bring  an  action  for  the  destruction  of  IPs  property,  nor  enjoin  its 
destruction,  because  the  existence  of  the  latter  gave  additional  value  to  his 
own. 

A  grant  by  the  city  council  to  use  the  streets  of  a  city,  for  a  purpose  not  incom- 
patible with  the  public  use  of  the  street,  in  other  modes,  and  for  other  pur- 
poses, is  not  an  invasion  of  private  rights,  nor  a  breach  of  public  trust. 

The  use  of  streets  is  not  confined  to  the  passage  and  re-passage  of  the  same  kind 
of  vehicles  .that  are  in  use  at  the  time  of  their  dedication  for  public  use. 

The  city  council  of  Cincinnati  have  power  to  regulate  the  use  of  the  streets  and 
highways  of  the  city,  in  such  manner  as  to  render  them  conducive  to  the 
public  benefit. 

They  have  no  power  to  create  or  allow  a  public  nuisance  thereon. 

The  city  council  of  Cincinnati  must  necessarily  themselves  be  the  judges  of  what 
is  most  beneficial  to  the  public. 

They  may  not,  however,  abridge  or  destroy  private  rights,  nor  wantonly  or  tm- 
necessarUy  interrupt  them. 

When  the  city  council  exercises  its  judicial  functions,  within  the  scope  of  its 
powers,  the  court  will  not  interfere  with  its  judgment,  unless  it  be  clearly 
shown  to  be  founded  in  mistake,  fraud,  or  a  wanton  spirit. 

Laying  a  railroad-track  through  even  the  great  thoroughfares  of  a  city,  is  not 
such  an  obstruction  of  the  public  streets  as  necessarily  to  amount  to  a 
nuisance. 

Equity  never  interposes  its  extraordinary  powers  upon  a  mere  apprehension  of 
mischief,  however  well  founded.  The  mischief  must  be  certain,  and  its  ap- 
proach perilous. 

The  possibility  that  a  railway  may  be  abused  to  the  public  inconvenience,  forms 
no  ground  for  intercepting  the  progress  of  its  construction,  and  prevent- 
ing the  laying  of  the  track.  Though  the  running  of  cars  through  a  street 
may  somewhat  obstruct  the  free  passage  of  vehicles  of  another  kind,  yet, 
unless  that  use  by  the  cars  be  unreasonable,  or  exclusive  of  others,  it  forms 
no  ground  for  restraint  by  injunction. 

The  public  highway  is  subserving  its  highest  and  best  use  when  accommodating 
the  largest  number. 

The  law  presumes  that  railroads  are  benefits,  unless  it  otherwise  appears  from 
the  circumstances  of  the  case. 

A  temporary  and  transient  occupation  of  the  street,  for  the  purpose  of  enlarg- 
53]  ing  *and  repairing  it,   under  a   contract  with  the  city  council, 

though  exclusive,  will  not  be  ground  for  an  injunction, 
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If;  however,  exclusive  possession  was  held  for  an  unreasonable  length  of  time, 
for  the  purposes  of  private  gain,  it  would  be  otherwise. 

A  casual  and  temporary  obstruction  in  laying  down  the  rails  through  the  streets, 
unless  wantonly  made,  would  form  no  ground  for  an  action  at  law,  much 
less  of  an  injunction. 

[2  D.  516.] 

This  was  an  application  for  injunction,  made  to  one  of  the  judges 
at  a  special  term,  and  was  reserved  for  hearing  before  all  the 
judges. 

The  cause  was  fully  argued  by  Gaines  dk  French,  King  &  Ander- 
derson,  Tilden,  Rairden  &  Gurweny  for  the  complainants,  and  Coffin 
dt  Mitchell,  for  the  defendants. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  court. 

Spencer,  J.,  delivered  the  opinion  of  the  court : 

The  petition  in  this  case  sets  forth  that  the  plaintiff  is,  and  has 
been  since  the  year  1827,  owner  in  fee  of  lot  No.  26,  as  laid  down 
on  a  plat  of  lots  made  by  the  guardians  of  the  heirs  of  Israel  Lud- 
low, deceased,  the  same  being  situated  between  the  termini  of  Fifth 
and  Sixth  streets,  in  the  western  part  of  the  city  of  Cincinnati, 
upon  which  the  plaintiff  has  erected  houses  and  other  valuable  im- 
provements. That  across  said  lot,  running  from  east  to  west,  between 
its  northern  boundary  and  the  river,  a  public  street  or  highway 
was  laid  out  and  dedicated  by  the  former  proprietors  thereof,  sixty- 
six  feet  in  width,  for  public  use ;  and  ever  since  then  has  been  used 
exclusively  for  such  purposes.  That  the  plaintiff  has  expended  a 
large  amount  of  labor  and  money  for  the  improvement  and  repair 
of  the  same ;  and  that  the  free  and  unobstructed  use  thereof  ren- 
ders his  said  property  valuable  for  residences  *and  business  [54 
purposes.  That  through  the  neglect  and  mismanagement  of  the 
proper  authorities  of  said  city,  having  the  control  of  said  street,  the 
same  has  been  washed  away  by  the  Ohio  river,  so  as  to  become  re- 
duced in  width  to  an  average  of  less  than  twenty -five  feet  from  the 
curb-stone  in  front  of  the  plaintiff's  premises,  on  the  north  side 
thereof. 

The  petition  further  sets  forth  that,  by  the  procurement  of  the 
defendants,  the  city  council  of  Cincinnati  have  lately  passed  cer- 
tain resolutions,  purporting  to  grant  to  the  defendants  the  occu- 
pancy of  said  street  for  the  term  of  three  years  from  the  fifth 
vol.  i— 1  33 
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day  of  December  next ;  by  virtue  of  which  the  defendants  declare 
their  determination  to  proceed  forthwith  to  tear  up  the  pavement, 
dig  up  and  obstruct  the  street  with  timber  and  other  materials,  lay 
down  a  rail  tract  thereon  of  six  feet  gauge,  and  run  upon  the  same 
locomotives  with  steam  power  for  all  the  various  purposes  of  the 
business  in  which  they  are  engaged. 

The  petition  further  claims  that  as  it  appears  from  the  petition 
and  plat  accompanying  the  same,  presented  by  the  defendants  to 
the  city  council,  asking  for  the  grant  aforesaid  (upon  the  latter 
of  which  the  contemplated  track  of  said  railroad  is  traced  in 
dotted  lines),  it  is  the  intention  of  the  defendants  to  occupy  there- 
with the  northern  part  of  said  street,  whereby  the  entire  street  in 
front  of  the  petitioner's  premises,  and  for  some  distance  therefrom, 
"  will  be  so  obstructed  as  to  become  wholly  useless  for  the  ordinary 
purposes  of  a  street  or  highway."  That  on  the  river  side  of  the 
street,  from  Fifth  to  Sixth  streets,  is  a  precipice  without  railing  or 
protection ;  from  which,  in  connection  with  the  obstruction  of  the 
track,  and  running  of  locomotives  thereon)  will  be  great  danger 
65]  *to  life  and  property ;  and  from  all  which  heavy  damage  will 
accrue  to  the  adjoining  property,  including  that  of  plaintiff. 

The  petition  further  avers,  that  the  public  landing  at  the  foot  of 
Fifth  street,  owned  by  the  city,  and  the  ferry  privilege  pertaining 
thereto,  are  of  great  and  rapidly  increasing  value  to  the  property 
of  petitioner;  which  landing  requires  the  unobstructed  use  of  the 
several  streets  leading  thereto,  including  Front  street,  all  of  which 
will  be  obstructed  and  cut  off  by  said  railroad  from  the  landing  and 
ferry.  .# 

For  all  which  threatened  injuries,  no  compensation  has  been  made 
or  tendered  by  the  defendants,  although  required  (as  alleged),  by 
the  said  resolutions  of  the  city  council. 

There  are  also  averments  in  the  petition,  to  the  effect  that  Front 
street  is  a  thoroughfare  of  gr^at  consequence  to  the  public  at  large. 
That  there  is  no  necessity  for  the  occupancy  thereof  by  the  defend- 
ants in  the  manner  proposed.  That  the  city  council  has  no  power 
to  allow  the  same;  and  that,  if  permitted,  a  public  nuisance  will  be 
occasioned  thereby. 

Wherefore,  an  injunction  is  asked  for  restraining  the  defendants 
from  laying  said  track,  running  locomotives  thereon,  and  commit- 
ting each  and  every  of  the  acts  permitted  by  said  resolutions. 

The  exhibits  accompanying  the  petition,  and  made  part  thereof, 
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show,  that  on  the  fifth  day  of  July  last,  the  defendants  made  appli- 
cation to  the  city  council  of  Cincinnati,  to  occupy  temporarily  with 
their  track  a  portion  of  West  Front  street,  agreeably  to  a  plat  ac- 
companying the  same,  assigning  as  a  reason,  the  difficulty  of  ob- 
56]  taining  immediate  possession  of  other  lands,  on  which  they 
designed  laying  their  permanent  track,  and  the  importance  to  the 
company,  as  well  as  to  the  city  at  large,  of  having  a  speedy  con- 
nection with  the  business  part  of  the  city.  Upon  the  plat  is  rudely 
traced  a  dotted  line,  showing  the  general  course  and  termini  of  the 
proposed  track,  extending  along  Front  from  Sixth  to  Wood  streets. 
Upon  inspection  of  the  plat,  it  appears  to  have  no  scale  of  distances 
marked  upon  it,  nor  any  figures  by  which  it  can  be  ascertained 
With  any  precision  what  part  or  parte  of  Front  street  they  desire 
to  occupy  with  their  track,  whether  the  north,  middle,  or  south. 
It  is  apparent,  indeed,  that  no  specific  or  fixed  line  of  track  was  in- 
tended thereby. 

The  assumption,  therefore,  of  the  plaintiffs  petition,  predicated 
upon  the  plat,  that  the  defendants  intended  to  occupy  the  north 
side  of  the  street,  and  thereby  throw  the  general  travel  upon  its 
south,  or  river  side,  to  the  precipitous  bank,  is  wholly  unwarranted. 

It  is  further  shown  by  exhibit  B>  that  upon  considering  the  pe- 
tition of  the  defendants,  the  city  council,  by  resolution,  granted 
them  privilege  "to  lay  down  rails  for  a  single  track  upon  West  Front 
street,  commencing  at  its  intersection  with  Sixth,  and  running 
easterly  to  the  depot  of  the  company  upon  Wood  street,  and  no 
further,  upon  condition  that  the  company  repair  so  much  of  said 
Fro&t  street  as  may  be  necessary  to  take  up,  in  laying  down  the 
rails  for  said  road,  and  place  the  same  in  as  good  condition  as  it  is 
at  present,  and  pay  all  the  damages,  if  any,  that  may  result  to  pri- 
vate property,  from  the  occupancy  of  the  street  by  the  railroad, 
and  in  no  case  shall  any  change  of  grade  be  made.  The  rails  to  be 
put  down  in  such  a  manner  as  to  leave  the  surface*  of  the  street  as 
level  *as  the  nature  of  the  work  will  admit.  And  said  com-  [57 
pany  agreeing  to  fill  out,  grade,  and  cover  with  coarse  gravel,  to  the 
depth  of  one  foot  at  least,  said  West  Front  street,  so  as  to  make  the 
same  sixty-six  feet  in  width,  from  Fifth  to  Home  street.  Said  com- 
pany also  agreeing  to  grade  and  cover  with  coarse  gravel  all  the 
established  cross  streets  upon  .said  fill,  from  Front  street  to  low 
water.  All  the  work  contemplated  by  this  resolution,  to  bo  done 
under  the  direction  and  with  the  approval  of  tho  city  civil  engineer." 
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Said  grant  was  to  continue  for  the  term  of  three  years  from  the 
first  day  of  December  next,  when  it  was  to  cease  wholly;  the  street 
to  be  vacated  by  the  company,  and  they  to  place  the  same  in  as 
good  condition  as  before.  Said  company  was  not  allowed  to  permit 
their  locomotives,  cars,  tenders,  or  other  incumbrances  to  stand 
upon  the  street ;  or  to  permit  their  cars  or  locomotives  to  run  at 
greater  speed  than  six  miles  per  hour.  They  were  to  be  liable  for 
all  accidents  from  fire  or  otherwise,  occasioned  by  the  running  of 
their  locomotives.  And,  finally,  were  to  give  bond  in  the  sum  of 
$10,000  for  the  faithful  performance  on  their  part  of  the  conditions 
of  said  grant. 

The  answer  of  the  defendants  contains  a  general  denial  of  all 
the  material  averments  of  the  plaintiff's  petition,  except  so  far  as 
expressly  admitted.  And  it  specially  denies  the  title  of  the  plain- 
tiff in  the  street  or  highway,  other  than  to  the  use  thereof  for  con- 
venient access  to  his  adjacent  property,  and  in  conjunction  with  the 
public  at  large.  It  insists  that  the  average  width  of  Front  street 
is  some  thirty-two  feet,  exclusive  of  sidewalk ;  and  when  the  street 
58]  shall  have  been  widened,  as  they  intend  it  shall  *be  at  once, 
under  the  resolution  of  the  council,  it  will  be  vastly  more  conve- 
nient for  the  public  use,  with  whatever  of  obstruction  the  rail-track 
may  occasion,  than  it  now  is.  But  the  answer  further  insists,  that 
the  defendants  do  not  intend  in  any  wise  to  occupy  the  street  in 
front  of  the  plaintiff's  property  with  their  rail-track,  as  authorized 
by  said  resolution  of  the  city  council,  nor  any  part  of  said  street 
for  the  space  of  three  or  four  hundred  feet  from  the  plaintiff's  prop- 
erty ;  and  as  to  the  residue  of  the  street  which  they  do  intend  so  to 
occupy,  it  avers  their  design  and  ability  so  to  lay  the  track  down, 
as  to  leave  it  level  with  the  surface  of  the  surrounding  street,  and 
so  as  to  occasion  no  impediment  or  hindrance  to  the  accustomed  and 
free  passage  over  it  of  wagons,  carriages,  and  other  vehicles,  at  all 
points  and  at  all  times  as  heretofore ;  and  in  such  a  manner  as  not 
to  hinder  the  convenient  use  of  the  street  while  the  work  is  going  on. 

The  answer  concludes  by  insisting  that  it  is  necessary  for  the  de- 
fendants to  use  the  street  for  the  purposes  of  this  road;  and  denies 
that  by  so  doing  they  will  occasion  any  damage  to  the  plaintiff's 
property. 

On  the  part  of  the  plaintiff,  five  affidavits  have  been  read,  given 
by  persons  residing  on  the  street,  and  in  the  neighborhood ;  from 
which  it  appears  that  there  is  a  large  amount  of  passing  and  re- 
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passing  at  tho  junction  of  Front,  Fifth,  and  Freeman  streets  during 
much  of  the  year,  chiefly  in  connection  with  the  public  landing 
and  ferry  opposite  that  place.  That  the  road  will  cut  those  streets 
diagonally,  and  will  thereby,  as  the  affiants  believe,  greatly  obstruct 
the  passage  of  the  street  at  that  point,  and  especially  the  access  to 
the  landing  and  ferry,  which  give  value  to  the  property  in  the  neigh- 
borhood, and  the  obstruction  *of  which  will  be  the  means  of  [59 
depreciating  the  value  of  the  neighboring  property. 

On  the  part  of  the  defendants  the  answer  is  in  all  respects  fully 
sustained  by  the  affidavit  of  S.  S.  Post,  the  engineer-in-chief  of  the 
company,  under  whose  direction  and  superintendence  the  work,  if 
allowed,  is  to  be  done.  He  affirms,  in  positive  terms,  that  the 
track,  when  finished,  "  will  present  no  obstruction  to  the  passage 
of  the  usual  vehicles  of  travel  over  the  street  and  rails,  either  length- 
wise, transversely,  or  at  any  angle;"  and  that  it  will  be  so  con- 
structed as  to  render  it  "  impossible  for  a  cart  or  carriage- wheel  to 
be  jammed  into  it,  or  by  it,  or  for  a  horse's  hoof  to  be  caught  in  or 
injured  by  it." 

It  might,  perhaps,  be  sufficient  to  dispose  of  the  present  applica- 
tion by  saying  that  it  is  apparent  from  the  answer  of  defendants, 
and  the  accompanying  affidavit  of  their  chief  engineer  of  construc- 
tion, that  there  is  no  design  on  the  part  of  the  defendants  to  lay 
their  track  upon  any  part  of  the  street  in  front  of  the  plaintiff's 
premises,  or  indeed  nearer  thereto  than  the  space  of  from  three  to 
four  hundred  feet ;  so  that  the  plaintiff  will  not  be  obstructed  in 
the  use  of  the  street  in  front  of  his  own  premises,  be  denied  conve- 
nient access  thereto,  or  be  in  any  wise  directly  endamaged  thereby. 
The  injury,  if  any  should  be  occasioned  him,  will  be  either  such  as 
may  arise  indirectly  to  his  property,  in  consequence  of  the  deprecia- 
tion of  the  adjacent  public  landing  and  ferry,  by  an  obstruction 
placed  at  the  junction  of  Fifth  and  Front  streets,  a  distance  of  per- 
haps a  quarter  of  a  mile  from  the  plaintiff 's  premises  (and  this  is, 
in  truth,  the  character  of  the  injury  testified  to  in  the  plaintiff's 
affidavits),  or  it  will  be  such  only  as  the  plaintiff  may  sustain  in 
common  with  the  public  at  *large.  In  the  latter  case  it  is  [60 
clear  that  the  court  would  not  be  authorized  to  interfere  by  injunc- 
tion, for  it  is  well  settled  that  equity  will  not  interpose  to  restrain 
&  public  nuisance,  on  the  application  of  a  private  individual,  unless 
he  sustain  special  and  material  damage  therefrom  beyond  what  the 
public  at  large  may  sustain. 
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In  the  former  case  it  is  equally  clear  that  the  injury  is  without 
legal  remedy.  It  is  what  the  law  terms  " damnum  absque  injuria" 
Damages  which  are  not  the  direct  consequence  of  an  act,  but  only 
flow  remotely  therefrom,  are  not  the  subject-matter  of  an  action  at 
law  or  of  relief  in  equity.  It  would  be  a  strange  proposition  to 
urge  that  A  should  have  an  action  at  law  for  the  destruction  of  B's 
property,  or  might  enjoin  the  destruction  thereof,  because  the  ex- 
istence of  the  latter  gave  additional  value  to  his  own.  The  adop- 
tion of  such  a  proposition  would  prevent  B  from  disposing  of  his 
own  property,  lest  A  might  be  endamaged  thereby.  Such  is,  in 
truth,  the  condition  of  the  present  case.  The  plaintiff  seeks  to  pre- 
vent an  injury,  not  to  his  own  property  directly,  but  to  that  of 
others  (the  public  landing  and  ferry),  lest,  perchance,  the  injury  to 
the  latter  maybe  the  means  of  damaging,  his  own.  Should  the 
owners  of  the  latter  consent  to  its  destruction,  or  should  the  de- 
fendants become  its  owners,  the  plaintiff  would  be  equally  injured, 
yet  without  remedy.  This  view  of  the  case  disposes  of  the  ques- 
tion of  compensation  raised  by  the  plaintiff  in  his  petition.  The 
damage,  if  any,  which  he  is  likely  to  sustain,  is  not  the  subject  of 
an  action,  and  so  not  of  compensation.  The  compensation  required 
by  the  resolution  of  the  city  council  must  be  intended  to  mean  for 
injuries  such  as  the  law  would  compensate  by  action. 
61]  *But  we  are  not  satisfied  to  rest  our  decision  in  this  case 
upon  the  above  ground  alone.  There  are  otjber  persons  whose 
property  is  in  more  immediate  juxtaposition  with  the  alleged  con- 
templated obstruction  than  that  of  the  plaintiff,  and  therefore  more 
affected  thereby,  who,  we  have  reason  to  believe,  would  still  require 
us  to  decide  upon  the  main  question  intended  to  be  controverted  in 
the  present  case,  and  that  is,  whether  the  alleged  obstruction  is 
likely  to  arise,  and  will  be  of  such  a  character  as  to  require  our  in- 
terposition to  prevent  it.  Here  it  may  be  proper  to  observe  that  a 
preliminary  question  has  been  raised,  and  ably  discussed  at  bar,  as 
to  the  power  of  the  city  council  to  permit  the  use  of  any  of  the 
streets  of  the  city  for  the  purposes  of  a  railroad,  which  we  do  not 
deem  it  necessary  seriously  and  at  large  to  consider.  That  ques- 
tion is  involved  in  the  disposal  of  another,  which  it  becomes  indis- 
pensable to  decide,  and  that  is,  whether  such  an  use,  in  any  given 
.case,  is  incompatible  with  the  public  use  of  the  street,  in  other 
modes  and  for  other  purposes.  If  not,  there  is  clearly  no  invasion 
of  private  right  nor  breach  of  public  trust.  The  uses  of  a  street  in 
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a  city  are  not  necessarily  limited  to  the  passage  and  re-passagc 
over  the  same  of  wagons,  carriages,  or  such  other  modes  of  convey- 
ance as  were  in  existence  at  the  time  of  their  dedication.  Such  a 
limited  construction  of  a  dedication  would  prevent  all  progress  and 
improvement  in  modes  of  transportation.  Towns  are  laid  out,  and 
streets  therein  dedicated,  not  for  the  present  only,  but  for  future 
time ;  and  that  use  of  a  street,  which  in  one  a#e  or  generation 
would  be  highly  appropriate,  might  in  another  become  exceedingly 
burdensome.  Hence  it  is  that  power  is  given  to  the  corporate  au- 
thorities of  all  large  cities  to  regulate  *the  use  of  their  streets  [62 
and  highways  by  the  public.  In  the  case  of  our  own  city,  such 
power  is  given  in  general  terms,  in  section  63  of  the  "  act  to  pro- 
vide for  the  organization  of  cities  and  incorporated  villages." 
(City  charter.)  That  section  provides^that  "  the  city  council  shall 
have  the  care,  supervision,  and  control  of  all  public  highways, 
bridges,  streets,  alleys,  public  squares,  and  commons  within  the 
city,  and  shall  cause  the  same  to  be  kept  open,  and  in  repair,  and 
free  from  nuisances.11  Subject  to  this  latter  clause,  that  the  council 
shall  not  have  power  to  create  or  allow  public  nuisances  therein, 
they  have  full  authority  to  regulate  the  use  of  the  streets  in  such 
manner  as  to  render  them  most  conducive  to  the  public  benefit  ; 
and  of  this  they  must  necessarily  be  the  judges.  But,  aside  from  tho 
general  grant  of  power  thus  bestowed,  special  power  is  given  over 
the  subject  by  section  12  of  the  "  act  to  provide  for  the  creation 
and  regulation  of  incorporated  companies  in  the  State  of  Ohio." 
Swan's  Stat.  602.  That  section  provides,  "if  it  shall  be  necessary 
in  the  location  of  any  part  of  any  railroad  to  occupy  any  road, 
street,  alley,  or  public  way,  or  ground  of  any  kind,  or  any  part 
thereof,  it  shall  be  competent  for  the  municipal,  or  other  corpora- 
tion, or  public  officer,  or  public  authorities  owning  or  having  charge 
thereof,  and  the  railroad  company,  to  agree  upon  the  manner  and 
upon  the  terms  and  conditions  upon  which  the  same  may  be  used 
or  occupied." 

But,  even  in  this  latter  case,  the  power  of  the  city  authorities  to 
make  the  grant  is  not  necessarily  absolute.  It  must  be  taken  that 
tho  legislature  did  not  intend  to  destroy  or  abridge  private  right. 
In  its  exercise,  therefore,  care  must  be  taken  to  respect  the  rights 
of  the  citizen,  *and  not  wantonly  or  unnecessarily  interrupt  [63 
them.  Of  the  necessity  referred  to  in  the  law  for  laying  a  railroad 
through  the  streets  of  a  city,,  the  corporate  authorities  thereof,  in 
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conjunction  with  the  railroad  company,  must  in  the  first  instance 
judge.  That  judgment,  once  exercised,  must  be  respected  by  tbo 
court  as  correct,  unless  it  be  clearly  shown  to  be  founded  in  mis- 
take, fraud,  or  a  wanton  spirit;  of  which,  here,  we  have  no  evi- 
dence whatever. 

This  brings  us  back  to  a  consideration  of  the  question  first  pro- 
posed— whether  the  alleged  occupation  of  Front  street,  as  contem- 
plated by  the  defendants,  under  the  resolution  of  the  city  council, 
will  be  such  an  obstruction  of  the  street  as  to  require  our  interfer- 
ence to  prevent  it ;  in  other  words,  whether  it  will  seriously  affect 
the  plaintiff's  right,  or  injure  his  property,  granting  that  the  latter 
was  situated  at  the  point  of  the  supposed  obstruction. 

Now,  it  is  worthy  of  observation,  that  neither  the  petition  itself, 
nor  the  affidavits  in  its  support,  disclose,  with  any  certainty,  in 
what  way  the  free  use  of  this  street  will  be  materially  obstructed 
by  the  intended  use  thereof  on  the  part  of  the  defendants ;  whether 
from  the  manner  of  laying  down  the  rails,  or  the  running  of  cars 
thereon,  either  with  or  without  locomotives  attached  thereto. 

1.  If  it  be  supposed  to  arise  from  the  manner  of  laying  down 
the  rails,  then  it  does  not  appear  that  either  of  them  has  inquired, 
or  been  in  any  wise  informed  of  the  way  in  which  the  thing  is  in- 
tended to  be  done  ;  whilst,  on  the  other  hand,  we  have  the  positive 
averment  of  a  competent  engineer,  that  it  can  and  will  be  done  in 
such  wise  as  to  leave  a  smooth  and  unbroken  surface  of  street, 
wholly  free  and  open  for  the  passage  of  vehicles  of  every  descrip- 
64]  tion,  and  in  every  way.  Added  to  this,  the  work  is  *  required 
to  be  done  under  the  direction  of  the  city  civil  engineer,  whose  duty 
and  business  it  is  to  see  that  the  public  streets  of  the  city  are  not 
unnecessarily  obstructed,  and,  who,  we  are  constrained  to  presume, 
will  faithfully  discharge  the  obligation  imposed  upon  him  in  this 
behalf. 

Now,  it  can  not  be  denied  that  it  is  practicable  so  to  lay  a  rail- 
track  even  through  a  much  traveled  street  of  a  populous  city,  and 
to  ran  cars  almost  constantly  thereon,  as  to  occasion  little,  if  any, 
interruption  to  the  progress  of  the  accustomed  vehicles  of  travel. 
Indeed  it  is  a  matter  well  known,  that,  at  this  day,  almost  all  of 
the  principal  cities  of  the  Union  have  allowed  railroads  to  be  laid 
into  their  very  midst,  and  upon  their  principal  streets.  In  the 
case  of  Hamilton  v.  The  New  York  and  Harlem  Railroad  Co.,  9 
Paige,  171,  which  was  an  application  for  an  injunction  to  restrain 
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the  defendants  from  extending  their  railroad  through  Broome 
street,  in  the  city  of  New  York,  upon  the  ground  that  it  would  ma- 
terially interfere  with  the  use  of  the  street  for  the  ordinary  pur- 
pose of  passing  with  carriages  and  carts,  it  was  said  by  the  chan- 
cellor, in  denying  the  injunction,  "that  the  construction  of  the 
road  with  the  groove  rail,  laid  upon  a  level  with  the  surface  of  the 
pavement,  would  leave  the  whole  street  perfectly  free  for  the  pass- 
age of  carts  and  carriages  of  every  kind,  for  the  whole  width 
thereof,  except  at  the  moment  when  the  cars  should  be  passing 
upon  the  track  in  the  center  of  the  street ;"  and  that  the  tempo- 
rary obstruction,  if  any,  occasioned  by  the  running  of  the  cars,  was 
not  such  a  nuisance  to  the  owners  of  the  adjacent  property  as  to 
warrant  an  injunction.  Paige,  173.  So,  in  the  very  recent  case 
of  Milham  v.  Sharp,  15  Barb.  193  (decided  April,  1853),  although 
an  injunction  was  granted  upon  other  *  grounds,  it  was  held,  [65 
that  the  laying  down  of  a  railway,  even  upon  Broadway,  the  great 
thoroughfare  of  New  York  city,  would  not  be  necessarily  such  an 
obstruction  of  the  street  as  to  amount  to  a  nuisance.  And  in  con- 
eluding  upon  this  point,  the  court  use  this  marked  language :  "  No 
one  will  seriously  deny,  that  the  track  might  be  used,  or  rather, 
there  is  no  certainty  it  will  not  be  used,  in  such  a  way  as  materi- 
ally to  impair  and  obstruct  the  public  right  of  passage  and  re-pass- 
age through  and  over  the  street;  but  such  a  possibility  would  not 
be  sufficient  to  authorize  the  interference  of  the  court  at  this  time." 
Paige,  208. 

2.  If  the  obstruction  be  supposed  to  consist  in  the  frequent  pass- 
ing and  repassing  of  cars,  either  with  or  without  locomotives  at- 
tached, it  may  be  enough  to  say  that  it  is  not  impossible  so  to  regu- 
late the  time  and  manner  of  running  the  cars  as  not  to  occasion  a 
serious  obstruction,  whether  it  be  in  regard  to  the  length  of  trains, 
or  the  use  of  locomotives.  But  how  can  we  know,  at  this  time, 
that  locomotives  will  be  used ;  or,  if  used,  will  be  a  serious  obstruc- 
tion to  the  street  ?  It  is,  at  most,  but  matter  of  apprehension,  and 
because  such  an  evil  may  possibly  arise,  or  because  the  track,  when 
laid,  may  possibly  be  abused,  it  does  not  lay  the  foundation  for  now 
intercepting  the  progress  of  the  work,  and  preventing  the  laying 
down  of  the  tract.  It  will  be  time  enough  to  grant  relief  when  the 
inconvenience  and  certainty  of  the  evil  shall  require  it.  Equity 
never  interposes  its  extraordinary  powers  upon  a  mere  apprehension 
of  mischief,  however  well  founded.     The  mischief  must  be  certain, 
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and  its  approach  perilous.  It  was  upon  this  principle  that  the 
chancellor  refused  an  injunction  in  the  case  of  the  Hudson  and 
66]  Delaware  Canal  *Co.  v.  New  York  and  Erie  Railroad  Co.,  9 
Paige,  323.  There  it  appeared  that  the  canal  was  located  and  con- 
structed, for  twenty  miles,  on  a  small  bed  dug  out  from  perpen- 
dicular cliffs,  so  as  to  leave  no  room  for  a  road  between  it  and  the 
river  Delaware,  except  an  exceedingly  narrow  space,  so  that  the 
road,  if  made,  must  run  alongside  of  the  canal  the  whole  way,  at  a 
distanco  of  not  more  than  fifteen  feet  from  it.  And  it  was  objected, 
among  other  things,  that  the  use  of  locomotives  would  ruin  the 
canal.  But  it  was  replied  by  the  chancellor  that  it  was  "  no  objec- 
tion to  the  location  of  the  road  upon  the  route  of  the  canal,  that  it 
could  not  be  traversed  by  locomotives  without  frightening  the 
horses  on  the  towing-path,  so  as  to  destroy  the  navigation  of  the 
canal.  After  the  road  is  completed,  if  the  use  of  locomotives  should 
be  found  to  have  that  effect,  an  injunction  might  be  applied  for  to 
restrain  such  use,  and  compel  the  company  to  draw  their  trains* 
over  this  part  of  the  road  by  horse  power."  Paige,  331.  The 
same  point  was  held  in  the  case  of  Milham  v.  Sharp,  before  cited. 

But  even  if  it  should  be  found  from  experience  that  the  frequent 
running  of  cars  through  the  street  should,  in  a  measure,  interrupt 
the  free  passage  of  wagons  and  other  vehicles  of  travel,  as  hereto- 
fore, that  would  not  necessarily  authorize  and  require  the  court  to 
grant  an  injunction.  To  warrant  such  interference,  tho  use  must 
be  unreasonable,  or  to  the  exclusion  of  others.  Every  use  of  a  street 
by  one  person,  to  a  certain  extent,  interferes  with  its  use  by  an- 
other ;  and  in  proportion  as  the  uses  of  a  street  are  multiplied  will 
the  convenience  of  each  individual  bo  restricted.  But  this  does  not 
render  the  multiplication  of  uses  a  nuisance.  On  the  contrary,  the 
67]  public  highway  *is  subserving  its  highest  and  best  use  when 
it  is  accommodating  the  largest  number.  Now,  it  will  hardly  be  de- 
nied that  the  transportation  of  both  persons  and  property  is  more 
readily  accomplished  by  the  use  of  rail  cars  than  by  any  other 
mode.  And  when  that  mode  of  transportation  is  not  exclusive,  the 
public  is  a  great  gainer  thereby.  Indeed,  it  may  safely  be  affirmed 
that,  so  far  from  presenting  additional  obstructions  in  a  public  street 
or  highway,  the  rail  car,  when  "properly  used,  by  its  easier  transit 
and  greater  accommodation  has  a  tendency  to  diminish  tljcm. 

It  is  in  consequence  of  this  great  convenience  to  the  public,  that 
42 


Vol.  L]  GENERAL  TERM.  68 

Sargfent  v.  The  Ohio  and  Mississippi  R.  R.  Go. 

railways  have  been  so  far  favored  by  the  state  as  to  authorize  in  their 
behalf  the  condemnation  of  private  property  as  for  public  use.  They 
are  regarded  in  law  as  benefits,  not  as  evils.  Of  the  numerous  cases 
we  have  examined  on  the  subject  we  have  not  found  one  in  which 
a  railroad  running  into  or  through  a  street  of  a  city  has  been 
held,  per  se,  a  nuisance  or  injury  to  either  public  or  private  right ; 
nor  a  case  where  an  injunction  has  been  granted  to  restrain  the  con- 
struction or  use  of  a  railroad  upon  the  ground  of  nuisance.  Many, 
if  not  most  of  the  cases,  presented  stronger  apparent  reasons  for 
relief  than  that  under  consideration. 

The  Lexington  and  Ohio  Railroad  Company  v.  Applegate,  8  Dana, 
289,  was  an  application  to  restrain  the  running  of  locomotives,  and 
the  further  use  of  the  railway  on  Main  street  in  the  city  of  Louisville. 
The  chief  justice,  in  pronouncing  an  opinion  against  the  injunction, 
said  (p.  302) :  "  It  must  be  an  extreme&nd  anomalous  case,  in  which  an 
improved  mode  of  transportation,  which  not  only  facilitates  passage, 
but  promotes  trade  and  commerce  •through  a  city,  shall  be  [68 
deemed  nevertheless  a  nuisance.  It  should  never  be  so  considered 
unless  it  unreasonably  circumscribes  the  rightful  use  by  others  who 
have  an  equal  claim  to  the  enjoyment  of  it.'1 

Milham  v.  Sharp,  15  Barb.  193,  and  Hamilton  v.  The  New  York 
and  Harlem  Railroad  Co.,  Paige,  177  (already  referred  to),  were 
cases  of  railways  projected  through  leading  streets  of  New  York, 
and  Drake  v.  The  Hudson  River  Railroad  Co.,  7  Barb.  508,  was 
of  the  like  sort. 

The  point  in  this  latter  case  was  seriously  considered  by  all  of  the 
judges,  and  concurrent  opinions  pronounced'  thereon  by  each. 
Chief  Justice  Jones  (Paige,  504)  says :  "  The  actual  existence  of 
railroads  in  other  cities,  and  the  example  of  the  Harlem  Railroad 
in  our  own  city,  which  has  now  been  in  successful  operation  for  sev- 
eral years  under  our  own  eyes,  conclusively  show  that  the  use  of  them 
in  the  streets  of  a  city,  if  properly  guarded  and  regulated,  is  com- 
patible with  the  trusts  of  public  streets,  and  the  simultaneous  use 
of  those  streets  by  other  carriages  and  vehicles,  and  for  all  the  pur- 
poses to  which  public  streets  are  dedicated," 

So  far,  then,  as  any  presumptions  of  law  are  concerned  in  the 
present  case,  they  are  in  favor  of  the  defendants.  The  road  will 
be  presumed  to  be  a  benefit,  unless  it  otherwise  appear  from  the 
special  circumstances  of  the  case.  But  no  such  circumstances  have 
been  disclosed  as  to  warrant  the  belief  that  this  track  will  bo  either 
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bo  laid  or  so  used  as  unnecessarily  to  hinder  the  free  use  of  Front 
or  any  other  street. 

The  chief  ground  urged  in  argument  for  distinguishing  this  from 
some  of  the  cases  cited,  was  that  here  parts  of  Front  street  were 
69]  very  narrow  in  consequence  of  being  *washed  away  by  the 
Ohio  river,  and  so,  it  was  said,  there  will  be  no  room  for  both  cars 
and  wagons  to  pass  safely.  However  it  might  be,  were  the  track 
to  occupy  this  narrow  street  in  its  present  condition,  and  without 
change,  it  is  proper  to  observe  that  by  the  conditions  of  the  reso- 
lution adopted  by  the  city  council  it  is  made  the  duty  of  the  de- 
fendants to  fill  out  this  street  to  its  original  width  of  sixty  feet;  an 
obligation  which  the  defendants  by  their  answer  assure  us  they  in- 
tend immediately  to  perform.  So  that  when  filled  out  as  required 
the  street  will  be  vastly  more  convenient  for  public  use  than  it 
now  is.  A  temporary  occupation  of  that  portion  of  the  street  if 
necessary  for  the  purpose  of  better  enabling  them  to  comply  with 
this  stipulation,  even  though  exclusive  and  though  it  might  work  a 
transient  evil  to  the  plaintiff,  would  not  lay  the  foundation  for  an 
injunction.  This  would  be  such  an  occupation  as  the  city  itself 
would  have  a  right  to  take  for  the  purpose  of  improving  its  high- 
way ;  and  it  may  certainly  confide  the  right  to  others  for  the  same 
object.  But,  in  such  case,  the  work  must  be  done  with  suitable 
dispatch  ;  the  occupation  of  the  street  must  be  reasonable,  and  not 
continued  for  the  mere  object  of  enabling  the  defendants  to  use  the 
street  for  purposes  of  private  gain. 

The  same  remark  applies  to  the  supposed  obstruction  of  the  street 
occasioned  by  taking  up  the  pavement  and  incumbering  the  street 
with  dirt,  etc.,  whilst  laying  down  the  rails.  If  it  be  proper  to  lay 
the  rails  at  all,  any  mere  casual  obstruction  of  the  street  during  the 
work,  if  not  wantonly  made,  would  not  be  the  subject  of  an  action 
at  law,  much  less  of  an  injunction.  Chapman  v.  The  Albany  and 
Schenectady  Railroad  Co.,  10  Barb.  360. 

70]  *The  magnitude  of  the  interests  involved  in  this  inquiry,  and 
the  evil  results  which  might  follow  from  a  wrong  decision'  in  either 
direction,  have  induced  the  court  to  examine  the  case  with  much 
care  and  no  little  anxiety.  On  the  whole,  we  are  satisfied  that  the 
point  of  safety  lies  clearly  in  denying  the  application.  We  the 
more  readily  adopt  this  conclusion  because  the  subject  is  not  yet 
beyond  the  control  of  the  proper  city  authorities.  The  widening 
out  of  the  street,  the  laying  down  of  the  raiU,  and  the  running  of 
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cars  thereon,  are  still  within  their  proper  supervision.  We  have 
no  right  at  this  time  to  suppose  that  either  will  be  done  or  attempted 
by  the  defendants  in  a  wrongful  manner.  We  have  still  less  right 
to  suppose  that,  should  the  same  be  wrongfully  done,  or  attempted, 
the  proper  city  authorities  will  not  interpose  to  prevent  or  to  check 
the  evil.  Should  our  just  expectations  be  disappointed  in  this  re- 
gard, the  time  will  have  arrived  when  action  on  our  part  becomes 
necessary,  and  the  appropriate  remedy  will  be  applied. 
At  present  the  injunction  is  denied. 


In  Special  Term — June,  1854.    Gholson,  J.,  presiding. 

Administratrix  op  B.  G.  Easton  v.  Ellis  &  Morton. 

A  power  is  absolutely  revoked  by  the  death  of  the  principal,  unless  it  be 
coupled  with  an  "  interest "  in  the  thing  itself. 

The  liability  of  a  principal  for  the  acts  of  his  agent,  after  the  agency  ceases,  is 
confined  to  those  cases  where  he  is  bound  to  give  notice  and  neglects  to 
do  so. 

Partners  are  liable  for  the  acts  of  each  other  after  dissolution,  if  in  the  same 
business,  and  no  notice  be  given. 

Otherwise,  as  to  the  acts  of  a  clerk  after  discharge.  * 

Death  of  one  partner  operates  as  an  immediate  and  absolute  dissolution  and 
termination  of  the  agency  at  common  law,  whether  known  or  not. 

And  this  operates  from  the  time  of  the  death  upon  the  parties  as  well  as  third 
persons. 

[2  A.  L.  B.  631 ;  Vide,  8  Ohio  St.  520 ;  18  lb.  674.] 

•Assumpsit  to  recover  the  amount  of  three  checks  drawn  [71 
on  defendants  by  E.  Easton,  and  paid  by  them  after  decease  of  B. 
G.  Easton,  etc.  The  facts  are  sufficiently  set  forth  in  the  opinion 
of  the  court. 

Bonte  dh  Henry,  for  plaintiffs. 

Worthington  <fc  Matthews,  for  defendants. 

Gholson,  J.  This  is  an  action  of  assumpsit  brought  by  the  ad- 
ministratrix of  Brewster  G.  Easton,  deceased,  against  Ellis  &  Mor- 
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ton,  to  recover  the  amount  of  three  checks,  drawn  in  the  name  of 
B-  G.  Easton,  after  his  death,  by  E.  Easton.  It  is  conceded  that  if 
there  was  no  authority  to  draw  the  checks,  the  plaintiff  is  entitled 
to  recover.  The  question,  whether  there  was  such  authority,  and 
whether  it  continued  after  the  decease  of  B.  G.  Ea6ton,  is  the  mat- 
ter of  controversy  which  has  been  submitted  to  be  tried  by  the 
court. 

The  first  proposition  depends  on  the  genuineness  of  the  paper 
offered  in  evidence,  in  these  words : 

"  Cincinnati,  June  5,  1849. 

"  Messrs.  Ellis  &  Morton  will  be  authorized  to  pay  any  checks 
signed  by  E.  Easton  for  me  in  my  absence,  and  he  will  be  fully  au- 
thorized to  attend  to  all  my  business  transactions  with  you. 

"  (Signed,)  B.  G.  Easton." 

Upon  consideration  of  the  facts  and  circumstances  developed  in 
this  case,  and  notwithstanding  the  opinion  or  belief  to  the  contrary 
of  two  witnesses  acquainted  with  the  handwriting  of  B.  G.  Easton, 
I  find  that  he  did  execute  the  paper  which  has  been  read,  and  had 
before  his  death  authorized  his  brother,  E.  Easton,  to  sign  for  him 
72]  checks  on  the  defendants.  The  grounds  upon  which  this*con- 
clusion  has  been  reached  need  not  be  stated.  To  decide  upon  issues 
of  fact  of  this  description  is  a  disagreeable  duty,  which  should  not 
be  increased  by  attempting  to  give  reasons  for  the  conviction  pro- 
duced by  evidence  on  the  mind,  reasons  which,  in  case  of  the  trial 
of  issues  of  fact  by  oral  testimony,  though  strongly  felt  by  those 
who  hear  the  testimony,  it  is  difficult  to  communicate  in  language, 
and,  if  communicated,  would  frequently  be  unsatisfactory  in  the 
minds  of  others. 

Having  arrived  at  the  conclusion  that  E.  Easton  had  the  requi- 
site authority  in  the  lifetime  of  B.  G.  Easton,  the  next  inquiry  is, 
whether  it  continued  after  his  decease. 

I  do  not  understand  the  general  rule  of  the  common  law,  that  the 
authority  of  the  agent  ceases  at  the  death  of  the  principal,  to  be 
disputed.  The  rule,  and  the  reason  for  it,  have  been  distinctly 
recognized  in  Ohio. 

"  Where  delegated  authority  is  exercised,  it  must  be  exercised  in 
the  name  of  the  principal.  Where  one  acts  as  the  attorney  of  an- 
other, the  act  should  purport  to  be  the  act  of  the  constituent. 

"  As  the  act  of  the  agent  acquires  validity  because  it  is  the  act  of 
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the  constituent,  bis  power  ceases  when  the  capacity  of  the  principal 
ends."     Lessee  of  Anderson  v.  Brown,  9  Ohio,  151. 

u  It  can  not  be  doubted  that,  as  a  general  rule,  the  authority  of 
the  attorney  ceases  upon  the  death  of  the  principal.  If,  then,  after 
the  death  of  the  principal,  the  attorney  makes  an  entry,  it  is  done 
without  authority,  and  of  course  void."  Lessee  of  Wallace  v. 
Saunders,  7  Ohio  (1  pt.),  173,  and  so  also  20  Ohio,  185 ;  Wright, 
594. 

Under  this  rule  of  law,  then,  the  authority  of  E.  Easton  to  act 
for  B.  G.  Easton  after  his  death  can  not  be  maintained,  *un-  [73 
less  this  case  be  embraced,  as  claimed  by  the  defendants,  under 
some  recognized  exception  to  the  general  rule.  At  the  time  the 
defendants  paid  the  checks  they  had  no  knowledge  of  the  death  of 
B.  G.  Easton.  It  would  appear  to  be  fair  that  when  one  is  invested 
with  the  authority  of  an  agent  to  deal  with  a  third  person,  such 
authority  should  be  deemed  to  continue  so  long  as  the  party  who 
nets  or  trusts  on  the  faith  of  it  remains  uninformed  of  $  change. 
And  we  know  that  this  rule  is  applied  in  some  cases  of  agencies, 
actual  or  implied,  with  much  stringency. 

It  is  upon  this  principle  that  the  case  of  Cassidy  v.  McEenzie,  4 
Watts  &  Serg.  282,  appears  to  have  been  decided.  That  case  has 
been  much  pressed  on  my  consideration  in  the  argument,  and 
strongly  sustains  the  ground  taken  for  the  defendants,  that  the 
general  rule  as  to  the  effect  of  the  death  of  the  principal,  on  the 
authority  of  the  agent,  does  not  apply  in  such  a  case  as  the  present. 

I  find  the  law  on  this  subject  thus  stated  (2  Kent's  Com.  644)  : 
"  In  cape  of  a  lawful  revocation  of  the  power  by  the  act  *f  the 
principal,  it  is  requisite  that  notice  be  given  to  the  attorney  ;  and 
all  acts  bona  fide  done  by  him  under  the  power,  prior  to  the  notice 
of  the  revocation,  are  binding  upon  the  principal.  This  rule  is 
necessary  to  prevent  imposition,  and  for  the  safety  of  the  party 
dealing  with  the  agent,  and  it  was  equally  a  rule  in  the  civil  law. 
Even  if  the  notice  had  reached  the  agent,  and  he  concealed  the 
knowledge  of  the  revocation  from  the  public,  and  the  circumstances 
attending  the  revocation  were  such  that  the  public  had  no  just 
ground  to  presume  a  revocation,  his  acts  done  under  his  former 
power  would  still  be  binding  upon  his  principal." 

On  a  subsequent  page  (C46)  in  the  same  volume,  he  *says :  [74 
"By  the  civil  law,  and  the  law  of  those  countries  which  have 
adopted  the  civil  law,  the  acts  of  an  agent  done  bona  fide  after  the 
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death  of  the  principal,  and  before  notice  of  his  death,  are  valid 
and  binding  on  his  representatives.  But  this  equitable  principle 
does  not  prevail  in  the  English  law,  and  the  death  of  the  principal 
is  an  instantaneous  and  absolute  revocation  of  the  authority  of  the 
agent,  unless  the  power  be  conferred  with  an  interest." 

These  remarks  the  judge  delivering  the  opinion  in  Cassidy  v. 
McKenzie  refers  to  as  the  doubts  expressed  by  Chancellor  Kent,  and 
says  that  he  can  not  believe,  notwithstanding  those  doubts,  that  the 
common  law  is  so  unreasonable. 

If  the  law  be  as  stated  by  Kent,  it  is  not  for  me  to  say  whether 
it  be  reasonable  or  unreasonable.  Kent  himself  considers  the  rule 
of  the  civil  law  to  be  more  equitable.  This  may  be  so ;  but  that 
does  not  make  it  our  law.  It  is  my  simple  duty  to  find  out,  if  I 
can,  and  declare  what  is  the  law  of  Ohio  on  the  subject. 

The  rule,  first  quoted  from  Kent,  requiring  a  notice  of  the  revo- 
cation of  a  power  to  be  given  by  the  principal  to  the  agent  or  at- 
torney, has  no  application  to  such  cases  as  the  present.  The  re- 
sponsibility on  the  principal,  which  is  imposed  by  that  rule,  is  the 
result  of  his  neglect  of  the  duty  which  it  imposes  of  giving  notice. 
And  it  will  be  found,  generally,  where  the  liability  of  a  principal, 
in  respect  of  the  acts  of  an  agent,  continues  after  the  relation  has 
been  determined,  that  it  is  confined  to  those  cases  where  there  is  a 
duty  of  giving  notice  imposed  by  law  or  the  circumstances,  and 
there  is  a  default  in  so  doing.  Thus,  two  men  unite  in  a  partner- 
ship, which  constitutes  a  mutual  agency.  On  its  dissolution,  if  no 
notice  be  given,  each  will  still  continue  liable  for  any  acts  of  the 
75]  other  in  respect  of  *the  same  business.  But  that  same  partner- 
ship may  employ  a  clerk  to  transact  their  general  business,  and  thus 
give  him  credit  to  buy  goods,  or  even  borrow  money  on  their  ac- 
count ;  may  discharge  him  from  their  employ ;  and,  without  any 
notice  to  those  with  whom  they  have  been  dealing,  their  respon- 
sibility for  his  acts  ceases  from  the  moment  of  his  discharge. 

There  is  a  mutual  agency  created  by  a  contract  of  partnership, 
and  the  rule  that  the  death  of  one  partner  operates  as  an  immediate 
dissolution  and  termination  of  the  agency,  from  the  moment  of 
death,  whether  known  or  not,  is  laid  down  by  very  high  authority, 
and  seems  to  be  opposed  to  the  decision  in  4  Watts  &  Sergeant,  and 
to  sustain  the  distinction  between  the  civil  and  common  law,  as 
stated  by  Kent. 

In  Story  on  Partnership,  sec.  319,  it  is  said :  "And  here  the  ques- 
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tion  may  arise  as  to  the  time  from  which  the  dissolution,  by  the 
death  of  any  partner,  takes  effect — whether  it  be  from  the  occur- 
rence of  that  event,  or  from  the  period  the  other  partners  have  no- 
tice thereof?  At  the  common  law,  tho  doctrine  seems  clearly  es- 
tablished that  it  takes  effect  in  respect,  as  well  to  the  other  part- 
ners as  to  third  persons,  from  the  time  of  death,  without  any  con- 
sideration, whether  they  have  notice  thereof  or  not.  The  Roman 
law,  on  the  other  hand,  pursued  a  different  course,  and,  as  between 
the  partners  themselves,  adopted  the  same  rule  which  it  applied  to 
the  cases  of  agency  or  mandate ;  that  is,  the  partnership  is  not 
dissolved  by  the  death  of  any  partner,  until  the  other  partners 
have  due  notice  thereof/' 

I  do  not  find  that  the  decision  in  4  Watts  &  Serg.  has  been  sanc- 
tioned by  other  authorities,  and  do  find  respectable  ones  to  the 
contrary,  and  some  of  them  very  directly  *in  point.  2  [76 
Humph.  350 ;  10  N.  Hamp.  156 ;  2  Green  If.  18.  In  some  of  the 
states,  the  rule  of  the  civil  law  has  been  adopted  by  legislation, 
and  this  itself  is  good  authority  to  show  that  the  common  law  was 
different.  The  reasons  for  the  general  rule  that  the  authority 
given  by  any  man  ceases  at  his  death,  as  found  in  Hunt  v.  Eous- 
manier,  8  Wh.  174,  and  in  the  cases  cited  from  our  own  reports, 
clearly  show,  to  my  mind,  that  the  question  of  notice  or  knowledge 
can  not  affect  its  operations.  There  is,  however,  one  exception  dis- 
tinctly recognized  in  this  country,  and,  by  the  very  language  used 
in  the  authorities,  any  other  is  excluded.  It  is  thus  stated  in  8 
Wheaton,  203:  "  The  general  rule  that  a  power  ceases  with  the  life 
of  the  person  giving  it  admits  of  one  exception.  If  a  power  be 
coupled  with  an  interest,  it  survives  the  person  giving  it,  and  may 
be  executed  after  his  death."  And  the  only  inquiry  which  remains 
is  whether  the  power  in  this  case  was  coupled  with  an  interest,  in 
the  sense  in  which  those  words  are  used.  The  meaning  of  those 
words  is  explained  in  several  cases.  "  The  interest  which  can  pro- 
tect a  power,  after  the  death  of  a  person  who  creates  it,  must  be  an 
interest  in  the  thing  itself,"  not  "an  interest  in  that  which  is  to  be 
produced  by  the  exercise  of  the  power."  8  "Wheat.  It  "  must  be 
an  interest  in  the  thing  itself  which  is  the  subject  of  the  power, 
and  not  in  the  proceeds  or  avails  of  such  thing."    7  Barbour,  S.  C. 

In  the  present  case,  the  money  on  deposit  with  Ellis  &  Morton, 
unquestionably,  at  the  time  the  authority  was  given,  the  individual 
property  of  B.  G.  Easton*,  must  be  considered  the  thing  which  was 
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the  subject  of  the  power.  It  is  clear  to  my  mind  that  no  interest 
in  that  money  passed  to  E.  Easton.  It  may  be  that,  by  the  exer- 
77]  cise  of  the  power,  *he  would  have  derived  a  benefit  under  the 
business  arrangements  existing  between  him  and  B.  G.  Easton. 
The  exercise  of  >the  power  might  have  brought  the  money  of  B.  G-. 
Easton  as  capital  into  a  business,  in  the  profits  of  which,  under  the 
articles  of  agreement  shown  in  evidence,  E.  Easton  was  entitled  to 
share ;  but  there  was  nothing  in  the  transaction  to  transfer  to  E. 
Easton  an  jn teres t  in  the  money.  He  could  only  act,  in  reference 
to  i^  as  the  agent  of  B.  G.  Easton. 

It  is  therefore  my  conclusion  that  this  case  has  not  been  brought 
within  the  only  exception  I  feel  authorized  to  admit  to  the  genoral 
rule  that  the  authority  of  the  agent  ceases  at  the  death  of  the  prin- 
cipal. I  believe  that  the  defendants  in  this  case  had  no  knowledge 
of  the  death  of  the  principal,  and  acted  with  entire  good  faith. 
The  general  rule  of  law  to  be  applied  in  this  case  may,  therefore, 
operate  hardly,  as  other  general  rules  not  unfrequently  do ;  but 
courts  are  not  authorized  to  engraft  exceptions  to  meet  the  hard- 
ships of  particular  cases. 

I  must  find  the  issue  in  this  case  for  the  plaintiff. 


In  Special  Term — December,  1854. 
Gholson,  J.,  presiding. 

Nicholas  Lennig  &  Co.  v.  Burgoyne  &  Knowlton. 

Under  section  77,  clause  2  of  the  code,  judgment  may  be  taken  against  one  of 
several  defendants  served,  and  the  plaintiff  may  proceed  in  the  same  action 
against  those  defendants  not  served,  by  another  summons. 

But  this  right  is  subject  to  the  control  and  discretion  of  the  court,  under  section 
371  of  the  code. 

The  court  will  exercise  this  control  over  the  plaintiff's  proceedings  in  this  mode, 
when  it  would  inconvenience  the  administration  of  justice,  or  prejudice 
the  other  party.  They  will  not  refuse  to  allow  him  to  proceed,  where  it 
will  expedite  and  assist  him  in  obtaining  justice;  save  him  from  unneces- 
sary ccsts ;  and  in  no  respect  infringe  on  the  just  rights  of  others. 

[1  Handy,  82 ;  Seney,  102,  472.] 
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•This  action  was  commenced  against  Burgoyne  as  maker,  [78 
and  Knowlton  as  indorser  of  a  note.  The  summons  was  served  on 
Burgoyne,  and  there  was  a  return  of  "  not  found  "  as  to  Knowlton. 
Judgment  by  default  was  taken  against  Burgoyne  for  the  amount 
of  the  note,  at  a  former  term  of  the  court.  No  disposition  of  the 
case  was  made  as  to  Knowlton. 

Afterward,  another  summons  was  issued  in  the  case,  and  re- 
turned served  on  Knowlton,  who  moved  to  dismiss  the  proceed- 
ings. • 

It  was  claimed,  in  support  of  the  motion,  that  after  the  judg- 
ment against  Burgoyne  there  could  bo  no  further  proceedings  in 
the  same  action  against  Knowlton,  and  that,  therefore,  the  second 
summons  had  been  irregularly*  issued.  That  the  proper  remedy 
would  be  the  commencement  of  a  new  action  on  the  note,  against 
Knowlton  alone. 

Gholson,  J.  It  is  provided  in  section  77  of  the  code :  "  Where 
the  action  is  against  two  or  more  defendants,  and  one  or  more  shall 
have  been  served,  but  not  all  of  them,  the  plaintiff  may  proceed  as 
follows : 

'*1.  If  the  action  be  against  defendants  jointly  indebted  upon 
contract,  he  may  proceed  against  the  defendants  served,  unless  the 
court  otherwise  direct. 

"2.  If  the  action  be  against  defendants  severally  liable,  he  may, 
without  prejudice  to  his  rights  against  those  not  served,  proceed 
against  the  defendants  served,  in  the  same  manner  as  if  they  were 
the  only  defendants." 

As  to  the  first  class  of  cases,  it  is  provided  in  section  415 :  "  Where 
a  judgment  is  recovered  against  one  or  more  persons  jointly  in- 
debted upon  contract,  those  who  *were  not  originally  sum-  [79 
moned  may  be  made  parties  to  the  judgment  by  action." 

What  may  be  the  proper  construction  of  this  last  section,  it  is 
unnecessary  to  decide,  as  it  only  applies  to  the  present  case  in  this 
respect,  that  provision  for  another  action  is  made  in  cases  of  a  joint 
indebtedness  upon  contract,  and  there  is  no  such  provision  as  to 
the  class  of  cases  of  which  this  is  one. 

It  may  be  also  observed,  that  the  object  of  the  new  action  is  to 
make  the  person  not  summoned  party  to  the  judgment ;  a  several 
judgment  not  being  deemed  proper  on  a  joint  contract.  In  such 
a  case  as  the  present  this  could  not  be  necessary. 
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Id  the  seoond  class  of  cases,  the  plaintiff  may  proceed  against 
the  defendant  served  as  if  he  were  the  only  defendant  j  he  may  of 
course  take  a  separate  judgment  against  him  for  his  demand ;  and 
this  he  may  do,  without  prejudice  to  his  rights,  against  those  not 
served.  But  this  he  could  not  do,  it  seems  to  me,  at  least  in  some 
cases,  without  prejudice  to  his  rights,  if  he  were  compelled  to  aban- 
don his  action  against  the  defendants  who  had  not  been  served. 
For  instance,  under  section  20,  an  attempt  to  commence  an  action, 
by  an  endeavor  to  procure  a  service,  shall  be  equivalent  to  the 
commencement  thereof,  if  followed  by  service  within  sixty  days, 
so  as  to  save  the  bar  by  limitation  of  time.  An  inability  to  pro- 
ceed in  the  same  action  against  defendants  not  served  might  involve 
a  loss  of  this  privilege.  In  all  cases  the  plaintiff  might  be  preju- 
diced in  respect  to  the  additional  costs  which  the  bringing  a  new  ac- 
tion would  involve. 

It  is  difficult  to  conceive  a  reason  for  introducing  the  words 
80]  "without  prejudice  to  his  rights  against  those  not  *served," 
that  would  not  embrace  a  right  to  continue  the  pending  action. 
And,  under  the  language  of  the  section,  that  right,  if  of  any  ad- 
vantage to  the  plaintiff,  must  be  deemed  to  have  been  saved,  at  least 
in  cases  where  it  would  be  proper  and  just  that  it  should  be  exer- 
cised. 

A  recent  case  in  New  York  (Bobinson  v.  Frost,  14  Barb.  536) 
might  be  supposed  to  conflict  with  this  view.  But  in  fact  it  does 
not ;  for  the  important  words  in  our  statute,  on  which  I  have  been 
commenting,  are  not  found  in  the  New  York  code.  They  were 
added  to  the  analogous  section  of  the  New  York  code  (sec.  136)  by 
our  commissioners,  and  obviously  authorize  a  different  construction 
in  reference  to  the  present  matter. 

There  is,  moreover,  another  section  of  our  code,  which  has  an 
important  bearing  on  this  question,  and,  indeed,  it  is  the  one  which, 
in  my  judgment,  should  properly  control  the  practice  on  the  subject. 
Section  371  provides  that  "  in  an  action  against  several  defendants 
the  court  may,  in  its  discretion,  render  judgment  against  one  or 
more  of  them,  leaving  the  action  to  proceed  against  the  others, 
whenever  a  several  judgment  may  be  proper." 

It  is  true,  this  section  introduces  what  would  be  considered  an 
anomaly  in  common-law  practice — several  final  judgments  against 
different  parties  at  different  times  in  the  same  action.  But  one  ac- 
tion against  the  drawers  and  indorsers  of  bills  of  exchange  and 

.      62 


Vol.  I.]  SPECIAL  TEEM.  81,  82 

Lennig  &  Co.  v.  Burgoyne  &  Knowlton. 

promissory  notes  was  also  an  anomaly ;  and  in  the  former  statute 
authorizing  such  an  action,  if  I  am  not  mistaken,  the  same  idea  of 
separate  judgments  against  different  defendants  will  be  found. 

In  this  class  of  cases,  it  appears  to  me  a  very  proper  and  con- 
venient practice  to  allow  a  judgment  for  or  against  *the  par-  [81 
ties  severally  liable  whenever  the  case  is  as  to  any  of  them  ready 
for  disposition.  And  the  same  rule  would  properly  apply  where 
the  contract,  duty,  or  obligation  on  which  the  action  may  be  founded 
is  as  respects  the  several  defendants  separate  or  distinct  in  its  char- 
acter, though  the  law  may  have  authorized,  from  the  nature  of  the  sub- 
ject-matter or  otherwise,  one  action  to  be  brought.  At  the  same  time, 
there  are  cases  in  which  the  court,  in  the  exercise  of  a  proper  dis- 
cretion, might  well  refuse  to  allow  a  separate  trial  and  judgment  as 
to  some  of  the  defendants,  leaving  the  action  to  proceed  against  the 
others,  though  all  might  be  severally  liable.  It  would  be  an  ex- 
ceedingly inconvenient  practice,  for  instance,  in  actions  against  de- 
fendants jointly  implicated  in  trespasses  to  persons  or  proporty ;  and 
in  such  cases,  as  the  liability  of  all  the  defendants  would  generally 
depend  on  the  same  questions  of  law  and  fact,  it  might  unnec- 
essarily and  improperly  prejudice  those  who  had  not  been  brought 
before  the  court  by  a  seryice  of  process.  Construing  the  differ- 
ent sections  of  the  code  together,  I  think  the  court  would  have 
an  undoubted  right,  in  its  discretion,  to  allow  such  judgments  to 
be  taken  in  the  one  class  of  cases  and  to  refuse  it  in  the  other. 

• 

There  may  not  be  an  entire  harmony  between  what  appears  to 
be  a  right  reserved  under  section  77,  and  a  right  subject  to  the 
control  and  discretion  of  the  court  under  section  371  ;  and  this 
want  of  harmony  might  probably  be  traced  to  the  origin  of  the 
two  sections ;  but  it  is  not  necessary,  and  there  is  no  difficulty 
which  can  not  be  overcome  by  the  ordinary  rules  of  construction 
applicable  in  such  a  case.  The  right  of  a  plaintiff,  having  taken 
judgment  against  one  defendant,  to  proceed  against  another 
*not  served  in  the  same  action,  depends  on  the  rules  estab-  [82 
lished  in  such  a  case.  He  is  in  no  just  sense  prejudiced  in  any 
right  by  not  being  allowed  so  to  proceed,  when  it  would  be  in- 
convenient in  the  proper  administration  of  justice,  or  injurious  to 
the  other  party.  He  would  be  prejudiced  if  the  court,  having  a 
discretion  to  allow  him  to  proceed,  should  refuse  so  to  do,  where 
it  would  expedite  and  assist  him  in  obtaining  justice,  save  him 
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from  unnecessary  costs,  and  in  no  respect  infringe  on  the  just  rights 
of  others. 

In  conformity  with  these  views  the  motion  to  dismiss  the  pro- 
ceedings will  be  overruled. 

A.  &  Ghoynne,  in  support  of  motion. 

R.  D.  db  J.  JET.  Handy,  contra. 


In  Special  Term — Spencer,  J.,  presiding. 

Mabtin  Lewis  &  Co.  v.  Gabriel  Simons. 

A  mere  moral  obligation,  where  there  has  existed  no  prior  legal  one,  unless 
where  a  legal  obligation  would  have  existed  but  for  the  interposition  of 
some  positive  rule  of  law,  is  not  a  sufficient  consideration  for  an  express 
promise. 

An  obligation  of  honor  can  not  be  enforced,  nor  does  it  form  a  good  considera- 
tion for  a  promise. 

In  those  cases  where  in  foro  conscientuB,  and  in  foro  legis,  the  party  would  have 
been  bound  to  do  the  thing  promised,  had  he  not  been  released,  or  rendered 
unable  to  contract  by  some  positive  law,  a  moral  obligation  will  be  a  good 
consideration  for  an  express  promise ;  ex.  gra.,  adults  promise  to  pay  a  debt 
contracted  during  infancy. 

A  debt  voluntarily  discharged  by  the  act  of  the  party  to  whom  it  is  due,  for  a 
valuable  consideration,  is  wholly  gone,  and  leaves  no  obligation  to  pay, 
either  legal  or  moral. 

Nor  is  it  necessary  that  the  consideration  received  be  equal  to  the  debt  dis- 
charged. 

Jones  &  Ware,  for  plaintiffe. 
Stallo  &  Leake,  for  defendant. 

83]    *Demurrer  to  petition. 

The  facts  set  forth  in  the  petition  are,  that  in  September,  1851, 
the  defendant  being  indebted  to  the  plaintiffs  on  three  promissory 
notes,  and  a  book  account  for  goods  sold,  amounting  in  all  to 
$2,444.89,  before  the  maturity  of  one  of  the  notes,  for  $783.42,  being 
in  insolvent  circumstances,  proposed  to  pay  the  plaintiffs  fifty  per 
cent,  of  the  debt,  in  full  of  the  entire  demand — which  proposition 
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was  accepted;  the  money  paid;  a  receipt  given  by  the  plaintiffs 
acknowledging  full  payment  of  the  notes,  and  the  notes  given  up. 
In  January  last  the  plain tiffe  met  the  defendant  in  Baltimore,  and 
having  heard  that  he  had  settled  with  the  other  creditors,  and  was 
again  doing  business  on  his  own  account,  called  upon  him  for  the 
amount  unpaid  of  said  debt,  and  thereupon  the  defendant  agreed 
to  pay  the  balance  in  the  ensuing  spring,  which  he  failed  to  do ; 
and  to  recover  which,  with  interest,  this  suit  was  brought.  The 
question  presented  by  the  demurrer  was,  whether  the  foregoing 
iacte  constituted  a  good  cause  of  action. 

Spencer,  J.  There  is  no  doubt,  that  the  promise  of  the  defend- 
ant is  without  consideration,  and  therefore  void,  unless  the  fact  of 
the  preceding  indebtedness,  from  which  he  was  discharged  by  the 
act  of  the  plaintiffs,  can  be  set  up  as  still  subsisting  in  foro  consci- 
entice,  and  thereby  constitute  a  valid  foundation  for  the  new  prom- 
ises. 

The  question  thus  presented  is  one  which  has  been  much  consid- 
ered and  variously  decided.  All  the  earlier  cases  hold,  in  general 
terms,  that  a  moral  obligation  is  a  sufficient  consideration  for  an 
express  promise.  And  Chief  Justice  Mansfield,  in  Merrill  v.  Gibbs, 
3  Farm.  311,  wont  *  so  far  as  to  say  that  "an  obligation  in  [84 
honor  "  will  suffice  for  such  a  promise.  But  this  doctrine,  in  modern 
cases,  has  undergone  much  modification,  and  is  to  be  taken  with 
many  exceptions.  Indeed,  the  current  of  authority  now  is,  that  a 
mere  moral  obligation,  where  there  has  existed  no  prior  legal  one, 
unless,  where  a  legal  obligation  would  have  existed  but  for  the  in- 
terposition of  some  positive  rule  of  law,  is  not  a  sufficient  consid- 
eration for  an  express  promise.  Chitty  on  Con.  46-50.  A  mere  ob- 
ligation of  honor  can  not  be  enforced,  nor  does  it  lay  the  foundation 
for  a  new  promise.  A  voluntary  note  is  an  obligation  of  this  sort ; 
but  it  can  not  be  enforced  though  the  maker  should  afterward, 
time  and  again,  promise  to  pay  it.  So,  if  one  make  a  voluntary 
gift  to  another,  an  express  promise  by  the  latter  to  pay  the  value 
of  it,  is  not  binding.  11  Ad.  &  El.  438 ;  Eastwood  v.  Kenyon.  In 
what  cases  then  will  a  moral  obligation,  as  it  is  called,  lay  the  foun- 
dation for  an  express  promise  ?  I  answer,  in  those  cases  where  in 
the  forum  of  conscience  and  in  the  forum  of  law,  the  party  would 
have  been  bound  to  do  the  thing  promised,  had  he  not  been  re- 
leased, or  rendered  unable  to  contract  by  mere  positive  law.    Of 
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this  character  are  promises  by  an  adult  to  pay  a  debt  contracted 
during  infancy — by  a  bankrupt  to  pay  a  debt  discharged  by  bank- 
ruptcy— by  an  indorser  to  pay  a  note  from  which  he  was  dis- 
charged for  want  of  notice— by  a  person  to  pay  the  sum  due  upon 
a  note  void  for  usury— or  to  pay  a  debt  barred  by  the  statute  of 
limitations.  In  all  these  cases,  and  others  of  a  like  sort,  the  party 
would  have  been  bound  in  conscience,  and  by  the  principles  of 
sound  morality,  to  pay  the  debt,  irrespective  of  the  new  promise. 
Indeed,  so  far  as  the  new  promise  is  concerned,  though  it  gives 
is5]  *legal  vitality  to  the  moral  obligation,  it  confers  no  additional 
sacred n ess  upon  it.  But  a  debt  which  is  voluntarily  discharged  by 
the  act  of  the  party  to  whom  it  is  due,  for  a  valuable  consideration, 
is  wholly  gone,  and  leaves  no  obligation  to  pay  on  the  part  of  the 
other,  either  legal  or  moral.  It  is  not  necessary  that  the  consider- 
ation received  should  have  been  equal  in  value  to  the  debt  dis- 
charged ;  certainly  not  in  a  legal  point  of  view,  nor,  as  it  seems  to 
me„in  morals.  The  question  to  be  decided  in  such  cases  is,  what 
did  the  parties  intend  ?  If  the  intention  was  to  put  an  end  to  the 
debt,  then  all  obligation  ceased,  and  the  thing  became  as  if  no  ob- 
ligation had  ever  existed.  .  It  is  difficult  to  perceive  how  any  obli- 
gation could  exist  to  discharge  that  which  has  already  been  dis- 
charged by  the  party  to  whom  it  was  due.  To  hold  otherwise, 
would  prevent  a  creditor  from  forgiving  his  debtor,  either  in  whole 
or  in  part,  if  he  were  ever  so  well  inclined  to  do  so ;  and  would 
thus  virtually  deprive  him  of  the  right  to  control  his  own  property. 
As  already  stated,  it  has  been  held  that  a  gift,  voluntarily  made, 
will  not  sustain  an  express  promise  to  pay  its  value.  11  Ad.  &  El. 
supra.  Upon  the  same  principle,  it  seems  equally  clear,  that  a  debt 
voluntarily  and  fully  discharged,  will  not  be  revived  by  a  new 
promise. 

So  far  an  any  American  cases  have  been  found  on  the  subject, 
their  weight  is  decidedly  in  favor  of  the  position  thus  taken.  The 
only  case  which  has  been  cited  to  the  contrary,  is  that  of  Willing 
v.  Peters,  12  Serg.  &  R.  182,  where  the  case  is  assimilated  to  a  dis- 
charge in  bankruptcy ;  and  it  is  said  that  there  is  no  distinction 
between  a  discharge  by  operation  of  law,  and  one  by  the  act  of  the 
86]  party.  The  authority  of  this  case,  as  remarked  by  *Judge 
Cowan,  in  Stafford  v.  Bacon,  1  Hill,  533,  is  very  much  weakened, 
if  not  entirely  overturned  by  that  of  Snevilly  v.  Beed,  9  Watts, 
396,  decided  by  the  same  court.  In  the  latter  case,  the  defendant 
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having  been  arrested  on  a  ca.  sa.  and  voluntarily  discharged  there- 
from by  the  plaintiff,  made  a  new  promise  to  pay  the  debt,  and  it 
was  held  he  was  not  bound.  The  debt  was  discharged  by  the  arrest 
and  release.  It  was  not  paid,  though  satisfied  in  law.  Yet  not 
more  satisfied,  than  if  it  had  been  wholly  released  by  any  other 
act  of  the  party.  The  chief  justice,  in  delivering  the  opinion  of 
the  court,  without  directly  impeaching  the  validity  of  the  decision 
in  Willing  t;.  Peters,  says  it  went  a  very  great  way. 

But  the  cases  of  Warren  v.  Whitney,  24  Maine,  562,  and  Stafford 
v.  Bacon,  1  Hill,  533,  are  directly  in  point  to  the  question  we  have 
been  considering.  In  both  of  which  it  was  held,  that  a  debtor  vol- 
untarily discharged  by  his  creditor  on  payment  of  part  of  the  debt 
due,  was  not  liable  on  a  new  promise,  without  further  considera- 
tion, to  pay  the  residue. 

These  decisions  seem  to  us  well  founded  in  principle ;  and  in  ac- 
cordance therewith,  the  demurrer  will  be  sustained. 

Judgment  for  the  defendant 


In  Special  Term — November,  1854. 
Stobeb,  J.,  presiding. 

Sellew  v.  Ohbisfield  &  Peale. — Smead  et  al.  v.  Same. 

The  court  must  infer  from  each  fact  proved,  its  legitimate  consequence,  whether 
it  follow  or  not. 

"Where  one  partner  absconds,  and  the  other  disposes  of  a  part,  and  is  disposing 
of  the  whole  partnership  effects,  it  will  be  presumed  that  they  intend  to 
delay  and  hinder  their  creditors,  so  as  to  form  good  ground  for  attachment 
against  the  partnership  property. 

•Where  one  partner  avoids  service  of  process  by  absconding,  and  the  [87 
other  co-partner  remaining  in  possession  of  the  stock  of  goods  is  insolvent, 
an  attachment  may  be  laid  on  the  partnership  property. 

Semblty  that  the  absconding  of  one  partner  would  be  a  good  cause  for  an  attach-, 
ment  against  partnership  property. 

One  partner  may  assign  the  whole  co-partnership  stock,  without  the  presence  oi 
assent  of  his  co-partner,  if  done  in  good  faith. 
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SembUj  that  if  such  assignment  was  fraudulent,  the  creditors  may  reach  the 
property  by  attachment. 

[Seney,  279.] 

This  was  a  motion  to  dismiss  an  attachment. 

The  affiants  state  that  Chrisfield  has  absconded,  in  fraud  of  his 
creditors,  and  Peale,  his  co-partner,  is  about  to  dispose  of  the  part- 
nership property,  and  has  actually  disposed  of  a  part  of  it,  for  the 
same  purpose. 

These  facts  are  denied. 

Storer,  J.  Much  evidence  has  been  adduced  on  both  sides,  and 
in  the  mass  of  facts  before  us  the  most  prominent  are  these :  On 
the  20th  of  the  present  month,  Chrisfield  left  the  city,  and  has  not 
since  returned.  It  is  admitted  he  has  absconded.  His  conduct  be- 
fore his  departure  foreshadowed  his  determination  to  commit  just 
such  an  act  as  that  which  is  proved,  and,  so  far  as  this  defendant  is 
concerned,  there  is  no  difficulty  in  deciding  the  law. 

It  further  appears  that,  on  the  morning  after  Chrisfield's  depart- 
ure, Peale,  his  co-defendant,  ascertained  that  his  partner  had  se- 
cretly disappeared,  though  he  had  imparted  his  intention  the  day 
before  of  visiting  a  person  in  the  immediate  vicinity  of  the  city. 
So  soon  as  the  fact  was  known,  the  creditors  became  uneasy,  and 
several  of  them  called  on  Peale  to  know  what  would  probably  be 
the  result.  To  some  he  gave  one  answer,  and  to  some  another. 
To  one  he  said  his  partner  had  gone  to  the  country  to  collect 
88]  money  ;  to  another  that  he  did  not  *know  where  he  had  gone. 
On  the  next  day  the  store  presented  a  very  busy  appearance — un- 
usually so.  Several  creditors  were  there,  who  took  goods  for  their 
claims,  to  large  amounts;  and  the  delivery  was  made  in  a  very 
hurried  manner ;  so  much  so  as  to  excite  curiosity,  as  well  as  sus- 
picion. At  one  time,  it  is  proved,  during  that  day  eight  or  ten 
drays  and  three  or  four  express  wagons  were  at  the  door  to  convey 
away  the  stock.  So  hasty  was  the  work  that  one  person  was  no- 
ticed to  cross  the  street  at  a  quick  pace,  with  a  quantity  of  mer- 
chandise in  his  arms.  On  the  succeeding  day,  throughout  the 
whole  morning,  the  same  course  was  pursued,  until  the  sheriff, 
having  served  the  attachment  now  sought  to  be  dismissed,  took 
possession  of  the  unsold  stock  about  two  p.  m. 

It  is  proved  that  Peale  refused  to  pay  the  debt  claimed  to  be  due 
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by  Sellew,  on  the  ground  that  it  was  not  a  partnership  liability ; 
but  it  appears,  by  the  testimony  of  the  plaintiff,  as  well  as  the 
clerk  of  the  defendants,  that  it  was. 

The  day-book,  journal,  and  ledger  of  the  defendants  are  produced. 
There  is  no  account  to  be  found  of  the  goods  sold  to  the  creditors 
on  the  days  we  have  already  referred  to.  No  schedule  of  prices  or 
description  of  articles  is  entered.  No  discharge,  except  by  parole, 
of  the  partnership  indebtedness  is  now  held  by  Peale. 

It  is  further  in  evidence,  that  on  the  21st  day  of  November 
Peale  conveyed  to  Mrs.  Bichardson  (a  married  woman  and  his  sis- 
ter-in-law) a  portion  of  his  real  estate,  claiming  to  owe  her  for 
loaned  money  $2,500,  a  portion  of  which  had  been  loaned  as  far 
back  as  1838.  The  estate  conveyed  was  a  house  and  lot,  the  house 
not  yet  completed,  and  worth  altogether,  when  finished,  about 
$6,000.  *Upon  this  the  workmen  held  claims  to  the  amount  [89 
of  $1,500  or  $2,000,  which,  it  is  asserted,  Mrs.  Eichardson  assumed ; 
but  there  is  no  evidence  of  the  assumption,  except  the  statement  of 
the  grantor  and  grantee. 

On  the  21st  day  of  November,  a  deed  was  also  made  by  Peale  to 
his  brother,  John  Peale,  and  on  the  23d  day  of  November  another 
deed  was  executed  to  James  A.  Peale,  another  brother ;  the  consid- 
eration of  both  being  debts  of  an  old  date,  one  of  which  was  at 
eight  per  cent,  interest,  and  on  the  other  he  states  he  expeeted  to 
pay  interest,  though  he  had  not  done  so.  These  conveyances  cov- 
ered all  the  real  estate  owned  by  Peale. 

On  looking  into  the  evidence  carefully,  it  is  apparent  that  the 
partnership  was  insolvent  at  the  time  Chriafield  absconded,  and 
had  been,  in  all  probability,  for  the  last  three  years.  It  is  evident 
that  Chrisfield  knew  the  fact,  and  calculated  accordingly.  When 
Peale  became  a  partner,  he  purchased  the  interest  of  Hobs,  who  was 
then  the  principal  owner,  and  gave  him  $5,500  in  city  property, 
Chrisfield  having  at  the  time  no  capital  in  the  concern,  except  his 
skill  and  ability  as  general  manager.  He  then  owed,  it  is  proved, 
$6,000,  and  had  nothing  to  pay  the  debt.  It  was  held  by  different 
parties,  until,  by  the  tact  of  the  debtor,  this  private  liability  as- 
sumed the  form  of  a  partnership  debt.  Meanwhile  the  stock  was 
kept  up,  and  at  the  time  the  attachments  were  levied  about  $9,000 
were  found  on  hand.  The  resources  of  the  firm  were  the  daily  re- 
ceipts and  sales,  the  only  increased  capital  added  by  Peale  being 
$1,100  during  the  whole  time  the  partnership  existed. 
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It  is  stated,  however,  that  the  books  show  large  profits,  to  an 
90]  amount  even  larger  than  so  small  a  capital  would  *justify ; 
but  it  must  be  recollected  that  these  books  were  kept  under  Chris- 
field's  direction,  and  can  not,  until  thoroughly  examined,  corrobo- 
rate the  assertion  that  such  profits  were  ever  made;  more  espe- 
cially, when  the  expenses  of  the  establishment  were  to  be  first  paid. 

In  addition  to  this,  the  firm  paid  high  interest,  borrowed  money 
to  large  amounts,  and  very  frequently.  Some  time  before  the  de- 
parture of  Cbrisfield,  the  creditors,  it  appears,  began  to  suspect  his 
honesty,  having  detected  him  in  frequent  violations  of  the  truth. 

On  this  state  of  facts  we  are  asked  to  set  aside  these  attach- 
ments. 

Whatever  may  be  the  statements  in  the  affidavits,  however 
vaguely  the  causes  of  attachment  are  set  forth,  we  must  decide  the 
present  motion  upon  the  whole  evidence  submitted  to  us ;  and  if 
we  can  ascertain,  from  a  review  of  all  the  facts,  what  was  the  in- 
tention of  Peale  in  the  sale  of  the  partnership  property,  as  well  as 
his  own  private  estate,  it  is  our  duty  so  to  decide. 

This  is  the  rule  in  New  York,  under  a  code  similar  to  ours,  and 
we  adopt  it. 

In  Gerard  v.  Tompkins,  12  Barb.  273,  it  was  held  that  the  court 
must  infer,  from  each  fact  proved,  its  legitimate  consequence, 
whether  it  follow  or  not;  whilst  the  most  liberal  construction 
should  be  allowed  to  the  provisions  of  the  code,  to  effect  the  object 
for  which  so  summary  and  efficient  a  remedy  is  given. 

That  was  a  case  where  a  debtor  was  held  to  have  absconded, 
when  he  had  merely  retired  to  a  private  part  of  the  city  of  New 
York,  during  the  business  hours  of  the  day,  long  enough  to  evade 
91]  process  and  make  an  assignment,  ^though  he  returned  in  the 
evening,  and  went  voluntarily  to  the  officer,  who  had  been  pre- 
vented from  serving  the  summons,  and  then  permitted  a  service. 
He  was  held  to  have  temporarily  concealed  himself,  and  the  time 
occupied  was  immaterial,  "whether  an  hour,  a  day,  or  week." 
The  intent  gave  character  to  the  act,  and  the  act  itself  furnished 
the  evidence  of  the  intention. 

After  the  most  charitable  construction  of  the  conduct  of  the  de- 
fendant Peale;  after  giving  the  benefit  of  all  doubts  that  may  be 
raised,  to  negative  the  existence  of  fraud  in  intention,  and  permit- 
ting at  the  same  time  the  largest  discretion  to  a  debtor  to  prefer  his 
creditor,  if  it  is  done  in  the  usual  course  of  business,  and  not  reck- 
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lessly,  or  hastily,  so  that  it  may  not  bear  the  character  of  a  shift  or 
device  to  hinder  or  delay  particular  creditors,  we  must  conclude 
that  the  conduct  of  the  defendant  was  not  such  as  to  rebut  the  ciear 
presumption,  that  he  preferred  to  save  some  of  his  creditors,  at  the 
expense  of  the  others:  that  he  would  not  have  taken  the  course  he 
did,  were  it  not  his  object  to  accomplish  that  end.  He  knew  there 
were  a  number  of  creditors,  whose  claims  he  did  not  admit,  and 
was  determined,  if  possible,  to  rid  himself  from  the  payment.  He 
had  taken  legal  advice,  and  was  assured  that  he  was  not  liable,  and 
thus  determined  for  himself  what  alone  should  have  been  the  func- 
tion of  a  legal  tribunal.  He  placed  a  portion  of  his  personal  prop- 
erty, and  all  his  real  estate,  as  he  thought,  beyond  the  reach  of 
process.  This  course  was  precisely  that  which  a  man  would  pur- 
sue, who  wished  to  distinguish  between  his  creditors,  not  for  the 
purpose  of  paying  a  confidential  creditor,  in  good  faith,  but  to  leave 
a  certain  class  remediless,  committing,  as  to  them,  practical  bank- 
ruptcy, for  which,  in  every  *country  where  a  bankrupt  law  [92 
exists,  he  would  be  at  once  subjected  to  its  penalties. 

Here  is  a  debtor,  not  merely  disposing  of  the  partnership  prop- 
erty, in  a  manner  pronounced  by  the  witnesses  to  be  extraordinary, 
and  surely  contrary  to  the  usual  and  accustomed  course  of  busi- 
ness, but  granting  away  his  private  estate  to  relations  who  had  no 
security,  and  asked  none,  and  whose  claims  were  of  an  old  date ; 
one  of  the  grantees  being  a  married  woman,  with  whom  he  could 
not  legally  contract,  and  the  other  his  brother. 

We  can  not  be  asked  to  infer  good  faith  as  to  the  non-preferred 
creditors  in  this. 

We  deem  it  to  be  our  duty,  then,  to  hold  that  an  attachment  may 
well  issue  against  both  defendants,  the  one  having  absconded,  and 
the  other  having  disposed  of  a  part  of  the  partnership  property 
and  about  to  dispose  of  the  whole ;  the  effect  of  which  must  be  to 
demonstrate  the  intention  to  hinder  and  delay,  if  not  directly  to 
defraud,  creditors.  And  when  we  take  into  consideration  his  con- 
duct in  relation  to  the  conveyance  of  his  entire  real  estate,  all  doubt 
as  to  his  object,  we  think,  is  removed. 

A  court  of  equity  would  have  taken  the  entire  control  of  the 
partnership  effects,  on  the  application  of  the  creditors,  so  soon  as 
the  absconding  of  Ghrisfield  was  known,  or  the  circumstances  dis- 
cloeed,  or  the  fact  being  fully  proved  that  his  withdrawal  seriously 
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affected  the  business,  and  his  co-partner  was  not  competent  to  fill 
the  place  in  the  firm  that  Chrisfield  had  occupied. 

If  we  apply  the  rule  that  would  authorize  such  an  inference  to 
the  present  motion,  we  have  a  very  strong  analogy  to  sustain 
these  attachments. 

93]  We  hold,  also,  tha<  if  there  was  no  foundation  for  the  *con- 
clusion  we  have  arrived  at,  that  still  it  is  clearly  shown  that  Peale  is 
insolvent — his  real  estate  is  gone,  and  the  partnership  property  is 
not  sufficient  to  pay  the  debts ;  while  the  large  indebtedness  created 
by  Chrisfield  is  yet  to  be  provided  for,  as  we  can  not  now  decide  that 
Peale  is  not  bound  to  pay  them.  And  this  insolvency  of  Peale, 
coupled  with  the  absconding  of  Chrisfield,  is  sufficient  to  sustain  the  * 
attachments.  This  we  regard  as  the  true  rule.  An  insolvent  resi- 
dent partner  in  possession  of  a  stock  of  goods,  and  a  fugitive  co- 
partner, avoiding  the  process  of  the  law,  must  be  subject  to  just 
such  process  as  this.*  We  can  hardly  conceive  of  a  stronger  case 
for  the  intervention  of  the  court,  except  where  actual  fraud  is 
proved.  And  this  has  been  decided  in  a  sister  court.  1  Chandler, 
48,  Pratt  v.  Pratt. 

This  view  of  the  case  saves  us  the  necessity  of  examining  fully, 
and  deciding,  a  very  important  and  interesting  question  under  the 
code,  as  to  the  effect  of  the  absconding  or  fraudulent  conduct  of 
one  partner,  to  authorize  an  attachment  of  the  partnership  prop- 
erty. 

The  reason  of  the  remedy,  so  peculiar,  exclusive,  and  summary, 
where  one  joint  debtor  can  be  proceeded  against  by  attachment, 
when  the  other  may  be  served  by  summons,  would  seem  to  warrant 
the  conclusion  that  the  joint  property  may  be  reached  by  process 
against  one  debtor  only ;  and  the  analogy  afforded  from  the  liabil- 
ity of  all  the  members  of  a  firm,  for  the  fraudulent  act  of  either  in 
the  course  of  the  partnership  business,  indicates  that  similar  con- 
duct on  the  part  of  one  partner  might  authorize  an  attachment, 
under  the  code,  against  all.  In  the  one  case,  the  right  is  involved ; 
in  the  other,  the  remedy  merely.  SUry  on  Partnership,  sees.  109, 
94]  166 ;  *Collyer  on  Partnership,  book  3,  chap.  1,  sec.  5,  p.  293- 
304 ;  15  Mass.  335,  Boardman  v.  Gore  ;  5  Hare,  542,  Blair  v.  Brom- 
ley (Eng.  Ch.) ;  Stone  v.  Marsh,  6  B.  &  C.  551 ;  1  Metcalf,  562, 
Locke  v.  Stearns ;  2  B.  &  A.  795,  Bapp  v.  Latham. 

It  is  now,  we  believe,  generally  admitted  by  the  profession  that 
one  partner  may  assign  the  whole  co-partnership  stock,  without 
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the  presence  or  assent  of  his  co-partner,  if  done  in  good  faith  ;  hut 
should  it  appear  that  the  act  was  fraudulent,  the  whole  property 
would,  without  douht,  he  subjected  to  the  claim  of  the  creditors ; 
and  it  is  difficult  to  conceive  why  an  attachment  would  not  well 
lie  to  effect  that  object. 

As  it  is  not  necessary  to  the  decision  of  this  case  that  the  last 
point  should  be  determined  at  this  time,  we  forbear  to  do  so.  We 
intimate,  however,  what  would  be  our  opinion  in  a  proper  case. 

The  motion  to  dismiss  these  attachments  must  be  overruled. 

Caldwell  &  Paddack,  Tilden,  Bairden  &  Curwen,  for  plaintiffs. 

Collins  A  Herron,  for  defendants. 


In  Special  Term — Gholson,  J.,  presiding. 

Beidell  &  Co.  v.  Cook  &  Co. 

The  certificate  of  a  notary  to  a  deposition  must  show  affirmatively  that  the 
requisitions  of  section  851  of  the  code  have  been  complied  with;  and  a 
presumption  that  the  officer  did  what  the  law  prescribes  is  insufficient 

'    [Seney,  468.] 

Exception  to  admission  of  a  deposition. 

An  exception  was  made  in  this  case  to  a  deposition,  on  the  ground 
that  the  certificate  of  the  officer  did  not  show  that  the  deposition 
was  subscribed  in  his  presence,  as  required  by  section  351  of  the 
code.  The  certificate  was  *in  this  form :  "  I,  W.  D.,  notary  [95 
public,  do  hereby  certify  that  S.  C.  V.  &  C.  O.  were  by  me  severally 
sworn  to  testify  the  truth,  the  whole  truth,  and  nothing  but  the 
truth ;  and  that  the  depositions  by  them  respectively  subscribed, 
as  above  set  forth,  were  reduced  to  writing  by  me  (I  not  being  in- 
terested in  the  cause,  nor  of  counsel  for  either  party),  and  were 
taken  at  the  time  and  place  in  the  annexed  notice  specified." 

Gholson,  J.  In  cases  of  this  description,  we  must  either  act  on 
the  presumption  that  the  officer  has  discharged  his  duty,  and  there- 
fere  require  nothing  more  than  a  general  certificate  that  the  depo- 
sition has  been  taken,  or  the  certificate  must  show  a  compliance 
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with  the  particulars  specified  in  the  law.  On  this  point  the  au- 
thorities are  clear  that  something  more  than  a  presumption  must 
be  required.  There  must  be  "  direct  proof  that  the  requisitions  of 
the  statute  have  been  fully  complied  with."  If  the  certificate  may 
be  perfectly  true,  and  yet  the  deposition  may  not  have  been  sub- 
scribed in  the  presence  of  the  officer,  I  have  no  right  to  presume 
that  it  was  so  subscribed.    Bell  v.  Morrison,  1  Peters,  351 — 366. 

In  this  view,  I  feel  compelled  to  allow  the  exception. 

Woodruff  <Sc  Hopkins,  for  plaintiffs. 

Mills  <5c  Hoadly,  for  defendants. 


In  Special  Term — Gholson,  J.,  presiding. 

Cyrus  M.  Williams  v.  John  Hamlin  et  al. 

Where  summons  is  indorsed  "for  the  recovery  of  money"  and  the  petition 
claims  a  farther  and  different  relief,  the  court  will  not  enter  up  a  judg- 
ment by  default  for  answer,  against  a  defendant,  for  other  relief  than  that 
indorsed  on  the  summons. 

An  appearance  and  answer  would  obviate  the  difficulty. 

The  summons  may  be  amended,  but,  unless  an  appearance  was  entered  for  de- 
fendant, the  amended  summons  must  be  served  on  him. 

[Cited,  3  W.  L.  M.  604,  608,  646;  2  C.  S.  C.  80,  82.] 

96]    *Thi8  was  an  action  to  foreclose  a  judgment  lien,  and  to  re- 
cover  money. 

Gholson,  J.  This  case  has  been  submitted  for  judgment  on  a 
default  against  all  the  defendants  except  J.  W.  Ashar,  and  judgment 
for  the  sale  of  certain  real  estate  described  in  the  petition  is  asked. 

Upon  looking  at  the  summons,  I  find  that  it  is  indorsed  "  for  the 
recovery  of  money  only,  amount  claimed  for  which,  with  interest 
from  the  5th  May,  1851,  judgment  will  be  taken  if  you  fail  to 
answer  9267.85,  and  also  costs  $11.98."  The  judgment  which  is 
asked  is  not  for  the  recovery  of  money  only,  but  for  the  sale  of  real 
estate.  I  notice  that  in  the  precipe  it  is  stated  that  the  suit  is 
brought  to  foreclose  a  judgment  lien ;  and  the  amount  of  judgment 
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and  costs  being  stated,  the  clerk  supposed  it  was  an  action  for  the 
recovery  of  money  only. 

It  is  only  in  cases  where  the  action  is  for  the  recovery  of  money 
only  that  the  code  requires  the  summons  to  show,  in  any  manner,  to 
the  defendant  for  what  the  action  is  brought.  Had  there  been  no 
indorsement  on  the  summons,  I  do  not  see  why  the  petition  might 
not  be  examined,  and  the  proper  relief  granted.  But  it  can  not  be 
regular  or  proper,  where  a  case  is  submitted  to  judgment,  on  fail- 
ure to  answer,  to  grant  a  relief  entirely  different  from  that  indorsed 
on  the  summons. 

This  defect  would,  of  course,  be  cured  by  an  appearance  and  an- 
swer to  the  petition ;  but,  in  the  position  in  which  the  case  now 
stands,  I  must  refuse  to  enter  the  judgment.  The  summons  may 
be  amended,  but,  unless  an  appearance  be  entered  for  the  defend- 
ants, the  amended  summons  will  have  to  be  served  on  the  defend- 
ants. 

Zinn  <fc  Bateman,  for  plaintiff. 


•In  Special  Term— June,  1864.  [97 

Stoker,  J.,  presiding. 

Ellis  &  Morton  v.  The  Ohio  Life  Insurance  and  Trust  Go. 

A  motion  to  arrest  the  evidence  in  any  case  from  the  jury,  and  to  grant  a  non- 
suit, necessarily  assumes  the  fact  that,  upon  the  case  as  presented,  there 
can  be  no  recovery  by  the  plaintiffs. 

There  is  an  admission,  also,  in  such  motion,  that  the  testimony  offered  by  the 
plaintiffs  is  true,  and,  taking  it  as  true,  there  is  no  ground  to  sustain  the 
action. 

If  there  is  doubt  as  to  the  facts  proved ;  if  the  credibility  of  witnesses  is  called 
in  question;  if  there  is  a  dispute  as  to  any  material  part  of  the  testimony, 
a  jury  is  the  proper  tribunal  to  decide  the  controversy. 

But  where,  as  upon  demurrer  to  evidence,  all  the  matters  in  evidence  are  held 
to  be  fully  proved,  and  the  only  real  question  can  be  the  application  of  the 
law  to  those  facts,  it  is  not  only  within  the  power,  but  it  is  the  duty,  of  the 
court  to  take  the  responsibility,  and  direct  or  refuse  a  non-suit,  as  in  their 
judgment  shall  be  right  and  proper. 
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A  party  who  pays  a  check  or  draft  drawn  upon  him  is  estopped  from  denying 
the  genuineness  of  the  drawer's  signature. 

The  only  exception  to  this  rule  is  when  the  party  who  holds  the  check  or  draft 
has  been  guilty  of  fraud,  or  such  gross  negligence  as  would  be  equivalent 
to  fraud. 

When  payment  of  a  forged  bill  or  check  is  once  made  by  the  drawee,  the  party 
to  whom  the  payment  was  made  is  entitled  to  notice  of  its  invalidity,  the 
same  as  the  indorsee  of  a  bill  of  exchange. 

To  constitute  a  usage,  it  must  apply  to  a  place,  and  not  to  one  or  more  banks. 
[Affirmed,  1  Handy,  119.] 

r 

The  plaintiffs  are  bankers  and  brokers,  and  the  defendants  are 
bankers,  in  Cincinnati.  In  this  action,  a  recovery  is  sought  upon 
the  following  facts :  On  the  14th  day  of  December,  1852,  the  de- 
fendants presented,  at  the  counter  of  the  plaintiffs,  for  payment,  a 
check  for  seven  thousand  five  hundred  dollars  ($7,500).  purporting 
to  be  drawn  upon  the  plaintiffs  by  the  mercantile  house  of  Evans 
&  Swift ;  that  firm  kept  a  large  deposit  with  the  plaintiffs,  and  at 
that  time  a  much  larger  sum  than  the  amount  of  the  check  was  at 
their  credit  on  the  plaintiffs'  books ;  the  check  was  paid  to  the  de- 
fendants, and  the  same  day  the  amount  was  charged  up  to  Evans 
&  Swift.  On  the  23d  of  the  same  month,  the  account  of  Evans  & 
Swift  was  discovered,  to  be  overdrawn,  and  their  bank-book  sent 
98]  for  to  *be  adjusted.  The  next  day,  Mr.  Evans  called  at  the 
plaintiffs'  banking  house,  and,  on  examining  the  checks  charged  to 
Evans  &  Swift,  discovered  that  the  check  paid  to  the  defendants  on 
the  14th  was  a  forgery.  The  plaintiffs  immediately  informed  tho 
defendants  of  the  fact,  and  demanded  that  the  amount  should  be 
refunded.  This  was  declined.  It  was  also  in  evidence  that  the 
check  in  controversy,  with  some  others,  making  in  the  aggregate 
$10,000,  and  all  drawn  upon  the  plaintiffs,  were  presented  for  pay- 
ment between  10  and  12  o'clock  in  the  forenoon  of  the  14th  De- 
cember j  that  the  checks  were  pinned  together,  and  attached  to  a 
memorandum  or  ticket,  made  out  at  the  office  of  the  defendants, 
stating  the  several  amounts  in  figures  only  ;  that  when  the  checks 
were  paid,  they  were  not  examined,  but  the  payment  was  made  of 
the  amounts  as  stated  on  the  ticket.  In  the  afternoon  of  the  same 
day,  the  checks  were  severally  charged  up  to  the  parties  by  whom 
they  purported  to  have  been  drawn,  and  then  laid  away.  It  was 
further  in  proof  that  the  business  relations  between  the  parties 
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were  somewhat  different  from  those  which  existed  between  the  de- 
fendants and  the  other  bankers  of  the  city.  Between,  these  par- 
ties, a  rale  had  been  established  that  the  checks  taken  by  cither 
should  be  redeemed  in  cash,  with  the  understanding  between  them, 
if  any  mistake  occurred  in  the  payment  of  checks  during  the  hurry 
of  business,  it  might  bo  corrected  on  the  same  day.  It  was  also  in 
evidence  that,  on  the  morning  of  the  14th,  the  check  referred  to, 
with  another  for  a  similar  amount,  was  presented  at  the  defend- 
ants' office  by  a  person  in  the  dress  of  a  drover,  with  a  request  that 
the  defendants  should  purchase  it,  and  pay  in  Kentucky  funds  or 
gold.  The  paying  teller,  to  whom  the  application  was  *made  [99 
referred  the  matter  to  the  cashier,  who,  after  having  seen  the 
checks,  decided  that  they  should  be  purchased,  and  they  were  ac- 
cordingly cashed  ;  gold  at  a  small  premium  being  given  in  return. 

The  paying  and  receiving  tellers  of  the  Trust  Company  both 
testified  that  the  checks  of  parties  upon  other  banks  were  often  re- 
ceived from  strangers  in  payment  of  exchange  or  the  purchase  of 
gold,  a  large  amount  of  which  was  then  in  the  vaults  of  the  com- 
pany ;  that  the  transaction  was  in  the  usual  course  of  business, 
and  there  was  nothing  in  it  to  excite  suspicion  or  distrust.  The 
paying  teller  further  said,  that  he  saw  nothing  in  the  manner  or  ap- 
pearance of  the  person,  who  presented  the  cjiecks,  to  excite  his  sus- 
picions ;  that  he  was  a  stranger;  but  checks  to  large  amounts  were 
frequently  presented  by  drovers  and  paid  without  any  hesita- 
tion, unless  there  was  some  fact  out  of  the  ordinary  course,  to  put 
the  officers  of  the  bank  on  their  guard.  It  was  also  in  evidence, 
that  when  the  check  was  cashed  by  the  defendants,  it  was  in  the 
middle  of  what  is  called  the  pork  season ;  that  the  drawers  of  both 
checks  were  large  purchasers  of  produce,  and  their  checks  for  large 
sums  were  given  in  the  eourse  of  their  business.  It  was  further  in 
proof,  that  Evans  &  Swift  had  kept  their  cash  with  the  plaintiffs  for 
seven  or  eight  years,  and  the  averago  balance  to  their  credit  would 
be  $15,000  or  920,000. 

No  general  usage  by  the  bankers  of  the  city  as  to  the  purchase 
of  checks  was  proved  ;  the  witnesses  all  uniting  in  the  opinion,  that 
every  bank  and  banker  pursued  his  own  course,  exercising  at  the 
time  the  best  judgment  in  every  such  matter.  Several  witnesses, 
who  were  tellers  and  clerks  of  banks,  testified  that  they  would 
not,  as  a  general  rule,  take  so  large  a  check  upon  another  bank, 
*unless  some  reference  was  given,  or  they  were  satisfied  the    [100 
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check  would  be  paid,  by  inquiry ;  ihis,  however,  is  limited  by  some  to 
those  checks  that  are  made  payable  to  order);  others  make  no  distinc- 
tion. Other  witnesses,  one  of  whom  is  among  the  oldest  cashiers  in  the 
city,  stated  that  in  all  cases  there  is  a  discretion  to  be  used,  and  un- 
less there  is  something  in  the  form  or  manner  of  the  application, 
or  the  check  itfeelf,  that  excites  suspicion,  if  they  were  satisfied  of 
the  ability  of  the-  drawer,  and  had  no  reason  to  doubt  his  signature, 
they  would  not  hesitate  to  purchase  or  receive  the  check. 

All  the  evidence  before  the  jury  was  that  which  was  offered  by 
the  plaintiffs ;  the  defendants  introduced  none.  The  testimony  of- 
fered was  admitted,  subject  to  every  proper  exception,  both  to  its 
competency  and  relevancy. 

A  non-suit  was  asked  by  the  defendants'  counsel,  who  contend, 
that  the  plaintiffs  have  made  out  no  such  case  as  will  entitle  them 
to  recover.     They  insist : 

First.  That  the  party  who  accepts  a  bill  of  exchange,  or  pays  a 
check  or  draft  drawn  upon  him,  is  estopped  from  denying  the  gen- 
uineness of  the  drawer's  signature. 

Second.  That  the  only  exception  to  the  rule  is,  when  the  party 
who  holds  the  bill,  check,  or  draft,  has  been  guilty  of  fraud,  or  such 
gross  negligence  as  would  be  equivalent  to  fraud :  in  other  words, 
that  the  holder  must  be  held,  actually  or  constructively,  to  be  a  par- 
ticipant in  the  act  by  which  the  drawee  has  been  made  liable  to  pay- 
ment, or  subjected  to  loss,  and  there  is  no  such  evidence  of  mala 
fides  in  the  transaction  on  the  part  of  the  defendants. 

Third.  That  when  payment  of  a  forged  bill  or  check  is  once 
made  by  the  drawee,  the  party  to  whom  the  payment  was  made  is  en- 
101]  titled  to  notice  of  its  invalidity,  the  *same  as  the  indorser  of 
a  bill  of  exchange  ;  and  that  such  notice,  in  a  case  like  the  present, 
must  be  given  on  the  same  day  that  the  payment  was  made ;  that  the 
drawee,  on  that  day,  was  bound  to  examine  all  such  checks,  bills, 
and  drafts,  and  to  notify  the  former  holder  if  any  error  or  mistake 
has  been  made  in  their  payment;  that  the  duty  to  thus  examine,  if 
not  performed,  is  an  act  of  omission,  equivalent  to  an  adoption  of 
the  check,  and  a  discharge  of  the  person  who  presented  it  and  re- 
ceived the  amount. 

Fourth.  That  no  general  usage  or  custom  among  banks  or  bank- 
ers, in  relation  to  the  purchase  or  receipt  of  checks  or  money 
drawn  on  other  banks  or  bankers,  can  be  received  in  evidence,  but 
testimony  may  be  given  as  to  the  particular  usage  and  understand- 
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ing  that  existed  between  the  plaintiffs  and  defendants  in  relation 
to  their  daily  business,  and  upon  which  they  mutually  acted. 

The  plaintiffs  do  not  deny  the  general  principles  of  law,  as  to  the 
effect  of  an  acceptance  or  payment  of  a  forged  bill,  but  contend 
that  the  present  case  is  an  exception  to  the  rule ;  that  the  peculiar 
circumstances  connected  with  it  necessarily  exclude  it  from  the 
operation  of  that  rule. 

They  claim — 

First.  That  money  paid  under  a  mistake  of  the  fact,  or  where 
there  is  misrepresentation,  fraudulent  pretense,  or  concealment, 
may  be  recovered  back  by  the  payer. 

Second.  That  when  payment,  by  the  drawee  of  a  forged  check, 
does  not  work  an  injury  to  the  holder  of  the  check,  such  payment 
does  not  estop  the  payer  from  proving  the  forgery ;  and  as  in  this 
case  the  holders  of  the  check  must  have  lost  their  remedy  upon  the 
person  who  sold  it,  as  he  was  a  stranger,  so  soon  as  they  had  paid 
him  the  money,  that  their  condition  is  not  changed  by  the  receipt 
*of  the  money  from  the  drawees ;  and  in  such  a  case,  notice  [102 
of  the  forgery,  as  would  be  required  in  other  cases,  need  not  be 
given,  for  it  would  be  a  vain  thing,  and  the  law  requires  no  such  act 
to  be  done. 

Third.  That  the  numbers  and  amounts  of  the  checks  stated  on 
the  ticket  sent  by  the  defendants  to  the  plaintiffs  were  a  guarantee 
that  they  were  such  checks,  and  if  paid  by  the  plaintiffs,  they  can 
compel  the  defendants  to  refund.  The  plaintiffs'  counsel  also  con- 
tend that  there  is  a  distinction  in  the  books  between  the  notice  re- 
quired to  be  given  to  the  guarantor,  and  that  which  is  required  to 
be  given  to  an  i n dorse r. 

Fourth.  That  when  the  fault,  that  caused  the  loss,  can  be  traced 
to  either  party,  there  the  loss  must  fall. 

Fifth.  That  the  check  or  draft  must  have  been  purchased  or  re- 
ceived in  the  usual  course  of  business,  in  good  faith  and  without 
suspicion. 

Sixth.  That  here  there  is  a  total  failure  of  consideration,  and 
the  amount  paid  can  not  ex  cequo  et  bona  be  retained  by  the  defend- 
ants. 

Seventh.  That  there  are  questions  of  fact  before  the  jury,  that 
they  alone  are  competent  to  try,  and  the  case  can  not  properly  be 
taken  from  that  tribunal. 
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Storer,  J.  The  last  proposition,  if  true,  must  decide  the  presont 
motion.    Let  us  examine  it. 

A  motion  to  arrest  the  evidence  in  any  case  from  the  jury,  and 
to  grant  a  nonsuit,  necessarily  assumes  the  fact  that  upon  the  case 
as  presented,  there  can  be  no  recovery  by  the  plaintiffs. 
103]  There  is  an  admission,  also,  that  the  testimony  offered  *by 
the  plaintiff's  is  true,  and,  taking  it  as  true,  there  is  no  ground  to 
sustain  the  action. 

If  there  is  doubt  as  to  the  facts  proved ;  if  the  credibility  of  wit- 
nesses is  called  in  question  ;  if  there  is  a  dispute  as  to  any  material 
part  of  the  testimony,  a  jury  is  the  proper  tribunal  to  decide  the 
controversy ;  but  where,  as  upon  a  demurrer  to  evidence,  all  the 
matters  in  evidence  are  held  to  be  fully  proved,  and  the  only  real 
question  can  be  the  application  of  the  law  to  those  facts,  it  is  not  only 
within  the  power,  but  it  is  the  duty,  of  the  court,  to  take  the  re- 
sponsibility, and  direct  or  refuse  a  non-suit,  as  in  their  judgment 
Bhall  be  right  and  proper. 

At  this  period  in  our  judicial  history,  the  power  to  grant  a  non- 
suit cannot  be  seriously  questioned  ;  it  is  a  part  of  the  machinery 
by  which  justice  is  administered,  and  without  whose  existence  par- 
ties would  be  involved  in  useless,  it  may  be  said,  endless,  litigation. 
Whenever  a  court  is  fully  satisfied  that  the  action  does  not  He,  and 
that  even  if  a  verdict  should  be  found  for  the  plaintiff,  it  could  not 
be  sustained,  they  ought  to  interfere.  The  plaintiff  having  offered 
all  his  testimony,  it  is  for  the  court  to  decide  what  effect  is  to  bo 
given  to  it,  and  what  the  law  is  that  controls  it.  And  in  a  case 
where  all  the  facts  are  admitted,  there  can  be  nothing  left  for  the 
jury  to  decide,  if  the  law  of  the  case  is  at  last  to  determine  the  con- 
troversy. 

We  find  nothing  in  the  present  case  to  prevent  a  full  exposition 
of  the  law  as  applicable  to  the  rights  of  the  several  parties  ;  and 
upon  what  that  law  is  found  to  be,  the  controversy  must  be  deter- 
mined.    This  has  been  the  invariable  practice  in  Ohio. 

Slipher  v.  Fisher  et  al.,  11  Ohio,  299  ;  Powell  v.  Jones,  12  Ohio,  35. 
104]    *What  then,  is  the  law  upon  the  facts  proved  in  this  case  ? 

Since  the  case  of  Price  v.  Neal,  (3  Burrows,  1355),  decided  by 
Lord  Mansfield  in  1762,  it  has  uniformly  been  held  in  England, 
that  the  acceptor  of  a  bill,  by  the  very  act  of  acceptanco,  admits  the 
genuineness- of  the  drawer's  signature,  and  will  not  as  a  general 
rule  be  permitted  to  dispute  it  in  the  hands  of  a  bona  fide  holder 
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for  value,  without  notice  of  any  fraud ;  and  if  the  bill  is  paid  by 
the  drawee,  he  is  precluded  from  recovering  back  the  money,  on  the 
mere  allegation  that  the  drawer's  name  was  forged.  The  principle 
thus  asserted  was  but  the  recognition  of  the  ruling  of  Chief  Justice 
Pratt,  in  Wilkinson  v.  Lutwidge,  (1  Strange,  648),  and  in  Jenys  r;. 
Fowler,  (2  Strange,  946).  It  is  now  the  settled  law  in  Great  Britain. 

Bayley  on  Bills,  5th  Ed.,  ch.  8,  pp.  318,  319  ;  Chitty  on  Bills,  11th 
Am.  Ed.,  307  ;  Smith  v.  Chester,  1  T..E.,  655 ;  Bass  v.  Clivo,  4  M.  & 
S.  15;  Smith  v.  Mercer,  6  Taunton,  76;  Wilkinson  v.  Johnson,  3  B. 
&  C.  428  ;  Cocks  v.  Master  man,  9  B.  &  C.  902. 

The  American  courts  have,  without  an  exception,  adopted  the 
principle,  and  it  may  now  be  regarded  as  the  law  of  the  land. 

Levy  v.  Bank  U.  S.,  1  Binncy,  27 ;  Bank  U.  S.  i?.  Bank  of  the 
State  of  Georgia,  10  Wheat.  333  ;  Salem  Bank  v.  Gloucester  Bank, 
17  Mass.  33 ;  Bank  of  St.  Albans  v.  F.  &  M.  Bank,  10  Verm.  141  ; 
Bank  of  Commerce  v.  Union  Bank,  3  Comstock,  230 ;  Goddard  v. 
Merchant's  Bank,  4  Comstock,  149  ;  Marsh  et  al.  v.  Small  et  al.,  3 
Kou.  402;  Story  on  Bills,  sec.  262 ;  Story  on  Prom.  Notes,  sec.  197  ; 
Parsons  on  Conts.  sec.  220. 

♦The  reason  of  the  rule  thus  established  is,  that  by  his  ac-  [105 
ceptance  the  drawee  has  given  currency  to  the  bill ;  on  the  faith 
of  that  acceptance,  it  may  have  been  afterward  negotiated,  and 
become  a  representative  of  important  commercial  transactions. 
If,  then,  after  performing  the  function  of  a  genuine  bill,  having 
been  the  means  of  credit,  and  been  made  a  substitute  for  cash,  it 
could  be  afterward  dishonored  by  the  acceptor,  every  sound 
principle  of  the  law  merchant  would  be  violated,  and  the  founda- 
tion of  mercantile  confidence  fatally  impaired. 

The  drawee  is  supposed  to  know  the  signature  of  the  drawer. 
He  is  generally  his  correspondent,  and  in  the  mutual  interchange 
of  business  relations,  no  want  of  knowledge  on  the  part  of  either, 
as  to  their  duties  or  liabilities,  will  be  presumed.  And  when  the 
drawee  is  a  banker  who  is  accustomed  dajly  to  examine  and  honor 
the  checks  of  his  depositors,  and  must  thereby  have  become 
familiar  with  their  signatures,  the  rule  applies  with  very  great 
force.  The  plaintiffs  do  not  deny  the  existence  of  the  rule,  nor  its 
universal  acceptance  as  the  established  law ;  they  only  contend 
that  the  present  case  is  an  exception  to  its  application. 

It  is  admitted  by  the  defendants,  that  the  bolder  of  the  bill  must 
have  obtained  it  in  good  faith,  for  value,  and  without  notice  of  the 
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fraud,  before  they  can  claim  to  be  protected.  For  the  plaintiffs  it 
is  assumed,  that  the  holders  should  be  guilty  of  no  neglect  in  taking 
the  bill ;  if  they  have  been  imprudent  or  unguarded,  if  they  have 
purchased  it  incautiously,  even,  they  ought  to  be  held  liable  to  re- 
fund. 

What  is  the  true  rule,  however,  presents  another  question.  It 
106]  ought  not  to  depend  upon  mere  opinion,  or  temporary  *usage, 
or  what  may  be  adjudged,  under  all  the  circumstances,  to  be  the 
equity  of  the  case ;  the  determination  of  legal  questions  should  not 
rest  upon  any  thing  vague  or  indefinite  in  the  application  of  estab- 
lished rules.  It  is  not  the  application  of  the  rule  in  any  particular 
case,  but  rather  its  reason,  propriety,  and  general  acceptance,  that 
must  be  regarded ;  whether  it  may  operate  liberally,  or  perchance 
severely,  is  not  a  question  for  the  court.  Whenever  the  rule  is  as- 
certained, and  has  met  the  acceptance  of  the  profession  as  established 
law,  it  is  the  duty  of  the  judge  to  preserve  its  integrity,  and  permit 
no  modification,  to  meet  the  exigency  of  any  particular  case. 

How,  then,  is  the  holder  of  a  bill  to  be  protected?  I  reply,  that 
he  must  have  taken  it  in  the  usual  course  of  business,  paid  a  full 
consideration  for  it,  and  received  it  in  good  faith,  without  actual 
or  constructive  knowledge  of  any  fraud  on  the  part  of  the  person 
from  whom  it  is  received.  The  mere  neglect  of  the  holder  of  every 
possible  or  supposed  means  to  ascertain  the  genuineness  of  the  bill 
before  he  purchases  it,  is  not  evidence  of  bad  faith;  for  until 
suspicion  is  excited,  there  can  be  no  necessity  for  inquiry,  and  to 
question  the  right  of  the  party  who  offers  the  bill  for  sale,  before 
any  doubts  are  raised  as  to  its  validity,  would  defeat  the  established 
maxim  that  every  bill  of  exchange  upon  its  face  imports  to  be 
genuine,  and  implies  a  consideration  either  paid  to  or  received  by 
the  drawer,  from  the  drawee. 

There  has  been,  until  the  last  thirty  years,  much  diversity  of 
opinion  as  to  the  degree  of  prudence  to  be  exercised  by  the  pur- 
chaser of  a  bill,  the  omission  of  which  would  charge  him  with 
notice  of  the  equities  of  the  parties,  but  it  is  believed  there  is  now 
no  doubt  as  to  what  is  the  true  rule. 

107]  *Until  the  case  of  Gill  v.  Cubit  et  al.  was  decided,  in  1824, 
by  Justice  Chief  Abbot  (3  B.  &  C.  466),  it  was  held  that  the  holder 
took  the  bill,  freed  from  all  equities,  except  those  of  which  he  had 
actual  or  constructive  notice ;  and  the  question  of  neglect  or  omis- 
sion to  do  what  the  strictest  prudence  might  suggest,  neither 
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created,  nor  did  it  charge  the  purchaser  with  any  liability  for 
latent  fraud.  But  in  the  case  just  referred  to,  without  any  notice 
to  the  profession,  and,  as  it  would  seem,  uncalled  for  by  the  com- 
mercial world,  a  new  rule  was  introduced,  "  the  court  holding,  for 
the  first  time,  that  if  the  bill  was  taken  by  the  plaintiffs  under  cir- 
cumstances which  ought  to  have  excited  the  suspicion  of  a  prudent, 
careful  man,  the  verdict  should  be  for  the  acceptor.'1  This  decision 
virtually  overruled  the  authority  of  Lawson  et  al.  r.  Weston  et  al. 
(4  Esp.  56),  decided  by  Lord  Kenyon  in  1801,  and  established  a  new, 
and  what  was  found  to  be  a  very  flexible  and  uncertain  rule.  In 
Down  t7.  Hailing  (4  B.  ft  C.  330),  decided  in  1825,  the  law  in  Gill 
v.  Cubit  was  admitted ;  it  was  recognized  in  Snow  v.  Peacock  (2 
Carr  ft  Payne,  215),  and  in  Beckwith  v.  Correl  (2  Carr  &  P.  261). 
In  Slater  et  al.  t>.  West  (3  C.  ft  P.  325),  Lord  Tenterden  held  the 
law  to  be  as  he  had  decided;  while  Chief  Justice  Abbot,  in  Gill  v. 
Cubit:  "  This  doctrine,"  he  says,  "  is  of  modern  origin.  I  believe 
that  I  was  the  first  judge  who  decided  the  point  at  nisiprius;  the 
court  to  which  I  belong  confirmed  my  decision,  and  the  other  courts, 
I  believe,  have  acted  on  the  same  principle.  But  in  every  case  of 
this  description  the  question  is  one  which  ought  to  be  guardedly 
and  carefully  considered." 

The  English  courts  were  governed  by  the  rule  thus  laid  down, 
until  the  case  of  Crook  v.  Jaddis,  in  1833  (5  B.  *&  A.  911),  [108 
when  it  was  held  by  Chief  Justice  Denman,  Littledale,  Taunton, 
and  Patterson,  Justices,  u  that  gross  negligence  Bhould  be  proved 
on  the  part  of  the  purchaser  of  the  bill,  or  he  must  recover  against 
the  acceptor."  "I  use,"  says  the  Chief  Justice,  "the  expression, 
gross  negligence,  advisedly;  and  Taunton,  J.,  said:  "1  can  not 
estimate  the  degree  of  care  that  a  prudent  man  should  take ;  the 
term  gross  negligence  is  more  definite  and  appropriate."  This 
case  came  under  consideration  in  Blackburn  v.  Harrison  (5  B.  ft  A. 
1106),  and  was  fully  confirmed.  Patterson,  J.,  in  giving  his  opinion, 
observed  :  u  I  have  no  hesitation  in  saying,  that  the  doctrine  first 
laid  down  in  Gill  v.  Cubit  et  al.  and  acted  on  in  the  other  cases, 
goes  too  far  and  ought  to  be  restricted.  I  can  perfectly  understand, 
that  a  party  who  takes  a  bill  fraudulently,  or  under  such  circum- 
stances that  he  must  know  that  the  person  offering  it  to  him  has 
no  right  to  it,  will  acquire  no  title;  but  I  never  could  understand 
that  a  party  who  takes  a  bill  bona  fide,  but  under  the  circumstances 
mentioned  in  Gill  v.  Cubit  et  al,  did  not  acquire  a  property  in  it." 
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In  Branch  v.  Roberts,  (1  Bingham,  N.  C.  469),  though  the  ques- 
tion mooted  was  upon  the  pleadings,  the  authority  of  the  last  case 
was  fully  sustained.  The  question  was  again  considered  in  Good- 
man v.  Harvey  et  al.  (4  Ad.  &  Eli.  870),  and  all  the  prior  decisions 
were  examined.  Lord  Denman,  in  deciding  it,  said :  "  I  believe  we 
are  all  of  opinion  that  when  the  party  has  given  consideration  for 
the  bill,  gross  negligence  would  not  be  a  sufficient  answer  to  a  re- 
covery. It  may  be  evidence  of  mala  fides,  but  it  is  not  the  same 
thing.  We  have  shaken  off  the  last  remnant  of  the  contrary  doc- 
trine. When  the  bill  has  passed  to  the  plaintiff,  without  any 
109]  proof  of  bad  faith  in  him,  there  is  *no  objection  to  his  title." 
The  case  was  affirmed  in  Uther  v.  Bich  (10  Ad.  &  Ell.  784 ;  see  also 
Foster  v.  Pearson,  1  Crompton  &  Bos.  Ex.  Bep.  855,  and  Arbouin  v. 
Anderson,  1  Ad.  &  Ell.  N.  S.  645),  where  it  is  said,  "  that  the  owner 
of  a  bill  is  entitled  to  recover  upon  it,  if  he  came  by  it  honestly  ; 
that  fact  is  implied  prima  facie  by  possession." 
.  In  Cbitty  on  Bills,  9  Eng.  Ed.,  216,  it  is  stated  as  the  result  of  all 
the  authorities,  that  "  it  is  not  enough  to  deprive  a  holder  for  value 
of  his  remedy  on  the  bill,  to  show  that  he  was  guilty  of  gross  neg- 
ligence, unless  it  also  appears  that  he  acted  mala  fides;  and  again, 
at  page  217  :  "  The  doctrine  of  Lord  Tenterden  is  now  completely 
exploded,  and  the  old  rule  of  law  that  the  holder  of  bills  of  exchango 
indorsed  in  blank,  or  other  negotiable  securities  transferable  by  de- 
livery, can  give  a  title  which  he  does  not  himself  possess,  to  a  per- 
son taking  them  bona  fide  for  value,  again  re-established  in  its  full- 
est extent.1' 

Such  is  the  law  as  it  now  exists  in  England,  and  the  American 
cases  but  reiterate  the  rule.  In  his  treatise  on  Bills  of  Exchange, 
sec.  416,  Judge  Story  says: "  The  reasonable  doctrine  now  established 
is,  that  nothing  short  of  fraud,  not  even  gross  negligence,  if  unat- 
tended with  mala  fides,  will  take  away  tho  right  of  a  bona  fide  holder 
of  the  bill;"  and  in  sec.  194  he  further  states :  "  The  former  doctrine 
has  been  overruled  and  abandoned." 

See,  also,  Story  on  Prom.  Notes,  sees.  178,  197 ;  1  Parsons  on 
Con.  213 ;  10  Verm.  147  ;  3  Louisa.  Bep.  402 ;  4  Comstock,  147 ;  3 
lb.  230 ;  1  Hill,  287,  before  quoted ;  Cone  v.  Baldwin,  12  Pick.  545 ; 
Wheeler  v.  Guild,  20  lb.  545. 

110]    The  law,  as  thus  interpreted,  can  not  at  this  time  be  •ques- 
tioned, and  it  is  adopted  by  the  court,  as  the  only  proper  rule  that 
should  govern  the  commercial  community.    We  hold  that  unless 
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the  defendants  in  this  suit  have  been  proved  to  bo  complicated  with 
the  fraud  by  which  the  plaintiffs  have  suffered,  they  can  not  be  held 
to  refund  the  amount  that  has  boon  paid  to  them. 

Does  the  evidence  sustain  this  assumption  ?  The  check  was  pur- 
chased in  the  regular  course  of  business ;  there  was  nothing  in  the 
manner  of  its  presentment,  the  appearance  of  the  holder,  or  the  na- 
ture of  the  transaction  to  excite  suspicion.  The  officers  of  the  trust 
company  testify  they  saw  nothing  to  induce  any  particular  inquiry 
as  to  the  title  of  the  holder;  his  demeanor  and  apparent  calling 
were  such  as  to  disarm  suspicion  ;  the  drawers*  of  the  check  were 
perfectly  solvent,  and  their  signature  was  not  doubted. 

There  was  then" nothing  to  put  the  officers  of  the  bank  upon  in- 
quiry: but  if  from  abundant  caution  the  cashier  or  teller  should 
nevertheless  have  sont  to  the  plaintiffs'  banking  house,  to  ascertain 
if  the  check  would  be  paid,  the  answer  must  have  been  that  the 
drawers  had  ample  funds  to  their  credit:  and  is  it  not  probable, 
from  the  fact  that  the  drawees  never  discovered  the  forgery  them- 
selves, that  they  would  have  certified  the  check  to  have  been  valid  ? 
It  is  in  proof,  that  the  signature  of  the  drawers  was  well  imitated, 
though  the  body  of  the  check  was  a  failure  ;  but  as  cheeks  are  not 
always  filled  up  by  the  drawers,  there  was  nothing  in  that  fact  to 
excite  doubt. 

It  is  further  urged,  that  a  check  for  so  largo  an  amount  should  not 
have  been  taken  without  inquiry,  and  a  usage  is  attempted  to  be 
proved,  that  in  some  of  the  banks  in  Cincinnati  such  a  course  is  al- 
ways adopted.  The  proof,  however,  is  unsatisfactory,  even  as  to  any 
individual  bank  *or  banker;  the  result  of  the  whole  evidence  [HI 
is,  that  there  is  no  general  usage,  that  each  bank  is  governed  by  its 
own  rule,  an  honest  discretion  being  exercised  in  the  purchase  of 
bills  and  checks,  as  the  peculiar  circumstances  of  each  case  may  sug- 
gest. 

But  if  a  special  usage  with  one  or  more  banks  existed,  it  could 
not  avail ;  the  usage,  to  affect  the  defendants,  should  h.ave  been 
general.  In  the  late  case  of  Adams  v.  Otterback  (15  How.  545), 
Judge  McLean  very  clearly  lays  down  the  true  rule,  u  To  constitute 
a  usage  it  must  apply  to  a  place,  rather  than  to  a  particular  bank. 
It  must  be  the  rule  of  all  tbe  banks  of  the  place,  or  it  can  not  con- 
sistently be  called  a  usage.  If  every  bank  could  establish  its  own 
usage,  the  confusion  and  uncertainty  would  greatly  exceed  any 
local  convenience  resulting  from  the  arrangement." 
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An  examination  of  the  cases,  however,  already  quoted,  will  ex- 
hibit objections  much  stronger  than  the  fact  that  is  pressed  upon 
the  court,  of  the  large  amount  of  the  check ;  yet  these  objections 
were  ail  overruled  and  held  insufficient  to  excite  suspicion,  or 
to  lead  to  inquiry.  We  hold  the  true  test  of  good  faith  to  be, 
what  should  have  been  done  at  the  time  the  transaction  took  place, 
when  no  suspicion  existed  and  there ^vere  no  obvious  difficulties  to 
avoid ;  not  what  might  have  been  done,  or  what,  after  the  fraud  is 
accomplished,  a  more  rigorous  caution  would  have  indicated.  We 
must  not  determine  the  degree  of  prudence  by  any  other  standard 
than  would  have  governed  honest  men  in  their  ordinary  pursuits : 
nor  can  we,  with  the  new  light  we  may  have  obtained  from  the 
discovery  of  a  fraud,  decide  that  any  precautions  other  than  those 
that  were  used  could  have  prevented  its  perpetration.  It  would  be 
112]  an  *  unsafe  and  certainly  a  most  uncertain  rule,  to  permit 
mere  opinion  to  give  a  character  to  a  past  transaction,  when  its 
consequences  have  been  injurious ;  such  an  opinion  is  too  often 
produced  by  reflecting  upon  the  act  done,  and  the  probable  means 
by  which  it  could  have  been  avoided ;  when,  perhaps,  the  witness 
who  expresses  it,  would,  if  he  had  been  present  when  the  fraud  was 
perpetrated,  have  pursued  the  same  course  that  he  indirectly  cen- 
sures. 

We  have  said,  that  the  evidence  of  mala  fides  need  not  be  such 
as  would  charge  the  purchaser  of  the  bill  with  actual  notice  of  the 
fraud ;  if  such  facts  are  proved  as  will  be  equivalent  to  constructive 
notice,  the  result  must  be  the  same.  We  find  a  very  satisfactory 
illustration  of  the  rule,  in  what  is  required  from  the  purchaser  of 
real  estate  in  order  to  perfect  his  title.  Caveat  emptor  is  the  rule 
by  which  he  is  held,  but  it  applies  only  when  the  buyer  neglects 
the  proper  precautions  in  the  investigation  of  his  title;  does  not 
examine  the  usual  sources  of  information  ;  and  shuts  his  eyes  upon 
those  facts  that  would  necessarily  lead  him  to  the  knowledge  of  a 
defect  in  his  title,  or  an  incumbrance  upon  the  estate.  If,  however, 
the  registry  of  deeds,  and  the  records  of  the  courts  are  examined— 
if  the  parties  in  possession  are  interrogated,  all  has  been  done  that 
the  law  requires,  and  the  purchaser  is  protected. 

Sugden  on  Vendors,  730,  ch.  17 ;  1  Story's  Equity,  sec.  4ml. 

If  we  apply  this  doctrine  to  the  present  case,  the  reason  and  pro- 
priety of  the  principle  we  adopt  as  the  law,  are  fully  vindicated. 

It  is  further  contended  by  the  plaintiffs,  that  the  envelope  or 
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ticket,  within  which  the  checks  were  folded  when  they  were  pre- 
sented for  payment  at  their  counter,  contained  *  a  list  of  the  [113 
checks  and  their  several  amounts,  and  it  was  therefore  a  represent- 
ation+on  the  part  of  the  defendants,  that  they  were  bona  fide  checks, 
and  if  so,  the  payment  did  not  change  the  situation  of  the  parties. 
We  can  not  so  regard  the  evidence.  The  labels  upon  which  the 
checks  were  described,  contained  figures  only ;  the  names  of  the 
drawers  of  the  checks  or  their  date,  were  not  stated,  and  we  can 
not  regard  it  as  anything  more  than  the  presentation  of  such 
checks  for  payment,  imposing  no  more  liability  upon  the  holder  than 
if  they  were  presented  without  any  statement  of  their  several 
amounts.  Every  person  who  exhibits  a  check  at  a  bank  for  pay- 
ment, makes  the  same  representation,  whether  he  speaks  or  is 
silent.  He  asks  for  the  proceeds  as  effectually,  when  be  shows  the 
check  and  does  not  utter  a  word,  as  if  he  minutely  described  it. 
We  can  not  assume  that  what  was  adopted  by  both  parties  as  a 
matter  of  convenience  only,  shall  impose  any  liability,  upon  either, 
to  guarantee  the  genuineness  of  the  checks. 

The  plaintiffs  also  contend  that  the  money  was  paid  by  mis- 
take, and  the  defendants  can  not,  in  good  conscience,  retain  it. 
The  rule  is  admitted  that  where  money  is  paid  by  one  party, 
through  mutual  mistake  of  facts,  in  respect  of  which  both  are  mu- 
tually bound  to  inquire,  it  may  be  recovered  back. 

Chitty  on  Bills,  9th  ed.  425;  Commercial  Bank  v.  Bank  of  Al- 
bany, 1  Hill,  287,  292,  293  ;  Bank  of  Commerce  v.  Union  Bank,  3 
Comstock,  237. 

But  this  doctrine  involves  this  question,  whether  the  parties  are 
in  mutual  fault?  It  does  not  apply  to  that  class  of  cases  we  have 
considered,  when  the  bill  is  taken  in  good  faith  and  paid  to  tho 
holder  by  the  drawee,  thereby  admitting  *the  genuineness  [114 
of  the  instrument ;  if  it  could  be  so  applied,  then  another  rule  of 
law,  and  a  most  salutary  one,  would  be  abrogated,  "  that  when  one 
of  two  innocent  persons  must  suffer  by  the  act  of  a  third,  he  who 
has  enabled  such  third  person  to  occasion  loss,  must  sustain  it" 

Chitty  on  Bills,  9th  ed.,  256 ;  Lickbarrow  v.  Mason,  2  T.  R.  70. 

The  principle  is  more  fully  stated  by  Judge  Story,  in  10  Wheaton, 
342,  already  referred  to :  "  In  respect  to  persons  equally  innocent, 
when  one  is  bound  to  know,  and  act  upon  his  own  knowledge,  there 
seems  to  be  no  reason  to  change  the  loss  from  the  former  to  the 
latter ;  and  there  is  nothing  unconscientious  in  retaining  the  sum 
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received  from  the  bank,  in  payment  of  notes  which  its  own  acts 
have  assumed  to  be  genuine.11 

Any  other  view  of  the  legal  relations  of  the  parties  would  de- 
feat the  right  of  the  purchaser  of  a  bill  to  be  regarded  as  9^  bona 
fide  holder,  and  place  the  parties  where  they  would  be  found  if  they 
had  been  implicated  with  the  original  fraud. 

It  has  been  suggested,  that  there  is  a  distinction  between  bills' 
and  checks,  which  takes  the  present  case  without  the  ordinary  rule. 
We  can  not  so  understand  the  law;  for  all  practical  purposes  they 
are  the  same,  governed  by  the  same  legal  principles,  and  with  some 
exceptions  subject  to  the  same  rules.  Both  may  pass  by  indorse- 
ment (though  checks  generally  pass  by  delivery)  ;  both  are  orders 
drawn  for  the  payment  of  money,  on  a  third  person,  and  are  a  sub- 
stitute in  every  commercial  community  for  cash.  They  are  so  uni- 
versally regarded  as  media  of  exchange,  that  to  restrict  their  nego- 
tiability would  seriously  affect  commercial  confidence,  and  impair 
115]  the  facilities  of  business.  We  *can  not  admit  the  ingenious 
argument  of  counsel,  by  whom  the  distinction  has  been  assumed ; 
we  perceive  none  in  any  important  particular  upon  general  prin- 
ciples, and  we  find  none  in  the  books.  Whenever  a  check  has 
been  paid  by  a  banker,  drawn  upon 'him  and  which  has  afterward 
been  discovered  to  be  a  forgery,  the  rule  applicable  to  bills  has  been 
universally  applied  to  such  checks. 

Smith  v.  Mercer,  6  Taunton,  74 ;  Hall  v.  Fuller,  5  B.  &  C.  750; 
Chitty  on  Bills,  429  ;  Young  t>.  Grote,  4  Bing.  258 ;  Levy  v.  U.  S. 
Bank,  1  Binney,  27  ;  City  Bank  N.  O.  t>.  Girard  Bank,  10  La.  562; 
Marsh  et  al.  v.  Small  et  al.,  3  lb.  402. 

It  is  very  strenuously  urged  that  the  plaintiffs  were  not  bound 
to  claim  the  amount  they  had  paid  until  they  had  discovered  the 
forgery.  The  check,  it  will  be  recollected,  was  purchased  on  the 
14th  December,  paid  the  same  day,  and  the  defendants  were  not 
notified  until  the  24th  that  it  had  been  forged.  The  examination 
of  the  authorities  already  made  by  the  court,  and  the  conclusion  to 
which  it  has  arrived  as  to  the  position  in  which  the  plaintiffs  placed 
themselves  by  the  payment  of  the  check,  will  preclude  any  further 
argument,  as  to  the  duty  of  the  drawees  to  examine  the  signatures 
of  their  customers.  The  question,  however,  very  properly  arises, 
when  the  notice  should  have  been  given,  and  the  check  returned  to 
the  defendants.  It  will  be  borne  in  mind  that  it  is  in  evidence 
that,  as  between  these  parties,  all  mistakes  were  to  be  corrected 
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on  the  same  day  the  checks  were  paid ;  if  they  were  found  to  be 
defective,  they  were  returned  on  that  day,  and  all  errors  were  rec- 
tified. This  was  the  mutual  understanding  of  the  parties,  and  im- 
posed upon  both  the  duty  of  examining  all  checks  on  the  day  they 
•were  received,  *and  to  communicate  at  once  any  discovery  [116 
that  would  affect  the  relations  of  either.  Their  liability  to  refund 
for  checks  improperly  paid  was  limited  to  the  day  upon  which  the 
payment  was  made. 

If  there  had  been  no  such  agreement,  we  should  bold  that  the 
claim  must  have  been  asserted,  and  the  demand  for  repayment 
made  on  the  same  day.  Any  other  rale  would  measure  the  degree 
of  diligence  in  giving  notice  by  the  circumstances  of  the  case,  and 
that  to  be  determined  by  mere  discretion  or  perhaps  caprice. 

In  Wilkinson  v.  Johnston  (3  B.  &  C.  428)  notice  was  given  on 
the  same  day.  In  Cocks  v.  Masterman  (9  B.  &  C.  902,  907)  Mr. 
Justice  Bayley  said  :  "But  we  are  all  of  opinion  that  the  holder  of 
a  bill  is  entitled  to  know,  on  the  day  when  it  becomes  due,  whether 
it  is  honored  or  dishonored,  and  if  he  receive  the  money  and  is 
suffered  to  retain  it  during  the  whole  of  that  day,  the  parties  who 
paid  it  can  not  recover  it  back." 

See  also  Levy  v.  Bank  United  States,  1  Binney,  27 ;  Story  on 
Bills,  sec.  451.  * 

The  situation  of  the  parties  would  be  different  where  the  forged 
notef  or  checks  of  third  persons,  or  of  other  banks,  had  been  re- 
ceived. Then  there  would  have  been  no  legal  payment,  as  no  con- 
sideration passed,  and  the  question  of  notice  to  the  party  from 
whom  they  were  received  would  be  one  of  time  only,  to  be  deter- 
mined by  circumstances.  This  was  the  ground  of  the  decision  in 
Jones  v.  Ryder,  5  Taunt.  488,  and  Bruce  v.  Bruce,  lb.  495. 

The  rule  is  very  clearly  stated  by  Judge  Parker,  in  Gloucester 
Bank  v.  The  Salem  Bank  (17  Mass.  33) :  "  The  party  receiving  such 
notes  must  examine  them  as  soon  as  he  has  opportunity,  and  return 
them  immediately.  *If  be  does  not,  he  is  negligent,  and  neg-  [117 
ligence  will  defeat  bis  right  of  action.  The  principle  will  apply  in 
all  cases  where  forged  notes  have  been  received,  but  certainly  with 
more  strength  when  the  party  receiving  them  is  the  one  purport- 
ing to  be  bound  to  pay ;  for  he  knows  better  than  any  other 
whether  they  are  his  notes  or  not,  and  if  he  pays  them  or  receives 
them  in  payment,  and  continues  silent  after  he  has  had  sufficient 
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opportunity  to  examine  them,  he  should  be  considered  as  haying 
adopted  them  as  his  own." 

But  it  is  said  that  the  strict  rule  should  not  be  applied  here,  be- 
cause the  defendants  lost  nothing  by  the  delay  ;  that  the  moment 
they  purchased  the  check  their  remedy  was  gone,  as  in  all  proba- 
bility the  forger  immediately  fled.  The  receipt  of  the  money,  it  is 
said,  did  not  alter  the  situation  of  the  parties,  or  place  the  defendants, 
in  a  better  condition  than  they  held  before.  This  proposition  is  but 
apetitio  principii ;  it  involves  the  propriety  of  the  rule  the  court  has 
already  adopted,  and  might  well  be  considered  as  sufficiently  an- 
swered and  refuted.  But  it  may  well  be  asked,  if  we  should  per- 
mit the  inquiry,  is  there  not  a  full  reply  to  the  question  in  the  facts 
of  the  case  ?  Can  it  be  said  with  any  certainty  that  if  notice  had 
been  given  on  the  same  day  the  check  was  paid  the  culprit  might 
not  have  been  secured  ?  At  any  rate,  the  probability  of  his  arrest 
would  have,  been  stronger  than  if  the  knowledge  of  the  fraud  had 
been  postponed,  and  opportunity  thereby  given  for  escape ;  the 
chances  of  detection  would  certainly  decrease  with  the  delay. 

We  think  there  is  no  propriety  in  discussing  the  question 
whether  the  defendants  might  or  might  not  have  suffered  by  the 
118]  postponement  of  the  notice  ;  it  is  sufficient  *that  no  notice 
v^s  given.  It  is  the  settled  law  that  "  the  death,  bankruptcy,  or 
known  insolvency  of  the  maker  or  acceptor,  or  his  being  in  prison, 
does  not  constitute  an  excuse  to  give  due  notice  of  non-acceptance 
or  non-payment.  It  is  no  excuse  that  the  chance  of  obtaining  any- 
thing upon  the  remedy  over  was  hopeless  ;  the  parties  are  entitled 
to  have  that  remedy  offered  to  them,  if  it  is  not,  the  law  says  they 
are  discharged."     Chitty  on  Bills,  482,  483. 

Some  confusion  has  occurred  in  blending  the  case  where  the  in- 
dorsement is  forged,  and  that  in  which  the  name  of  the  drawer  or 
maker  is  counterfeited;  and  many  of  the  elementary  writers  per- 
mit the  notes  to  their  text  to  be  filled  up  with  contradictory  au- 
thorities, thereby  sustaining  no  principle,  much  less  describing  the 
obviouB  difference  that  exists  between  cases  so  clearly  distinguish- 
able from  each. other.  It  is  very  clear  that  the  holder  who  traces 
his  title  through  a  forged  indorsement  can  not  be  protected,  though 
he  may  have  been  paid  the  amount  of  the  bill  by  the  drawee  or  ac- 
ceptor, k  bona  fide  purchaser  even  of  such  a  bill  would  acquire 
no  right;  he  would  be  regarded  as  in  mutual  mistake  with  the 
payee  as  to  the  genuineness  of  the  indorsement,  and  be  compelled 
80 


Yol.  I.]  GENERAL  TERM.  119 

Ellis  &  Morton  v.  Ohio  L.  Ins.  and  Trust  Go. 

to  refund  if  he  had  been  paid.  There  can  be  no  analogy  drawn 
from  this  state  of  facts,  to  affect  in  any  degree  the  relations  between 
parties  situated  like  the  plaintiffs  and  defendants  in  this  suit. 

Chitty  on  Bills,  286,  430  ;  Canal  Bank  v.  Bank  of  Albany,  1  Hill, 
291 ;  Talbot  u.  Bank  of  Rochester,  lb.  295  ;  Story  on  Bills,  sec.  309. 

We  have  thus  considered  the  various  questions  submitted  for  our 
consideration.  We  have  been  relieved  of  *much  labor  by  [119 
tbe  ability  and  clearness  with  which  the  counsel  for  both  parties 
have  stated  and  argued  their  several  propositions.  The  case  is  im- 
portant, not  only  as  to  the  amount  in  controversy;  but  in  the  many 
very  interesting  principles  also  its  decision  necessarily  involves. 
It  is  bat  just  that  the  law  should  be  known,  and  when  it  is  known, 
promptly  administered.  There  should  be  no  doubt,  where  the  bus- 
iness of  the  mercantile  community  may  be  so  vitally  affected,  by 
ignorance  of  the  rule,  or  a  want  of  confidence  in  its  adoption  by 
the  court.  It  is  our  duty,  then,  to  declare  what  the  law  is,  and  to 
vindicate  its  uncertainty,  by  adhering  to  its  spirit  and  meaning. 

The  plaintiffs  must  be  called  and  a  judgment  of  non-suit  en- 
tered. 

Fox  *fc  Walker,  for  plaintiffs. 

Worthington  &  Matthews,  for  defendant. 

This  case  was  taken  to  the  general  term  on  error,  and  affirmed  ; 
vide  the  following  page. 


In  General  Term — November,  1864. 

Before  Judges  Stoker,  Spencer,  and  Gholsok. 

Ellis  k  Morton  t?.  The  Ohio  Life  Insurance  and  Trust  Co. 

A  motion  to  arrest  the  evidence  in  any  case  from  the  jury,  and  to  grant  a  non- 
suit, necessarily  assumes  the  fact  that  upon  the  case  as  presented  there  can 
be  no  recovery  by  the  plaintiffs. 

There  is  an  admission  also  in  such  motion  that  the  testimony  offered  by  the 
plaintiffs  is  true,  and,  taking  it  as  true,  there  is  no  ground  to  sustain  the 
action. 

If  there  is  doubt  as  to  the  facts  proved ;  if  the  credibility  of  witnesses  is  called 
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in  question ;  if  there  is  a  dispute  as  to  any  material  part  of  the  testimony, 
a  jury  is  the  proper  tribunal  to  decide  the  controversy. 

But  where,  as  upon  demurrer  to  evidence,  all  the  matters  in  evidence  are  held 
to  be  fully  proved,  and  the  only  real  question  can  be  the  application  of  the 
law  to  those  facts,  it  is  not  only  within  the  power,  but  it  is  the  duty  of  the 
court  to  take  the  responsibility,  and  direct  or  refuse  a  non-suit,  as  in  their 
judgment  shall  be  right  and  proper. 

120]  *A  party  who  pays  a  check  or  draft  drawn  upon  him  is  estopped  from 
denying  the  genuineness  of  the  drawer's  signature. 

The  only  exception  to  this  rule  is,  when  the  party  who  holds  the  check  or  draft 
has  been  guilty  of  fraud,  or  such  gross  negligence  as  would  be  equivalent 
to  fraud. 

When  payment  of  a  forged  bill  or  check  is  once  made  by  the  drawee,  the  party 
to  wbom  the  payment  was  made  is  entitled  to  notice  of  its  invalidity  the 
same  as  the  indorser  of  a  bill  of  exchange. 

[Affirmed  as  to  non-suit ;  reversed  as  to  forged  check,  4  Ohio  St.  628.] 

This  cause  came  up  to  the  general  term  on  error.    The  judges 
delivered  their  opinions  seriatim. 

Spencer,  J.  This  was  an  action  brought  by  the  plaintiffs  in  the 
court  below,  to  recover  for  money  alleged  to  have  been  paid  by  the 
plaintiffs  to  the  defendants*  use,  at  their  request,  and  for  money  al- 
leged to  have  been  had  and  received  by  the  defendants  to  the 
plaintiffs'  use.  It  appears  from  the  bill  of  exceptions,  made  part 
of  the  record,  that  the  plaintiffs  introduced,  upon  the  trial  of  the 
cause,  divers  witnesses,  who  testified  to  the  effect  that  on  the  morn- 
ing of  the  14th  December,  1852,  an  unknown  person,  in  the  garb, 
and  having  the  appearance  of  a  drover,  presented  himself  at  the 
paying  teller's  counter  of  the  banking-house  belonging  to  defend- 
ants, in  Cincinnati,  shortly  after  the  opening  of  the  bank,  and  pro- 
posed purchasing  a  large  amount  of  Kentucky  funds  or  gold,  both 
at  that  time  bearing  a  small  premium  (and  of  the  latter,  of  which 
the  defendants  had  a  liberal  supply,  laid  in  for  the  purpose,  in  part, 
of  accommodating  dealers  in  pork  at  this  season),  exhibiting  at  the 
same  time  two  cash  checks,  one  purporting  to  be  drawn  by  Evans 
&  Swift,  pork  dealers  of  Cincinnati,  upon  the  banking-house  of 
Ellis  &  Morton,  likewise  of  said  city,  and  whose  place  of  business 
is  situated  near  to  that  of  the  defendants,  for  the  payment  of 
$7,500 ;  and  the  other  by  Davis  &  Co.,  also  pork  dealers  in  said 
city,  upon  the  Mechanics  and  Traders'  Bank,  whose  office  is  like- 
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wise  near  *to-  that  of  the  defendants,  for  the  payment  of  [121 
$7,300.  The  proposition  was  communicated  by  the  teller  to  the 
cashier,  and  the  checks  also  shown  him  ;  and  thereupon  it  was  con- 
cluded to  make  the  exchange  in  gold,  at  a  premium  for  the  latter 
of  one-quarter  of  one  per  cent,  which  was  done  accordingly;  the 
gold  delivered,  and  the  checks  received  in  payment  as  so  much 
cash.  No  suspicion,  in  fact,  existed  in  the  minds  of  the  officers  of 
the  bank  as  to  the  genuineness  of  the  checks,  or  the  ownership  by 
the  party  presenting  them,  or  their  sufficiency  in  any  other  respect. 
The  drawers  were  in  good  standing,  and  known  to  have  heavy 
business  transactions  at  that  season  of  the  year,  involving  the  use 
of  large  sums  of  money,  and  the  necessity  of  making  heavy  pay- 
ments. No  inquiry  whatever  was  made  into  the  ownership  of  the 
checks,  or  their  genuineness  or  sufficiency,  but  they  were  received 
upon  the  sheer  judgment  of  the  bank  officers  that  all  was  right. 

Shortly  afterward,  say  between  ten  and  twelve  o'clock  of  the 
same  day,  the  check  supposed  to  be  drawn  by  Evans  &  Swift  upon 
the  plaintiffs  was  placed  by  a  clerk  of  the  defendants  in  a  bundle, 
with  sovcrai  other  checks  drawn  upon  the  plaintiffs  by  divers  other 
persons,  amounting  in  all  to  the  sum  of  $10,000,  pinned  together 
with  a  slip  of  paper  containing  figures  only,  setting  forth  their  re- 
spective amounts  and  the  aggregate  of  all,  but  without  stating  the 
names  of  the  drawers;  and  in  this  manner  the  whole  were  pre- 
sented for  payment  at  the  counter  of  the  plaintiffs.  The  aggregate 
sum  thus  stated  on  the  slip  was  at  once  paid  over  to  the  defendants' 
clerk,  without  the  bundle  being  opened  or  in  any  wise  separated, 
and  without  any  examination  being  made  at  the  time  of  its  con- 
tents. This  modo  of  presenting,  receiving,  and  paying  checks 
*was  usual  and  mutual  between  the  plaintiffs  and  defendants,  [122 
and  it  was  equally  usual  and  mutual  to  correct  any  mistake  or 
wrong  payments  made  by  either,  of  which  notice  might  be  given 
to  the  other  on  the  same  day  when  made,  or,  at  all  events,  not  later 
than  the  morning  following.  The  same  usage  prevailed,  to  a  cer- 
tain extent,  among  others  of  the  city  banks,  but  not  universally. 
After  the  close  of  bank  hours,  on  the  same  day  when  payment  was 
made,  the  bundle  of  checks  referred  to  was  examined  by  one  of  the 
posting  clerks ;  the  checks  found  to  correspond  severally  with  the 
amounts  specified  on  the  slip  of  paper  attached  to  them,  and  were 
charged  up  to  the  parties  from  whom  they  were  supposed  to  emanate. 
Evans  &  Swift  had  then  a  sufficient  deposit  with  the  plaintiffs  to 
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meet  their  check.  Nq  other  or  special  examination  of  the  checks 
appears  to  have  been  made  with  a  view  to  ascertain  their  authen- 
ticity. On  the  24th  day  of  the  same  month,  the  plaintiffs,  having 
discovered  that  the  account  of  Evans  &  Swift  with  them  was  over- 
drawn, sent  for  their  bank-book,  and  entered  therein  the  amount  of 
checks  drawn  by  them,  and  their  checks  were  then  returned  to 
them.  Upon  an  examination  of  these  checks  by  Evans  &  Swift, 
the  check  which  was  the  subject-matter  of  this  action  was  discov- 
ered to  be  a  forgery  ;  the  fact  at  once  communicated  to  the  plaint- 
iffs, and  by  the  latter  to  the  defendants  without  delay,  accompanied 
by  a  notice  that  they  were  expected  to  refund  the  money  paid  on 
the  check.  After  taking,  a  brief  time  to  consider,  the  defendants 
refused  to  pay ;  and,  in  consequence  of  such  refusal,  this  action  was 
brought  by  the  plaintiffs  to  recover  the  amount. 

It  was  further  testified  by  some  of  plaintiffs'  witnesses,  who  are 
123]  tellers  and  bankers'  clerks,  and  among  them,  by  ^Matthews, 
the  receiving  teller  of  the  defendants,  that  they  would  not  have 
taken  so  large  a  check  from  a  stranger,  upon  another  bank,  without 
sending  to  see  if  it  was  good  ;  whilst  others  stated  that  there  was 
no  rule  upon  the  subject,  but  that  each  case  was  to  be  governed  by 
lis  own  circumstances.  So  far  as  any  usage  of  the  defendants 
themselves  was  concerned,  there  was  no  departure  from  it  in  the 
present  instance,  they  having  frequently  taken  checks  payable  to 
bearer,  drawn  on  other  bankB,  from  persons  unknown,  for  the  pur- 
chase of  gold.  Other  facts  were  proven,  rather  going  to  excuse 
the  defendants,  but  not  tending  to  strengthen  the  plaintiffs'  case. 

Upon  the  closing  of  the  plaintiff's  testimony,  the  defendants 
moved  for  a  non-suit,  on  the  ground  that  such  testimony  was  not 
sufficient  to  support  the  plaintiff 's  declaration.  The  motion  was 
granted,  and  judgment  entered  accordingly;  to  reverse  which 
the  present  petition  is  exhibited. 

Two  grounds  are  relied  upon  to  reverse  the  judgment : 

I.  That  the  court  had  no  power  to  order  an  involuntary  non-suit 

II.  That,  if  the  court  had  the  power,  it  was  not  properly  exer- 
cised. 

1.  Because,  upon  all  the  facts  proven,  the  plaintiffs  were  entitled 
to  a  judgment 

2.  If  not  upon  all  the  facts,  yet  sufficient  facts  were  proven  on 
behalf  of  the  plaintiffs,  to  entitle  them  to  a  judgment;  and 
although  other  facts  may  have  come  out  on  the  testimony  of  the 
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plaintiff's  witnesses,  to  rebut  the  plaintiff's  case,  he' bad  a  right  to 
submit  his  case  to  a  jury,  to  determine  whether  the  rebutting  facts 
were  sufficiently  proven  to  set  aside  his  prima  facie  case. 

•1.  Upon  the  first  of  these  propositions,  I  agree  with  my  col-  [124 
league  who  decided  this  case  below,  "  that,  at  this  period  of  our  ju- 
dicial history,  the  power  to  grant  a  non-suit  can  not  be  seriously 
questioned.  True  it  is,  as  contended  for  by  the  counsel  for  theplaint- 
ifls,  that  the  right  is  denied  in  the  courts  of  the  United  States,  and 
in  many  of  the  state  courts.  But  it  is  equally  true  that  the  power 
is  exercised  sub  modo  in  England,  and  in  those  states  of  the  Union 
whose  jurisprudence  and  decisions  we  are  most  conversant  with, 
and  most  usually  follow  ;  and  what  is  more  to  the  purpose,  it  has 
always  been  liberally  exercised  in  our  own  courts — insomuch  that 
not  a  term  elapses  in  any  of  our  courts,  without  its  being  called 
into  frequent  exercise,  and,  so  far  as  I  know,  without  question, 
until  now.  Without  being  expressly  given,  the  power  has  been 
taken  for  granted  in  our  legislation,  as  will  be  seen  by  the  96th  sec- 
tion of  the  old  practice  act,  Swan,  676  (old  ed.),  which  recognized 
it  in  those  classes  of  cases.  1.  When  the  plaintiff's  testimony  is 
irrelevant  to  the  issue.  2.  Insufficient  to  support  his  declaration. 
3.  Withdrawn  by  the  court  from  the  consideration  of  the  jury.  It 
seems  like  a  useless  task  to  vindicate  the  exercise  of  a  power  so 
universally  allowed,  and  sanctioned  by  legislative  recognition,  from 
the  charge  of  usurpation.  And  more  especially  when  it  is  consid- 
ered that  the  article  in  the  bill  of  rights,  which  it  is  supposed  to 
invade,  viz.,  "  the  right  of  trial  by  jury  shall  be  inviolate,"  adopted 
in  the  new  constitution  of  our  state,  is  an  exact  transcript  of  the 
same  declaration  in  the  old  one,  under  which  the  power  had  before 
been  constantly  exercised.  If,  therefore,  it  had  been  supposed  that 
the  exercise  of  the  power  in  question  was  in  violation  of  that  article, 
it  is  impossible  to  believe  *that,  in  the  reconstruction  of  that  [125 
instrument,  and  the  adoption  of  that  article,  the  power  would  not 
have  been  expressly  denied. 

But  it  may  be  well  asked,  in  what  respect  does  the  granting  of  a 
non-suit,  upon  the  insufficiency  of  the  plaintiff's  own  testimony, 
interfere  with  the  right  of  trial  by  jury?  Of  what  has  the  plaint- 
iff to  complain  ?  The  motion  for  its  allowance  presupposes  the  truth 
of  the  plaintiff's  evidence.  But  what  more  can  the  plaintiff  ask 
than  that  the  testimony  adduced  by  himself  shall  be  taken  as  true, 
and  his  witnesses  regarded  as  credible?    When  such  is  the  case, 
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there  is  nothing  for  a  jury  to  find,  as  is  well  said  by  Chief  Jus- 
tice Mellon,  in  Perley  v.  Little,  3  Greenleaf,  99,  "  there  is  no  privi- 
lege, in  a  trial  by  jury,  to  establish  facts  which  are  admitted  by  all 
concerned  to  be  true." 

4.  It  is  claimed  that  this  power,  in  the  present  case,  has  been  im- 
properly exercised.  1.  Because,  upon  all  the  facts  proven,  the 
plaintiffs  were  entitled  to  a  judgment. 

The  elaborate  opinion  (now  in  print,  and  the  subject  of  much 
comment  in  the  argument  at  bar)  given  upon  the  trial  of  this 
cause,  by  my  learned  colleague,  renders  it  unnecessary  to  enter 
upon  a  critical  examination  of  the  authorities  to  sustain  the  various 
propositions  made  and  considered  in  the  case.  They  establish  sat- 
isfactorily, in  tb«  first  place,  that  the  acceptor  or  drawee  of  a  bill 
or  check  is  bound  to  know  the  genuineness  of  the  drawer's  signa- 
ture, as  the  maker  of  a  note  is  required  to  know  his  own.  When, 
therefore,  the  party  acts  upon  such  knowledge,  so  that  rights  are 
honestly  acquired  by  other  parties,  he  is  estopped  or  precluded  in 
law  from  setting  up  his  ignorance  in  fact,  to  prejudice  the  rights  of 
126]  others  thus  acquired  *through  such  ignorance.  2.  This  rule 
presupposes  honesty  and  good  faith  in  him  who  receives  the  bene- 
fit of  this  alleged  ignorance,  so  that  it  would  be  clearly  not  against 
conscience  to  avail  himself  of  the  benefit  thus  acquired.  But  it  re- 
quires nothing  more  on  his  part  than  honesty  and  good  faith.  3. 
It  also  presupposes  that  he  has  given  .value  for  the  subject.  For  it 
would  be  clearly  against  conscience  for  one  to  retain  an  advantage 
obtained  even  through  the  culpable  mistake  or  ignorance  of  an- 
other, where  he  himself  has  lost  nothing  by  it,  but  is  only  a  gainer. 

Apply  these  rules  to  the  facts  proven  in  the  present  case.  The 
plaintiffs  were  the  drawees  of  the  check  in  question,  and  were  re- 
quired  to  know,  before  acceptance  or  payment,  whether  the  signa- 
ture of  the  drawers  was  genuine  or  not.  Having  voluntarily  made 
the  payment,  they  were  bound  by  it,  unless  tho  defendants,  to 
whom  it  was  made,  can  not  conscientiously  retain  it,  by  reason 
that  the  payment  was  wrongfully  procured,  or  the  check  obtained 
by  the  defendants  without  parting  with  anything  valuable  for  it, 
or  under  such  circumstances  as  would  render  it  dishonest  to  de- 
mand payment. 

But  the  facts  show  that  the  defendants  purchased  the  check  from 
the  holder  at  its  full  value  in  money,  supposing  it  to  be  genuine  and 
valid;  and,  under  the  same  supposition,  presented  it  for  payment, 
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and  received  the  money  thereon.  In  this,  there  was  clearly  noth- 
ing dishonest  or  unjust;  nothing  but  what  the  most  scrupulous 
conscience  might  have  allowed. 

But  it  is  supposed  that  the  present  case  falls  without  the  general 
principles  above  laid  down.  1.  Because  it  is  said  the  defendants 
received  this  check  under  such  circumstances  of  gross  carelessness 
as  to  render  their  conduct  *mala  fide.  And,  2.  That,  by  [127 
their  manner  of  presenting  t^ie  check  for  payment,  the  defendants 
represented  it  to  be  genuine  and  valid,  and  thereby  prevented  the 
plain  tiffs  from  exercising  that  circumspection  and  care  in  regard  to 
its  examination  and  payment  which  they  otherwise  would  have 
done.  As  to  the  first,  it  is  enough  to  say  that,  in  making  the  pur- 
chase of  this  check,  the  defendants  were  acting  for  themselves,  in 
their  own  proper  business,  without  any  present  expectation  that 
any  but  themselves  would  be  involved  in  the  consequences  of  their 
act. 

To  say  that,  under  such  circumstances,  their  act  could  in  any 
sense  be  mala  fide  towards  the  plaintiffs,  involves  a  solecism.  Even 
had  this  check  been  purchased  by  the  defendants  on  joint  account 
for  the  parties,  it  would,  with  little  propriety,  bave  been  claimed 
by  the  plaintiffs  that  the  purchase,  as  to  their  portion  was  in  bad 
faith;  for  they  would  not  expect  the  defendants  to  take  better  care 
of  their  interests  than  they  did  of  their  own,  unless  thoy  expressly 
stipulated  for  it.  In  the  affairs  of  life,  it  is  not  usually  expected 
that  a  man  will  take  better  care  of  another's  affairs  than  he  does 
of  his  own.  And  it  is  the  best  evidence  of  good  faith  when  one 
deals  for  another  as  he  deals  for  himself. 

2.  As  to  the  second  proposition,  the  presentment  of  this  check 
for  payment,  in  a  bundle  with  others,  with  a  label  attached  specify- 
ing their  amounts,  was  not  such  a  representation  of  their  genuine- 
ness and  validity,  as  should  have  thrown  the  defendants  off  their 
guard,  and  excused  them  from  examining  for  themselves.  It  was  at 
most  but  a  representation  of  the  opinion  of  the  defendants,  of  the 
facts  supposed — not  more  so,  than  the  open  presentment  of 
*tho  check  would  have  been.  Independent  of  any  custom,  [128 
or  usage,  between  the  parties,  by  which  the  plaintiffs,  at  the  time 
of  payment,  were  excused  from  an  open  examination  of  the  checks 
presented,  it  would  have  been  their  duty  at  once  to  make  such  exam- 
ination j  and  their  neglect  or  refusal  so  to  do,  would  necessarily  be 
at  their  own  peril.    Any  other  rule  would  put  the  plaintiffs  in  a 
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better  position  by  their  own  carelessness,  than  they  would  have  oc- 
cupied had  they  exercised  their  best  judgment  in  the  matter,  and 
taken  their  best  care  to  avoid  the  evil.  If  they  had  made  the  ex- 
amination at  the  time,  and  failed  to  detect  the  forgery,  it  is  con- 
ceded, that  their  payment  of  the  check  would  have  been  their  own 
loss,  notwithstanding  the  manner  of  its  presentment.  But  it  is 
said,  that  by  the  usage  referred  to,  the  defendants  were  at  liberty 
to  pay  the  checks  upon  the  mere  credit  of  the  presentment ;  and 
might  afterward  recall  the  payment  or  treat  it  as  if  none  had  been 
made,  if  upon  subsequent  examination  they  should  find  the  checks 
to  be  invalid.  So  far  as  any  such  usage  was  proven,  it  was  accom- 
panied by  the  condition  that  such  examination  should  be  made  on 
the  same  day ;  or,  at  all  events,  not  later  than  the  following  morn- 
ing. If  not  then  made,  the  payment  became  absolute.  No  mis- 
takes were  corrected  afterward.  This  condition  was  not  complied 
with  in  the  present  instance,  and  the  payment  by  its  terms  there- 
fore became  absolute.  The  plaintiffs  were  no  more  at  liberty  to 
neglect  making  such  examination,  by  the  proper  officer,  than  they 
would  have  been  in  the  first  instance,  irrespective  of  the  usage. 
And,  indeed,  independent  of  the  condition,  it  would  have  been  their 
duty  to  make  the  earliest  examination  into  the  matter  that  their 
129]  circumstances  allowed,  which  should  have  been  not  later  *than 
the  time  of  charging  up  the  checks.  Gloucester  Bank  v.  Salem 
Bank,  17  Mass.  45.  Ten  days  was  clearly  too  late.  Neither  is  it 
of  any  consequence,  as  supposed  by  plaintiff's  counsel,  that  no  harm 
is  proven  to  have  accrued  to  the  defendants  by  this,  delay.  Harm* 
will  be  presumed  in  law  by  the  delay.  lb.  Beside  this,  it  is  not 
a  mere  question  of  harm,  but  of  payment.  When  is  the  payment 
to  be  considered  absolute  ?  It  is  when  the  examination  has  been 
made,  or  sufficient  time  elapsed  to  have  made  it.  Payment  once 
made,  the  rights  of  the  parties  become  fixed  by  it ;  and  though  the 
forgery  should  be  immediately  afterward  detected,  and  made  known 
to  the  party  receiving  payment,  so  as  that  no  possible  harm  could 
come  to  him  by  delay,  the  notice  would  come  too  late ;  the  rights 
of  the  parties  have  been  already  determined. 

On  the  whole,  therefore,  I  do  not  see  how  the  plaintiffs  in  this 
case  could  have  obtained  a  verdict  upon  the  evidence,  consistently 
with  the  rules  of  law. 

This  brings  me  to  a  consideration  of  the  other,  and  only  remain- 
ing question  to  be  disposed  of,  and  that  is  : 
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2.  Supposing,  upon  all  the  facts  proven,  the  court  should  be  of 
opinion,  that  the  plaintiffs  ought  not  to  recover,  yet  it  is  claimed 
that  sufficient  facts  were  proven  on  the  part  of  the  plaintiffs,  to 
warrant  them  in  putting  their  case  to  the  jury  ;  and  where  testi- 
mony is  adduced,  conducing  to  make  out  the  plaintiff's  case,  the 
court  ought  not  to  consider  that  which  makes  for  the  defendant, 
and  so  finding,  upon  the  whole  testimony,  that  the  case  is  with  the 
defendant,  withdraw  the  testimony  from  the  jury,  and  thus  force 
the  plaintiff  to  become  non-suit,  but  should  leave  the  case  to  the 
jury  to  determine  for  themselves. 

*  If  this  be  conceded  to  be  the  true  rule,  then  I  do  not  see  [130 
but  what  the  court  erred  in  granting  this  non-suit.  Irrespective 
of  so  much  of  the  proof  as  tended  to  exculpate  the  defendants,  or 
rather  to  inculpate  the  plaintiffs,  the  plaintiffs'  .testimony,  taken 
wholly  on  its  own  side,  certainly  did  conduce  to  prove  the  issue  on 
bis  part.  What  did  it  establish  ?  That  the  defendants  had  ob- 
tained the  plaintiffs'  money  upon  a  forged  check.  This  would  have 
entitled  the  plaintiff  to  a  recovery,  but  for  the  fact  that  he  was  the 
drawee  of  the  check,  and,  therefore,  was  presumed  in  law  to  be  ac- 
quainted with  the  handwriting  of  the  drawers;  and  so  paid  the 
money  in  his  own  negligence.  But  this  presumption  was  rebutted 
by  further  proof,  that  this  check  was  not  examined,  in  fact,  at  the 
time  of  its  payment,  and  that  such  examination  was  omitted,  in 
consequence  of  a  usage,  or  understanding  between  the  parties,  that 
when  checks  were  presented  in  a  bundle,  as  was  here  done,  and 
payment  made  thereon,  such  payments  were  to  be  recalled  or  cor- 
rected, if  upon  subsequent  discovery  they  were  found  to  be  mis- 
taken. True,  the  time  for  correcting  such  mistakes  was  limited,  by 
the  understanding,  to  the  same  day,  or  to  the  morning  following. 
But,  if  this  part  of  the  evidence,  which  makes  for  the  defendants, 
be  left  wholly  out  of  view,  then  the  time  would  be  such  as,  in  law, 
is  deemed  reasonable ;  and  what  is  reasonable  must  depend  upon 
circumstances  to  be  farther  found  by  the  jury. 

I  am  not  inclined,  however,  to  adopt  the  rule  to  the  extent 
claimed  by  the  defendant's  counsel,  but  think  the  whole  of  the 
plaintiffs'  testimony  may  justly  be  regarded  on  a  motion  for  a  non- 
suit. Of  this  the  plaintiff  has  nothing  to  complain.  He  can  not 
object  that  his  own  testimony  *  is  taken  as  true,  and  his  own  [131 
witnesses  regarded  as  credible.  Indeed,  he  is  forbidden  to  deny 
their  credibility.    This  necessarily  supposes  there  is  no  contradic- 
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lion  in  the  testimony  ;  for,  if  the  testimony  be  contradictory,  it  can 
not  all  be  admitted  to  be  true ;  if  nofr  all  true,  judgment  must  be 
exercised  in  separating  the  true  from  the  false ;  and  this  is  the  pe- 
culiar province  of  the  jury. 

A  motion  for  a  non-suit  is,  in  some  respects,  like  a  demurrer  to 
evidence,  and  a  substitute  for  it.  Like  the  latter,  it  admits  the 
plaintiffs'  testimony  to  be  all  true,  and  such  inferences  as  may  be 
legitimately  drawn  from  it;  but  it  differs  materially  in  this — that 
the  demurrer,  when  properly  presented,  is  stricti  juris,  and  the  judg- 
ment upon  it  is  final,  either  for  the  plaintiff  or  defendant.  Not  so 
of  a  motion  for  a  non-suit.  The  decision  upon  it  is  in  no  case  final, 
so  as  to  conclude  the  right  of  either  party ;  and  the  granting  or  re- 
fusal of  it  is  purely  discretionary.  Hence,  much  greater  latitude 
is  allowed  in  the  consideration  of  the  motion  than  is  allowed  upon 
demurrers  to  evidence.  I  am  not  sure  that  there  is  not  another 
distinction.  The  demurrer  admits  the  fact  sought  to  be  established, 
whilst  the  motion  only  admits  the  evidence  of  the  fact.  The  fact 
that  the  judgment  upon  the  demurrer  to  evidence  is  final,  and  the 
greater  strictness  required  in  stating  and  admitting  the  facts  de- 
murred to,  have  occasioned  it  to  go  almost,  if  not  entirely4  out  of 
practice  ;  and  the  motion  for  non-suit,  which  admits  of  greater  lati- 
tude, has  usurped  its  place.  In  this  state,  I  am  not  aware  that  a 
demurrer  to  evidence  has  ever  been  taken  or  attempted,  whilst  the 
motion  for  a  non-suit  is  of  daily  occurrence.  But,  without  endeav- 
oring to  trace  further  the  analogies  and  distinctions  existing  be- 
132]  tween  the  demurrer  and  the  motion,  I  think  it  *wili  be  found, 
upon  an  examination  of  all  the  authorities,  that  where  the  testi- 
mony is  all  offered  on  the  side  of  the  plaintiff,  and  it  admits  of  no 
contradiction,  that,  in  a  motion  for  a  non-suit,  all  of  the  testimony 
must  be  considered,  as  well  that  which  makes  for  the  defendant  as 
that  which  makes  for  the  plaintiff. 

In  Kentucky,  it  has  been  held,  even  in  a  demurrer  to  evidence, 
that  facts  which  have  been  elicited  upon  cross-examination  will  bo 
considered.  3  Marshall,  277.  And  in  the  late  case  of  Gregory  v. 
Nesbit,  5  Dana,  419-421,  which  was  a  motion  for  non-suit,  the  court 
say :  "  The  motion  is  in  the  nature  of  a  demurrer  to  evidence ;  and 
when  the  evidence  is  all  on  the  side  of  the  plaintiffs,  and  it  is  not 
contradictory  or  doubtful,  it  should  be  indulged.  In  such  motion,  all 
the  facts  proven  should  be  taken  as  true,  as  well  as  every  rational 
deduction  which  a  jury  could  indulge  against  the  defendant."  So, 
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if  the  matter  of  defense  arise  upon  cross-examination  (422).  The 
plaintiff  can  not  impeach  his  own  witnesses  from  what  they  testify 
on  cross-examination;  their  introduction  is  an  admission  of  their 
credibility  (422).  Taking  their  statements  on  both  sides  as  true,  the 
question  may  well  be  made  by  motion  to  the  court,  whether  the 
law  is  for  the  plaintiff  or  for  the  defendant  (422). 

So,  in  Martin  Davis  v.  Green,  9  Shep.  256,  the  court  say :  "  Where 
a  non-suit  is  moved,  all  the  testimony  is  regarded  as  credible,  and 
the  facts  stated  in  the  testimony  as  true.  And  when  there  is  no 
longer  any  dispute  as  to  facts,  whether  a  party  is  entitled  to  re- 
cover upon  such  a  state  of  facts  is  a  question  of  law,  as  clearly  so 
as  upon  a  special  verdict." 

In  New  York,  the  rule  is  carried  still  farther.  There,  *a  [133 
non-suit  has  been  ordered,  after  testimony  on  both  sides.  Rudd  v. 
Davis,  3  Hill,  287,  288.  The  court  say,  p.  288:  "  It  is  enough  that 
a  verdict  for  the  plaintiff  would  be  against  the  clear  weight  and 
effect  of  the  defensive  evidence,  whatever  may  be  its  character." 
So,  also,  in  Scott  v.  Simpson,  1  Sandf.  601,  where  it  was  held  that 
"in  an  action  for  malicious  prosecution,  when  the  plaintiff,  after 
introducing  testimony  going  to  show  want  of  probable  causo,  in- 
troduced two  witnesses,  who  testified  to  facts  showing  that  there 
was  probable  cause,"  non-suit  was  ordered. 

The  last  case  is  in  accordance  with  the  case  of  Davis  v.  Hardy, 
6  Barnwell  &  Cresswell,  13  Eng.  C.  L.  152,  which  *went  a  point  fur- 
ther. This  was  also  a  case  of  malicious  prosecution.  After  plaint- 
iff had  shown  want  of  probable  cause,  the  defendant  introduced  a 
witness,  who  testified  to  a  new  fact,  which  showed  probable  cause. 
The  court  (Chief  Justice  Abbott)  said  :  "As  the  new  testimony 
was  uncontradicted,  and  the  witness  was  unimpeached,  and  no  in- 
compatibility in  his  statement,  the  judge  was  not  bound  to  leave 
his  credit  to  the  jury ;  but  to  take  the  facts  as  proven,  and  act  ac- 
cordingly." So,  in  Massachusetts,  in  the  case  of  Salem  Bank  v. 
The  Gloucester  Bank,  17  Mass.  33,  a  non-suit  was  ordered.  That 
case  was,  in  many  of  its  essential  particulars,  like  the  case  before 
us,  and  especially  upon  the  point  of  the  receipt  of  the  notes  in  pay- 
ment; and  the  case  was  decided  as  well  upon  the  defensive  evidence 
as  upon  that  of  plaintiff. 

And,  in  the  earlier  case  of  Hoyt  v.  Gilman,  8  Mass.  336,  which 
was  an  action  on  a  policy  of  insurance,  on  the  trial,  the  policy  and 
the  loss  were  admitted.     On  the  part  of  the  plaintiff,  it  was  ad- 
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mitted  that,  before  effecting  the  policy,  he  had  received  a  letter, 
134]  which  contained  information  *material  to  the  risk.  The  de- 
fendant then  called  a  witness  (the  insurance  broker),  who  testified 
that  he  had  inquired  of  the  agent  applying  for  insurance,  if  any 
information  or  letter  had  been  received  from  the  ship,  to  which  the 
agent  replied  he  knew  of  none.  The  plaintiff  then  called  the 
agent  as  a  witness,  who,  among  other  things,  testified  that  he  had 
no  recollection  of  any  inquiry  touching  the  letter  or  information 
referred  to.  Upon  the  whole  case,  a  non-suit  was  ordered  j  al- 
though, as  it  appears,  testimony  was  heard  on  both  sides. 

In  Ohio,  so  far  as  I  have  any  knowledge  of  the  subject,  the  prac- 
tice has  been  in  accordance  with  the  rule  as  I  have  laid  it  down  ; 
and  in  one  case,  as  I  had  occasion  to  observe  during  the  argument 
of  this  cause,  the  court  took  the  very  ground  assumed  by  ray  col- 
league on  the  trial ;  and  that  is,  that  the  evidence  will  be  arrested 
from  the  jury,  and  a  non-suit  ordered,  in  cases  where  the  court 
would  feel  obliged  to  grant  a  new  trial,  should  a  verdict  be  found 
for  the  defendant.  It  was  an  action  of  trover,  involving  a  compli- 
cated question  of  fraud,  and  a  large  mass  of  testimony  was  taken, 
occupying  two  days  to  hear  it.  A  verdict  had  been  rendered  in 
favor  of  the  plaintiff  in  the  court  below  ;  another  verdict  for  him 
in  the  Supreme  Court,  which  had  been  set  aside,  because  against 
the  evidence ;  and  yet,  under  these  circumstances,  and  under  the 
same  state  of  proof,  a  non-suit  was  ordered,  on  motion,  because,  as 
the  court  said,  the  verdict  would  be  set  aside,  if  in  favor  of  the 
plaintiff. 

How  long  the  practice  of  granting  now  trials  has  existed  in  this 
state,  I  have  not  been  able  with  certainty  to  learn  ;  but  I  presume 
from  the  earliest  organization  of  the  territory.  Its  existence  in 
cases  of  involuntary  non-suits  was  recognized  by  statute  in  1813, 
and  has  ever  since  then  been  so  recognized.  The  law  of  1831,  in 
conformity  with  which  the  practice  continued,  after  its  repeal  by 
the  law  of  1845  (Swan's  St.,  old  ed.,  676,  recognized  the  propriety 
of  an  involuntary  non-suit  in  three  classes  of  cases :  1.  When  the 
testimony  was  irrelevant  2.  Where  the  testimony  did  not  support 
the  case  set  forth  in  the  declaration.  3.  Whenever  (for  any  cause) 
the  testimony  should  be  arrested  from  the  jury.  The  law  of  1845 
dropped  this  classification  of  cases,  and  confined  itself  to  a  state- 
ment of  the  third  or  last  class  only.  Since  it  was  obvious  that  this 
was  comprehensive  enough  to  include  both  of  the  others,  and  since 
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the  passage  of  this  latter  law  (as  before  remarked),  the  same  prac- 
tice has  been  observed  as  before.  To  the  second  (and  not  to  the 
first)  of  the  above  classes,  clearly  belongs  a  case  where  the  plaintiff 
has  exhibited  testimony,  conducing  to  prove  his  declaration,  but  not 
sufficient  to  establish  it ;  for  where  the  ^testimony  does  not  [135 
conduce  to  prove  the  declaration,  it  is  a  case  of  irrelevant  evidence, 
and  falls  within  the  first  class. 

In  the  third  of  the  above  classes  belongs,  as  I  regard  it,  a  case 
like  that  under  consideration,  where,  upon  the  whole  evidence,  as 
exhibited  by  the  plaintiff  himself,  there  appears  to  be  no  just  foun- 
dation for  a  verdict  in  his  favor,  and  the  whole  "  testimony  is  there- 
fore arrested  from  the  jury."  Indeed,  I  do  not  see  to  what  kind  of 
case  this  third  class  can  be  held  to  apply,  unless  to  one  like  the 
present.  Certainly  not  to  a  case  where  the  plain  tiff's  proof  is  irrele- 
vant— for  that  is  already  provided  for,  under  the  first  class — nor  to 
one  where  the  plaintiff's  proof  "fails  to  establish  his  case,"  for  that 
is  provided  for  under  the  second  class  of  non-suits. 

Upon  the  whole,  I  am  content  to  abide  by  the  rule,  as  laid  down 
by  my  colleague  in  the  trial  of  the  cause,  believing  it  is  not  only  in 
consonance  with  the  settled  practice  in  Ohio,  but  that  it  does  not 
unreasonably  trench  upon  the  right  of  trial  by  jury. 

Gholson,  J.  This  case  has  been  brought  before  us  on  a  bill  of 
exceptions  to  the  order  of  the  judge,  sitting  at  the  special  term, 
directing  what,  according  to  a  practice  which  has  prevailed  in  this 
state,  is  termed  a  peremptory  non-suit ;  and  a  question  is  presented, 
and  pressed  very  earnestly  on  our  consideration,  whether  a  judge, 
after  a  case  has  been  submitted  to  the  jury,  has  the  power  to  com- 
pel a  plaintiff,  against  his  consent}  to  become  non-suit. 

If  this  question  were  presented  to  me  on  general  principles,  un- 
affected by  the  practice,  decisions,  and  legislation  of  the  state,  I 
should  feel  but  little  difficulty  in  deciding  ^against  the  exist-  [136 
ence  of  any  such  power.  If  the  question  were  to  arise  for  the  first 
time  in  a  state,  proceeding  according  to  the  course  of  the  common 
•law,  the  weight  of  authority  is  plainly  opposed  to  any  such  prac- 
tice. (See  Minchen  v.  Clement,  1  B.  &  Aid.  252;  Dewar  v.  Pinday, 
4  Nev.  &  Man.  633;  Corsar  v.  Keed,  8  Eng.  L.  &  E.  E.  380.)  But 
the  question  is  not  so  presented ;  and,  looking  at  the  practice  on 
this  subject  in  Ohio,  as  it  has  undoubtedly  existed  for  a  number  of 
years,  and  the  recognition  which  it  has  received  from  the  decisions 
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of  our  highest  tribunal,  and  from  legislative  enactment,  I  feel 
bound  to  say,  such  a  power  does  exist. 

A  statute  was  enacted,  as  early  as  the  4th  of  February,  1813  (2 
Chase,  794),  which  must  either  have  been  predicated  upon  a  then  ex- 
isting distinction,  or  which  at  once  created  a  distinction,  between 
voluntary  and  involuntary,  or  peremptory  non-suits.  That  statute 
provides  expressly  for  the  right  to  escept  to  the  opinion  of  the 
court  directing  a  non-suit.  It  gave  the  right  pf  appeal  in  all  cases 
of  non-Buit,  directed  by  the  court,  by  reason  of  irrelovancy  of  tes- 
timony, or  by  reason  that  the  testimony  adduced  did  not  support 
the  case  set  forth  in  the  declaration,  but  a  different  one ;  and,  also, 
whenever  the  testimony  might  be  arrested  from  the  jury,  by  reason 
of  which  the  plaintiff  became  non-suit.  This  enactment  was  sub- 
stantially followed  in  the  subsequent  revisions  of  the  practice  act, 
and  in  the  present  law  regulating  appeals  to  the  District  Court. 

In  the  case  of  Bradley  v.  Sneath,  6  Ohio,  490,  it  is  said :  u  Will  an 
appeal  lie  from  a  voluntary  non-suit?  The  Act  of  Assembly 
(29  O.  L.  75),  provides  for  an  appeal,  when  the  court  order  a  non- 
137]  suit,  by  reason  of  the  *irrelvancy  or  insufficiency  of  testimony 
to  support  the  plaintiffs'  declaration,  and  where  a  non-suit  results 
from  the  court's  arresting  the  testimony  from  the  jury.  All  these 
cases,  which  are  exceptions  to  the  common  rule,  suppose  the  inter- 
position of  the  court.    This  is  essential  to  the  appeal." 

There  can  not  be  any  better  or  higher  authority  in  Ohio  to  sus- 
tain the  distinction  between  voluntary  and  involuntary  non-suits, 
and  the  numerous  cases  on  the  subject  in  Wright's  .Reports,  need 
not  be  cited.  The  court  may,  in  certain  cases,  according  to  the 
practice  in  this  state,  order  a  peremptory  non-suit.  The  next  and 
more  important  inquiry  is,  in  what  cases  may  this  be  done?  If  the 
enactment  of  the  legislature  which  has  been  cited,  be  considered 
sufficient  to  establish,  either  directly  or  by  recognition,  the  practice 
of  ordering  what  are  termed  peremptory  non -suits,  then  the  same 
enactment  should,  by  its  express  enumeration  of  certain  classes  of 
cases  in  which  a  non-suit  may  be  ordered,  be  deemed  a  sufficient  au- 
thority for  the  exclusion  of  any  others.  It  must  be  considered  that 
the  legislature  intended  to  extend  the  right  to  appeal,  and  to  except, 
to  every  case  in  which  a  non-suit  was  the  result  of  the  interposition 
of  the  court;  and  as  the  cases  in  which  such  right  maybe  exercised 
are  limited  by  the  statute,  so  must  be  limited  the  power  to  order  a 
non-suit. 
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If  this  view  bo  correct,  the  question  then  becomes  one  of  con- 
struction ;  but  such  is  the  general  character  of  the  language  used 
in  the  statute,  that  the  difficulty  of  its  solution  is  in  no  respect  di- 
minished. 

The-statute  appears  to  provide  for  three  classes  of  cases.  It  will 
be  more  convenient  to  consider  them  in  an  order  different  from  that 
in  which  they  are  enumerated  in  *the  statute.  As  to  the  [138 
second  class,  the  cases  which  it  will  embrace  are  those  in  which 
there  appears  what  is  technically  called  a  variance.  What  is  al- 
leged and  what  is  proved  do  not  agree.  A  case  may  indeed  be 
fully  made  out  in  proof,  but  it  is  not  the  case  stated  in  the  pleading. 
The  court  therefore  orders  a  non-suit. 

In  the  first  and  third  classes,  a  non-suit  is  the  result  of  there  be- 
ing no  case  made  out.  In  one,  because,  though  testimony  bo  offered, 
it  is  irrelevant — has  no  proper  connection  with  the  matter  stated  or 
the  point  in  issue.  In  the  other,  because,  though  testimony  has 
been  given,  it  is  arrested  from  the  jury. 

It  is  obvious,  that  in  each  class  of  cases,  the  non-suit  is  the  conse- 
quence of  the  opinion  of  the  court,  that  the  testimony  offered  or 
given  by  tho  plaintiff  does  not  legally  make  out  the  claim  he  has 
brought  forward,  or  establish  the  issue  between  him  and  the  defend- 
ant. It  is  equally  obvious,  that  in  each  class  of  cases  the  order  of 
non-suit  has  the  effect  of  arresting  the  evidence  from  the  jury.  The 
whole  effect  of  the  statute  and  the  practice  is,  that  in  two  enumer- 
ated cases,  and  in  such  others  as  the  principles  of  law,  and  particularly 
those  prescribing  the  province  of  the  judge  and  jury,  will  warrant, 
the  evidence  maybe  arrested  from  the  jury,  and  there  being  no  evi- 
dence on  which  to  predicate  a  verdict,  the  plaintiff  becomes  non- 
suit by  order  of  the  court. 

To  determine  in  what  cases  a  judge  will  be  warranted  in  arrest- 
ing the  evidence  from  the  jury,  we  are  not  left  without  a  guide.  It 
was  a  well-known  proceeding  at  common  law,  accomplished  by 
what  is  called  a  demurrer  to  evidence,  for  which  in  the  practice  in 
Ohio  I  consider  a  motion  for  a  non-suit  to  be  the  subsitute.  A  de- 
murrer *to  evidence,  as  well  as  a  non-suit,  takes  from  the  [139 
jury  the  consideration  of  the  evidence  offered  in  the  case.  The 
great  difference  is  that  in  the  former  the  decision  of  the  court  may 
be  final  between  the  parties,  but  can  not  be  so  in  the  latter.  And 
it  will,  therefore,  be  sufficient  to  apply  to  the  latter  the  same  rules 
and  restrictions  which  are  intended  to  guard  against  any  infringe- 
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menl  upon  the  right  of  a  trial  by  jury,  which  have  been  established 
in  respect  of  the  former. 

The  general  principles  on  this  subject  are  vory  clearly  laid  down 
by  Eyre,  C.  J.,  in  delivering  the  unanimous  opinion  of  the  judges 
to  the  House  of  Lords,  in  Gibson  v.  Hunter,  2  H.  Bl.  187,  205":  "  In 
the  first  stage  of  that  process,  under  which  facts  are  ascertained,  the 
judge  decides  whether  the  evidence  offered  conduces  to  the  proof  of 
the  fact  which  is  to  be  ascertained  ;  and  there  is  an  appeal  from  his 
judgment  by  a  bill  of  exceptions.  The  admissibility  of  the  evi- 
dence being  established,  the  question  how  far  it  conduces  to  the  proof 
of  the  fact  which  is  to  be  ascertained  is  not  for  the  judge  to  decide, 
but  for  the  jury  exclusively,  with  which  judges  interfere  in  no  case 
but  where  they  have  in  some  sort  substituted  themselves  in  the 
place  of  the  jury  in  attaint,  upon  motions  for  new  trials.  When 
the  jury  have  ascertained  the  fact,  if  a  question  arises  whether  the 
fact  thus  ascertained  maintains  the  issue  joined  between  the  par- 
ties ;  or,  in  other  words,  whether  the  law  arising  upon  the  fact 
(the  question  of  law  involved  in  the  issue  depending  upon  the  true 
state  of  the  fact)  is  in  favor  of  one  or  other  of  the  parties ;  that 
question  is  for  the  jury  to  decide.  Ordinarily  he  declares  to  the 
jury  what  the  law  is  upon  the  fact  which  they  find,  and  then  they 
140]  compound  their  verdict  *of  the  law  and  fact  thus  ascertained. 
But  if  the  party  wishes  to  withdraw  from  the  jury  the  application 
of  the  law  to  the  fact,  and  all  considerations  of  what  the  law  is  upon 
the  fact,  he  then  demurs  in  law  upon  the  evidence,  and  the  precise 
operation  of  that  demurrer  is  to  take  from  the  jury  and  refer  to 
the  judge  the  application  of  the  law  to  the  fact." 

It  was  held  in  that  case  that  the  evidence  could  not  be  arrested 
from  the  jury,  so  as  to  allow  the  court  to  pass  its  judgment  on 
the  case,  "  without  distinctly  admitting  on  the  record  every  fact 
and*  every  conclusion  which  the  evidence  given  for  the  plaintiff  con- 
duced to  prove." 

In  the  case  of  Cocksedge  v.  Fanshaw,  1  Dougl.  119,  it  is  said  by 
Lord  Mansfield  that,  by  a  demurrer  to  evidence,  "  the  defendant 
admits  every  fact  which  the  jury  could  have  found  upon  the  evi- 
dence." 

The  decision  in  Gibson  v.  Hunter  is  referred  to  and  adopted  by 

the  Supreme  Court  of  the  United  States,  in  Fowle  v.  The  Common 

Council  of  Alexandria,  11  Wh.  320 ;  and  in  the  case  of  Thornton 

v.  The  Bank  of  Washington,  3  Peters,  36,  it  is  said  by  the  same 
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court :  ll  The  party  who  demurs  to  evidence  seeks  thereby  to 
withdraw  the  consideration  of  the  facts  from  the  jury,  and  is,  there- 
fore, bound  to  admit  not  only  the  truth  of  the  evidence  given,  but 
every  fact  which  that  evidence  may  legally  conduce  to  prove  in 
favor  of  the  other  party." 

The  subject  of  demurrers  to  evidence  was  very  fully  considered, 
and  the  authorities  examined  in  the  case  of  Copeland  v.  New  Eng. 
Ins.  Co.,  22  Pick.  135  ;  in  which  case  a  very  important  distinction 
is  pointed  out,  that  appears  to  have  been  disregarded  in  other  cases. 
It  is  said  in  that  case,  speaking  of  the  effect  of  the  demurrer  to  ev- 
idence :  **'  It  seems  to  have  been  supposed  to  be  an  admission  [141 
of  the  truth  of  the  evidence  ;  and  the  court  have  been  called  upon, 
supposing  it  all  to  be  true,  to  determine  what  inferences  may  be 
drawn  from  it,  and  whether  it  would  be  competent  for  the  jury 
upon  it  to  find  a  verdict  for  the  plaintiff.  And  it  has  been  argued 
that  if  we  would  set  aside  a  verdict  found  for  the  plaintin%  on  this 
evidence,  we  must  render  judgment  for  the  defendants,  on  the  de- 
murrer. But  we  think  this  is  a  mistaken  view  of  the  subject,  and 
fails  to  give  the  demurrer  its  legal  effect.  It  leaves  it  to  the  court 
to  draw  inferences  from  the  circumstances  proved,  and  to  judge  of 
the  weight  of  the  evidence,  which  would  be  trenching  upon  the  prov- 
ince of  the  jury.  The  effect  of  a  demurrer  to  evidence  is  not  only 
to  admit  the  truth  of  the  evidence,  but  the  existence  of  all  the 
facts  which  are  stated  in  that  evidence,  or  which  it  conduces  to 
prove."  The  true  question  always  raised  by  this  kind  of  a  de- 
murrer is,  not  what  it  is  competent  for  the  jury  to  find,  but  what 
the  evidence  tends  to  prove."  "  The  result  of  these  authorities  is 
that  a  demurrer  to  evidence  admits  not  only  all  the  facts  directly 
stated  in  it,  but  also  all  the  facts  which  the  evidence  in  any  degree 
tends  to  prove." 

In  opposition  to  this  view  of  the  effect  of  a  demurrer  to  evidence, 
mvj  be  cited  Hansbrough  v.  Thorn,  3  Leigh,  147, 159,  in  which  case 
it  is  said  by  Tucker,  president  of  the  Court  of  Appeals  :  "  I  think 
the  expression,  that  the  demurrant  must  admit,  or  is  considered  as 
admitting,  every  fact  which  the  evidence  may  conduce  to  prove, 
must  not  be  understood  too  broadly.  The  language  of  this  court 
is  more  appropriate ;  that  the  demurrant  must  be  considered  as  ad- 
mitting all  that  could  reasonably  be  inferred  by  *a  jury  from  [142 
the  evidence  given  against  him.  For  evidence  may  conduce,  that 
is,  tend  or  contribute  toward  the  proof  of  a  fact,  which  it  is  very 
vol.  i — 7  97 
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far  from  establishing,  and  which  could  not  be  fairly  inferred  from 
it."  The  same  idea  is  found  in  an  earlier  case  in  the  same  court: 
Stephen  t;.  White,  2  Wash.  203,  211.  And  it  was,  probably,  in  view 
of  the  Virginia  practice  as  to  demurrers  to  evidence,  essentially  va- 
riant from  the  English  (3  Leigh,  157  ;  2  Band.  357 ;  5  lb.  4),  that 
Marshall,  C.  J.,  said,  in  the  case  of  Pawling  v.  The  United  States, 
4  Cranch,  219 :  "  The  party  demurring  admits  the  truth  of  the  tes- 
timony to  which  he  demurs,  and  also  those  conclusions  of  fact  which 
a  jury  may  fairly  draw  from  that  testimony.  Forced  and  violent 
inferences  he  does  not  admit;  but  the  testimony  is  to  be  taken 
most  strongly  against  him,  and  such  conclusions  as  a  jury  might 
justifiably  draw,  the  court  ought  to  draw."  So,  in  the  case  of  the 
Bank  of  the  United  States  v.  Smith,  11  Wheaton,  171,  it  is  paid  : 
*'  By  this  demurrer  the  defendant  has  taken  the  questions  of  fact 
from  the  jury,  where  they  properly  belonged, 'and  has  substituted 
the  court  in  the  place  of  the  jury,  and  every  thing  which  the  jury 
could  reasonably  infer  from  the  evidence  demurred  to,  is  to  be  con- 
sidered as  admitted." 

The  contrariety  of  opinion  which  appears  in  the  authorities  I  have 
cited,  may  have  had  its  origin  to  some  extent  in  overlooking  the  rule 
of  pleading,  "  which  is,  not  that  the  issue  shall  be  joined  on  a  single 
fact,  but  on  a  single  point  of  defense  "  (41  E.  C.  L.  E.  42  ;  lb.  415). 
And  "  though  it  be  that  issue  must  be  taken  on  a  single  point,  yet  it 
is  not  necessary,  nor  ever  can  be,  that  such  single  point  must  consist 
only  of  one  single  fact"  Several  facts  maybe  put  in  issue  amount- 
143]  ing  to  only  one  proposition,  and  *it  can  not  be  necessarily 
true  that,  one  or  more  of  the  facts  being  proved,  the  proposition  is 
thereby  established.  Nor  when  the  authorities  say  that  the  party 
who  demurs  to  the  evidence  must  admit  the  facts  which  the  evi- 
dence tends  to  prove,  do  they  mean  the  issue  or  proposition  that  it 
is  to  bo  maintained.  It  follows  that  a  demurrer  to  evidence  can 
only  be  properly  tendered  when  the  point  in  issue  consists  in  sev- 
eral facts ;  and  can  only  be  successful  when  there  has  been  a  fail- 
ure to  offer  or  to  have  received  by  the  court  testimony  tending  to 
prove  one  or  more  of  such  facts.  It  is  for  the  court  to  decide,  as  a 
matter  of  law,  what  are  the  material  facts  in  issue,  and  whether 
there  be  evidence  relevant  to  the  proof  of  each  of  those  facts. 

This  view  of  a  demurrer  to  evidence  is  shown  in  an  extract  from 
Gould  on  Pleading,  cited  in  22  Pick.  141.  "  The  object  of  a  demur- 
rer is  to  bring  in  question  on  the  record  the  relevancy  of  the  evi- 
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dence  on  one  Bide,  and  to  make  the  question  of  its  relevancy  the  sole 
point  on  which  the  issue,  in  fact,  is  to  be  determined ;  that  evidence 
is  always  relevant  to  any  issue  which  it  conduces  in  any  degree  to 
prove.  And  as  its  relevancy  is  the  only  point  of  which  the  court 
can  judge,  it  follows  that  it  can  never  bo  safe  for  a  party  to  demur 
to  evidence  which  is  clearly  relevant  to  the  whole  issue,  viz.,  which 
clearly  conduces  in  any  degree  to  prove  the  whole  affirmative  side 
of  the  issue." 

The  same  contradiction  which  I  have  just  been  considering  is 
found  in  the  authorities  in  respect  to  the  practice  of  ordering  a 
non-suit ;  and  it  is  particularly  observable  in  the  decisions  in  Mas- 
sachusetts and  New  York.  In  the  latter  state,  the  idea  of  substi- 
tuting the  court  in  the  place  of  the  jury,  and  determining  what 
conclusions  may  properly  be  drawn  from  the  testimony,  seems  to 
have  been  *carried  to  a  great  extent ;  and,  indeed,  they  have  [144 
gone  so  far,  under  what  they  term  their  modern  practice,  as  to  order 
a  non-suit  after  evidence  has  been  offered  on  both  sides,  and  this 
not  on  the  weakness  of  the  case  made  by  the  plaintiff,  or  in  respect 
of  any  deefct  of  proof  on  his  part,  but  on  the  strength  of  the  de- 
fense offered  by  the  defendant  Kudd  v.  Davis,  3  Hill,  287,  288, 
and  cases  cited,  7  Hill,  529. 

In  Massachusetts,  on  the  contrary,  the  same  principles  laid  down 
in  22  Pick.  7,  in  respect  to  a  demurrer  to  evidence,  have  been  ap- 
plied on  motions  for  a  non-suit.  Wilkinson  v.  Scott,  17  Mass.  249- 
258 ;  Hose  v.  Learned,  14  Mass.  154. 

And  the  same  rule  governs  in  several  other  states.  Davis  v. 
Steiner,  14  P.  St  275 ;  1  Cush.  23 ;  Miss.  Eep.  292. 

After  the  review  which  I  have  made  of  some  of  the  authorities 
on  the  question  of  arresting  evidence  from  the  jury,  I  need  scarcely 
add  that  I  concur  in  the  principles,  stated  in  2  Henry  Blackstone, 
and  explained  in  22  Pick.,  that,  in  my  opinion,  wherever  there  is 
any  evidence,  however  slight,  tending  to  prove  the  facts  essential 
to  make  out  a  case  for  the  plaintiff,  a  non-suit  can  not  be  properly 
ordered ;  that  it  is  in  no  case  a  question  at  to  the  weight,  but  as  to 
the  relevancy  of  the  testimony.  If  the  testimony  tends  to  prove  a 
prima  facie  case  for  the  plaintiff,  a  non-suit  can  not  be  properly  or- 
dered. Nor  can  facts  tending  to  prove  a  defense  on  the  part  of  the 
defendants,  though  proceeding  from  witnesses  introduced  by  the 
plaintiff,  be  considered  on  a  motion  to  non-suit    If  the  defendant 
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wishes  to  set  up  any  such  facts,  he  must  resort  to  the  jury  to  have 
them  established. 

145]  *Having  thus  stated  the  rules  by  which  I  think  the  propri- 
ety of  the  non-suit  in  the  present  case  must  be  tested,  it  remains 
for  me  to  inquire  what  were  the  facts  essential,  in  point  of  law,  to 
establish  the  case  proposed  to  be  made  oat  for  the  plaintiffs,  and 
whether  there  was  any  evidence  tending  to  prove  those  facts. 

The  action  in  this  case,  which  is  brought  under  the  common 
counts  in  assumpsit,  has  been  termed  an  equitable  action.  Money 
has  been  received  by  the  defendant,  which  the  plaintiffs  claim 
justly  and  rightfully  belongs  to  them,  and  which  the  defendant 
can  not  in  good  conscience  retain.  Now,  though  the  form  of  the 
action  be  general,  the  plaintiff  must  establish  a  state  of  facts, 
which,  in  point  of  law,  leads  to  that  conclusion. 

It  appears  that,  on  the  14th  day  of  December,  1852,  the  plaintiffs 
had  in  their  possession  $7,500  of  thoir  own  money ;  that  on  the 
same  day  this  sum  of  money  was  paid  to  the  defendant,  on  the 
presentation  of  a  check  for  that  amount,  drawn  on  the  plaintiffs, 
who  were  bankers,  by  one  of  their  customers  or  depositors,  and 
payable  to  bearer.  The  money  thus  passed  from  the  possession  of 
the  plaintiffs  into  that  of  the  defendants.  By  the  present  action,  it 
is  sought  to  recover  it  back,  and  the  plaintiffs  have  introduced  tes- 
timony to  make  good  such  a  claim. 

They  prove  that  this  check  was  forged,  of  which  they  were  ig- 
norant at  the  time  of  its  payment.  And  here  the  question  arises, 
and  it  is  an  important  one,  as  to  the  propriety  of  the  non-suit, 
whether,  had  the  plaintiffs  gone  no  further,  they  would  have  estab- 
lished a  prima  facie  case  f 

The  principle  on  which  tne  acceptor  of  a  bill  of  exchange  is 
146]  bound  to  pay,  though  it  is  discovered  that  the  signature  *of 
the  drawer  be  forged,  is,  that  he  is  estopped  to  deny  the  handwrit- 
ing, and  the  recovery  is  had  against  him  as  if  it  were  a  valid  bill. 
If  the  bill  be  held  valid  for  the  purpose  of  a  recovery,  it  must  be 
for  the  Otbor  purposes  of  the  suit;  and  as  it  would  be  unjust  to  re- 
quire the  acceptor  to  pay  a  forged  bill  to  a  holder,  who  had  given 
no  value  for  it,  the  acceptor  would  be  allowed  to  require  proof  to 
that  effect  from  the  holder,  and  for  such  purpose  to  show  that  there 
had  been  illegality  in  the  concoction  of  the  bill.  And  the  proof 
of  the  forgery  might  well  be  offered  for  this  purpose,  not  in  de- 
nial of  the  handwriting,  but  to  throw  on  the  holder  the  burden 
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of  proving  that  he  had  taken  the  bill  in  the  usual  course  of  busi- 
ness and  for  value. 

The  payment  of  a  check  purporting  to  be  drawn  on  a  banker, 
and  payable  to  bearer,  has  the  same  effect  to  estop  the  banker  from 
denying  the  signature  of  the  drawer  of  tbe  check  that  is  given  to 
the  acceptance  of  a  bill.  I  consider  that  the  authorities  establish 
that  proposition.  Now,  the  rule  which  is  applied  for  the  purpose 
of  shifting  the  burden  of  proof  in  an  action  on  an  accepted  bill  can 
not  properly  apply  where  the  position  of  the  parties  is  reversed. 
The  payment  of  the  check  must  be  considered  as  admitting,  not 
only  the  signature  of  the  drawer,  but  the  prima  facie  title  of  the 
holder.  So  the  holder  of  an  accepted  bill,  who,  while  he  continued 
holder  merely,  might,  in  an  action  on  the  bill,  have  had  thrown 
upon  him  the  burden  of  proving  that  he  was  a  bona  fide  holder  for 
value,  could  not  be  placed  in  that  position  after  payment  of  the 
money.  In  either  case,  to  recover  back  the  money,  the  plaintiff 
must  prove  affirmatively  his  title  to  it,  as  against  the  defendant. 
The  fact  that  the  bill  or  check  was  *forged  does  not  in  itself  [147 
give  a  right  to  recover  the  money  back ;  it  may  be  so,  and  yet  the 
plaintiff  may  have  no  title  to  the  money.  Indeed  the  plaintiff,  by 
the  policy  of  the  law,  for  such  a  purpose  alone,  is  estopped  from 
proving  that  the  signature  of  the  drawer  of  the  bill  or  check  was 
forged.  That  fact  of  itself  avails  nothing,  and  is,  in  truth,  only  in- 
troductory to  the  proof  of  other  facts  impeaching  the  title  of  the 
defendant. 

There  was  a  time  when  it  was  considered  that  a  person  could  not 
receive  a  check,  or  even  a  bank-bill  of  a  large  amount,  without 
making  proper  inquiry  as  to  the  title  of  the  holder,  and,  in  case  of 
any  subsequent  dispute  on  the  subject,  it  was  left  to  the  jury  to 
consider  whether  proper  diligence  had  been  used ;  but  I  do  not  un- 
derstand such  to  be  now  the  law. 

In  the  carefully  considered  case  of  Gibson  v.  Minet,  1  H.  Bl.  607, 
it  was  said  by  Eyre,  C.  B.,  speaking  of  a  bill  of  exchange:  "  The 
wit  of  man  can  not  devise  anything  better  calculated  for  circula- 
tion. The  value  of  the  writing,  the  assignable  quality  of  it,  and 
the  particular  mode  of  assigning  it,  are  created  and  determined  in 
the  original  frame  and  constitution  of  the  instrument  itself;  and 
the  party  to  whom  such  a  bill  of  exchange  is  tendered  has  only  to 
read  it — need  look  no  further,  and  has  nothing  to  do  with  any  pri- 
vate history  that  may  belong  to  it.    The  policy  which  introduced 
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this  simple  instrument  demands  that  the  simplicity  of  it  should  bo 
protected,  and  that  it  never  should  be  entangled  in  the  infinitely 
complicated  transactions  of  particular  individuals,  into  whose 
hands  it  may  happen  to  come.  Hitherto,  that  policy  has  pre- 
vailed." 

And  it  did  prevail,  until  the  decision  in  the  case  of  Gill  v.  Cubitt 
148]  and  other  kindred  cases.  Those  decisions  have  *been  swept 
away,  and  the  negotiability  of  bills  of  exchange  now  stands  on  its 
former  footing. 

Without  reviewing  the  numerous  decisions  on  the  subject,  it  may 
be  safely  stated  that,  independent  of  any  agreement,  there  are  two 
facts  which  might  be  established  in  such  a  case  as  the  present, 
either  of  which,  connected  with  the  proof  of  the  fbrgery  would 
make  out  a  case  for  the  plaintiff.  1.  That  the  defendant  was  a 
holder  without  having  given  value.  2.  That  he  was  a  holder  in  bad 
faith.  For  I  suppose  it  to  be  good  law  that  a  man  may  have  given 
a  valuable,  and  indeed  full,  consideration  for  a  bill,  and  yet  not  be  a 
bona  fide  holder.  Though  such  a  case  is  not  likely  to  occur. 
Partridge  v.  Bank  of  England,  9  Q.  B.  58  ;  E.  C.  L.  426. 

The  proof  offered  by  the  plaintiff,  as  to  the  first  fact,  clearly  es- 
tablished that  the  defendant  was  a  holder  for  value.  The  check 
was  taken  at  its  counter,  and  the  full  value  for  it  was  paid  in  cash. 
This  proof  rendered  it  much  more  difficult  for  the  plaintiffs  to  ex- 
hibit any  testimony  tending  to  show  bad  faith  in  the  defendant. 
The  fraudulent  act,  in  this  case,  was  the  making  and  uttering  a 
false  apd  forged  check,  and  I  can  not  see  how  the  defendant  can 
be  connected  with  the  fraud,  and  held  to  have  acted  mala  fide,  ex- 
cept by  some  proof  of  a  participation  by  its  agents  in  the  forgery, 
or  a  knowledge  on  their  part  that  the  check  was  not  genuine.  I 
do  not  understand  any  part  of  the  testimony  as  tending  to  either 
of  these  conclusions,  or  that  it  was  claimed  to  have  any  such  ten- 
dency. And  without  some  testimony  tending  to  implicate  the  de- 
fendant with  the  fraud,  I  do  not  think  the  plaintiffs  could  recover, 
in  this  aspect  of  the  case. 

149]  I  have  now  to  consider  the  effect  of  what  is  said  to  be  *a 
custom  or  understanding  between  the  plaintiffs  and  defendants,  as 
to  th6  examination  and  return  of  checks,  and  the  paying  the  forged 
check  with  others,  on  the  presentation  of  a  ticket  showing  the 
amount  of  each  check,  and  the  aggregate  of  the  whole. 

It  is  claimed,  on  the  part  of  the  plaintiffs,  that  the  mode  in  which 
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the  check  was  presented  amounted  to  a  representation  or  warranty 
of  its  genuineness.  If  it  did,  it  must  have  been  the  result  of  some 
previous  agreement  or  understanding  between  the  parties.  As  the 
law  imposes  no  liability  as  guarantor  on  the  holder  of  a  check  who 
presents  it  for  payment;  but,  on  the  contrary,  prescribes  as  the 
rule,  that  it  is  the  duty  of  the  banker  to  know  the  signature  of  his 
customer;  the  mere  presentation  of  the  checks,  in  an  envelope 
showing  their  amount,  would  not,  of  itself,  establish  such  a  propo- 
sition. 

Admitting  that  there  was  an  agreement  in  the  strongest  terms  in 
which  any  of  the  witnesses  speak  of  a/mstom  or  understanding,  in 
relation  to  the  return  of  checks,  it  is  clear,  to  my  mind,  that  the 
plaintiffs  have  entirely  failed  to  bring  themselves  within  the  terms 
of  that  agreement.  Had  an  action  been  predicated  upon  it  (and 
this  part  of  the  case  might,  perhaps,  be  disposed  of,  by  saying  that 
a  special  count  would  be  required),  an  averment  of  a  return  of  the 
check,  on  the  same  day,  or,  at  furthest,  on  the  next,  would  be  re- 
quisite. There  is  no  proof  to  sustain  such  an  averment.  In  a 
court  of  law,  where  the  time  for  the  doing  of  an  act  is  expressly, 
prescribed,  it  is  always  deemed  material.  In  any  court,  time,  in  re- 
spect to  the  matter  under  considesation,  would,  I  think,  be  deemed 
material.  It  would  be  considered  sufficient,  that  the  party  might  be 
injured  by  the  delay ;  no  court  should,  in  opposition  *to  the  [160 
stipulation  in  the  agreement^enter  into  an  inquiry  whether  he  had 
been  injured. 

In  either  aspect  of  the.  case,  I  have  come  to  the  conclusion, 
that  it  was  not  made  out  on  the  part  of  the  plaintiffs,  and  that 
the  judgment  must  be  affirmed. 


In  Special  Term — June,  1864. 
Gholsok,  J.,  presiding. 

Adolph  Louis  v.  Steamboat  Buckets. 

Where  common  carrier  fails  to  deliver  goods  at  the  time  contracted  for,  or 
wholly  fails  to  deliver  them  at  all,  the  measure  of  damages  is  the  market 
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value  of  the  articles  at  the  place  of  delivery,  at  the  time  they  should  have 
been  delivered. 

If  goods  were  intended  to  be  reehipped  for  some  other  point  than  that  at  which 
the  carrier  contracted  to  deliver  them,  loss  of  profits  on  a  sale  which  might 
have  been  made  at  the  ultimate  point  of  destination,  is  neither  a  natural 
nor  proximate  consequence  of  the  breach  of  contract. 

A  temporary  inflation  of  the  price  of  an  article  in  common  use  and  constant 
demand,  would  not  be  a  fair  measure  of  damages  in  such  a  case. 

No  costs  would  be  allowed  in  an  action  which  should  have  been  brought  before 
a  justice  of  the  peace. 

[1  D.  23;  6  Ohio  St.  697 ;  8W.L.  G.  275 ;  Costs  unknown  to  common  law, 
6  O.  46 ;  At  discretion  of  chancellor,  W.  95.] 

This  was  an  action  submitted  to  be  tried  by  the  court,  and  the 
facts  were  found  to  be  as  follows : 

"  The  defendant  contracted  to  deliver  twenty  barrels  of  whisky 
for  the  plaintiff,  at  a  place  called  Napoleon,  in  Arkansas.  The  ves- 
sel, instead  of  making  the  delivery  when  she  reached  Napoleon, 
carried  the  goods  on  to  New  Orleans,  and  did  not  deliver  them 
until  her  return,  some  two  weeks  after  the  proper  time  of  delivery, 
when  they  were  delivered  and  received  by  the  consignee  or  agent 
of  the  plaintiff.  A  question  arose  &»  to  the  proper  measure  of  dam- 
ages, and  as  to  what  damages  the  plaintiff  could  legally  show 
151]  *to  have  proceeded  from  the  neglect,  and  to  be  properly 
chargeable  on  the  defendant. 

"  The  plaintiff  claimed  that  he  had  the  right  to  show  that  Na- 
poleon was  not  the  ultimate  point  of  destination,  but  that  the 
whisky  was  intended  for  Little  Bock.  That  if  the  whisky  had 
been  delivered  at  the  proper  time  it  would  have  been  transhipped 
to  Little  Eock,  reaching  there  at  the  earliest  period  of  the  resump- 
tion of  navigation  on  the  Arkansas  River,  at  which  time  the  proof 
showed  that  on  account  of  the  scarcity  of  the  article  in  the  market, 
a  very  high  price  might  have  been  obtained.  This  high  price  only 
continued  for  a  short  time.  On  the  coming  in  of  a  sufficient  sup- 
ply, the  price  fell.  If  the  whisky  had  gone  forward  at  or  within 
a  day  or  two  of  the  time  the  vessel  reached  Napoleon,  and  had  been 
forwarded  to  Little  Hock,  as  other  goods  belonging  to  the  plaintiff, 
and  part  of  tbre  same  shipment,  the  plaintiff  might  have  sold  atone 
dollar  per  gallon.  After  the  fall  in  the  market,  he  was  compelled 
to  sell  at  a  price  very  much  reduced.  This  difference  was  one  item 
of  damage,  which  the  plaintiff  claimed  to  recover." 
104 


Vol,  L]  SPECIAL  TERM.  152, 153 

Louis  v.  Steamboat  Buckeye. 


Gholson,  J.  The  general  principle  requires  that  the  proximate 
and  natural  consequences  of  the  breach  of  contract  in  such  a  case 
as  the  present,  should  form  the  subject  of  the  damages  to  be  recov- 
ered. 11  Barb.  371,  and  cases  cited  ;  2  Greenl.  Ev.  256.  Difficulty 
has  occurred  in  applying  this  rule  to  particular  casos ;  but  in  the 
present  case,  the  loss  of  an  unusually  high  price  for  the  article,  at 
its  ultimate  point  of  destination,  does  not  seem  to  me  to  be  either 
a  proximate  or  natural  consequence  of  the  breach  of  contract. 

*Had  there  been  an  entire  failure  to  deliver  the  whisky,  [152 
the  measure  of  damages  seems  to  be  fixed  by  the  decisions,  at  the 
value  of  the  article  at  the  time  and  place  of  delivery,  and  interest 
for  the  delay.  M.  Gregor  v.  Kilgore,  6  Ohio,  358 ;  5  Conn.  222 ;  5 
W.  &  S.  106. 

There  having  been  a  delivery  at  the  place  agreed  on,  though  not 
at  the  time,  it  is  difficult  to  see  how  greater  damages  can  be  recov- 
ered than  would  have  been  allowed  had  there  been  no  delivery  at 
all.  And  if  there  had  been  no  delivery,  the  market  price  of  the 
article  at  Napoleon  would  fix  the  damages.    6  Ohio,  358. 

Bat,  if  we  could  have  reference  to  Little  Rock,  I  do  not  think  a 
temporary  high  price,  owing  to  accidental  circumstances,  would 
furnish  a  proper  guide.  3  Hill,  333, 338.  Such  a  price  can  scarcely, 
with  any  propriety,  be  considered  a  market  price.  Where  an  arti- 
cle of  a  particular  description,  and  of  constant  demand,  is  in  the 
hands  of  one  or  two  individuals,  and,  owing  to  temporary  causes, 
the  quantity  can  not  be  increased,  it  would  be  scarcely  proper  to 
admit  that  what  they  might  choose  to  ask,  or  be  able  to  exact, 
would  form  "  a  proper  basis  upon  which  to  determine  the  value, 
when  the  fact  becomes  material  in  the  administration  of  justice.'1 
3  Hill,  338.  In  this  case,  the  witness  says,  that  of  the  particular 
description  of  whisky,  there  was  none  in  the  market.  He  could 
have  got  the  high  price  if  he  had  had  the  article.  It  then  becomes 
the  mere  loss  of  a  bargain,  of  a  chance  for  a  speculation.  If  the 
plaintiff,  in  this  case,  had  in  view  a  temporarily  inflated  price  for 
liquors  at  Little  Bock,  and  the  importance  of  his  consignment, 
reaching  there  among  the  earliest  arrivals,  on  the  rise  of  the  river, 
he  should  have  made  his  contract  specially  with  reference  thereto. 
He  should,  at  *least  have  communicated  these  particular  [163 
circumstances  to  the  carrier.  The  plaintiff  not  having  done  so,  I 
feel  that  I  would  be  doing  injustice  to  visit  on  the  carrier  the  loss 
to  tlie  plaintiff  of  the  high  price  in  the  Little  Bock  market. 

105 


153  SUPERIOR  COURT  OP  CINCINNATI.      [Vol.  I. 

Northern  Bank  of  Kentucky  v.  Nash  &  Guild. 

Having  disposed  of  this  part  of  the  plaintiff's  claim,  I  next  come 
to  a  consideration  of  the  actual  legal  damages  sustained  by  him 
on  account  of  the  breach  of  the  contract.  After  considering  each 
item  of  damage,  and  giving  what  I  consider  a  fair  estimate  to  each, 
I  make  the  amount  $30,  for  which  he  will  be  entitled  to  a  judg- 
ment; but,  as  the  amount  is  under  the  jurisdiction  of  a  justice  of 
the  peace,  I  can  give  him  no  costs. 


In  Special  Term — June,  1854 
Gholbok,  J.,  presiding. 

Northern  Bank  of  Kentucky  v.  Nash  &  Guild. 

There  are  instances  where,  on  motion  by  the  defendant,  the  court  will  discharge 
an  attachment  as  to  a  part  of  the  property  attached;  but  the  burden  of 
showing  that  a  particular  piece  of  property  should  be  discharged  is  upon 
the  party  applying. 

The  right  to  discharge  on  motion  must  be  limited  to  cases  where  defendant 
shows  an  interest  in  the  motion,  and  is  prejudiced  either  by  the  granting 
or  by  the  operation  of  the  attachment. 

Where,  however,  a  motion  is  made  to  discharge  an  attachment,  on  the  ground 
that  it  was  wrongfully  obtained,  no  question  as  to  the  interest  of  the  de- 
fendants in  the  property  attached  will  prevent  a  full  inquiry  into  the  cor- 
rectness of  the  grounds  on  which  the  attachment  was  predicated. 

Though  a  defendant  may  move  to  discharge  a  part  of  the  property  attached, 
on  the  ground  of  excessive  levy,  or  exemption  by  law,  he  can  not,  by  this 
method,  raise  a  question  as  to  the  extent  or  nature  of  his  title. 

Query,  whether  an  equitable  interest  may  not  be  attached  under  the  code  ? 

[Equitable  interest  attachable,  2  Handy,  202,  217;  Seney,  818,  and  cases 
cited.] 

This  case  was  before  the  court,  on  a  motion  to  discharge  an  at- 
tachment as  to  a  certain  lot,  levied  on  as  the  property  of  the  de- 
fendant, Charles  Guild. 

Ferguson  &  Long,  for  the  motion. 

King,  Anderson  <Sc  Sage,  contra. 
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*Gholson,  J.  The  order  of  attachment,  in  thia  case,  was  [154 
issued  on  two  grounds  stated  in  the  affidavit  of  the  cashier  and 
agent  of  the  plaintiff.  The  motion  to  discharge  is  made  upon  affi- 
davits, procured  on  the  part  of  the  defendant,  Guild,  who  makes 
the  motion,  and  is  resisted  upon  affidavits  on  the  part  of  the  plaint- 
iff. I  have  looked  through  the  affidavits  upon  both  sides,  to  satisfy 
myself  whether,  upon  the  statements  and  facts  presented,  it  was 
proper  that  the  order  of  attachment  should  be  retained,  and  it  ap- 
pears to  me  that  the  plaintiff  is  entitled  to  the  benefit  of  the  order 
of  attachment. 

This  point-does  not  seem  to  be  contested  by  the  counsel  for  the 
motion,  who  limit  their  application  to  the  exemption  from  the  op- 
eration of  the  attachment  of  a  certain  piece  of  property,  and  tacitly 
admit  that  the  attachment  ought  to  stand  good  as  to  any  other 
property  levied  on,  or  as  the  foundation  for  the  proceeding  against 
the  garnishee.  The  attachment,  then,  having  properly  issued,  the 
question  whether  any  particular  piece  of  property  shall  be  with- 
drawn from  its  operation  is,  to  my  mind,  a  very  different  question 
from  that  which  would  arise  on  the  propriety  of  the  attachment 
itself,  and  should  be  decided  on  different  considerations.  The  bur- 
den of  showing,  upon  a  motion  of  this  kind,  that  a  particular  piece 
of  property  should  be  discharged  from  the  attachment,  and  the  ap- 
parent security  for  his  debt,  obtained  by  the  plaintiff,  divested  from 
him,  is  unquestionably  on  the  party  applying;  and,  in  my  opinion, 
such  showing  should  be  clear  and  satisfactory.  Several  instances 
may  be  supposed,  in  which  a  defendant,  not  contesting  in  its  en- 
tirety the  right  of  the  plaintiff  to  an  attachment,  might  yet  very 
properly  ask  that  a  part  of  the  property  be  discharged. 

♦Although  the  language  of  the  code,  section  228,  is  general,  [155 
that  the  defendant  may  "  move  to  discharge  an  attachment  as  to  the 
whole,  or  a  part  of  the  property,  attached,11  the  right  to  a  discharge 
must  be  limited  to  the  cases  in  which  the  defendant  shows  an  in- 
terest in  the  motion,  and  is  prejudiced  either  by  the  granting,  or 
by  the  operation  of  the  attachment. 

When  a  defendant  moves  to  discharge  an  attachment,  on  the 
ground  that  it  has  been  wrongfully  sued  out,  I  should  not  be  in- 
clined to  permit  any  question,  as  to  bis  interest  in  the  property 
levied  on,  to  operate  to  prevent  a  full  inquiry  into  the  correctness 
of  the  grounds  on  which  the  attachment  was  predicated.  In  such 
a  case,  his  interest  is  clear,  for  the  motion  is  directed  against  the 
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foundation  of  an  attachment  against  all  his  property.  Bat  when, 
by  the  form  and  object  of  the  motion  and  the  facts  shown,  it  ap- 
pears that  the  defendant  can  really  have  no  interest  in  the  matter, 
can  not  be  benefited  by  the  granting,  nor  prejudiced  by  the  refusal 
of  the  motion,  and  the  only  effect  would  be  to  decide,  in  a  summary 
manner,  a  matter  of  contest  between  the  plaintiff  and  third  per- 
sons, which  decision  would  bo  in  no  way  obligatory  on  them,  and 
might  seriously  prejudice  the  plaintiff,  I  do  not  think  there  is  a 
proper  case  for  the  action  of  the  court. 

The  question  as  to  the  title  or  interest  of  the  defendant,  in  respect 
of  its  being  legal  or  equitable,  appears  to  fall  within -the  same  ob- 
jection. Although  it  may  be,  that  under  our  former  attachment 
law,  an  equitable  interest  could  not  be  attached,  I  can  find  no  in- 
stance in  which  such  an  objection  was  ever  raised  by  motion.  A 
defendant  may  bo  permitted  to  move  to  discharge  a  part  of  the 
156]  property  attached,  on  the  ground  that  there  had  been  *an 
excessive  levy,  or  that  the  property  was  exempt  by  law,  but  I  do  not 
see  the  propriety  of  raising  in  this  way  a  question  as  to  the  nature 
or  extent  of  his  title. 

Independent  of  this  objection,  I  would  not  discharge  property 
from  an  attachment  on  a  mere  motion,  on  the  ground  that  the  in- 
terest of  the  defendant  was  an  equitable  one,  unless  I  was  clearly 
satisfied  that,  under  the  code,  such  an  interest  could  not  be  reached 
by  attachment.  Upon  looking  at  and  comparing  sections  191, 194, 
198,  207,  210,  and  particularly  section  221  of  the  code,  it  would  be 
difficult  to  soy  that  the  remedy  by  attachment  had  not  been  ex- 
tended in  respect  of  the  nature  and  description  of  the  property 
which  may  be  attached. 

I  strongly  incline  to  the  opinion,  that  an  equitable  interest  in 
real  estate  may  now  be  the  subject  of  attachment;  but  it  is  not 
necessary  to  decide  that  question,  as  the  plaintiff,  in  my  opinion,  is 
entitled  to  have  it  brought  forward  in  a  regular  form,  and  in  such 
shape,  that  the  decision  will  be  obligatory  on  all  the  parties  in- 
terested. 

In  accordance  with  these  views,  the  motion  will  be  overruled. 
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In  Special  Term — June,  1854. 
Gholsok,  J.,  presiding. 

T.  B.  Young  &  Co.  v.  Steamboat  Virginia. 

In  a  proceeding  under  tbe  common  carrier  act,  in  which  a  steamboat  is  attached, 
a  petition  must  he  filed  as  in  other  cases,  and  the  answer  may  he  verified 
by  some  one  authorized  to  appear  and  act  in  steamboat's  behalf. 

The  same  strictness  of  proof  may  be  required  under  the  code,  in  rendering  judg- 
ment by  default  in  such  cases,  as  was  required  under  the  law  before  the 
code. 

Though,  for  the  purpose  of  being  sued,  a  steamboat  is  a  quasi  person,  and  the  pro- 
ceedings under  the  statute  are  instituted  and  carried  on  against  the  steam- 
boat by  its  name  or  description,  they  are  really  and  practically  between 
the  plaintiff  and  the  owners  or  master  of  the  boat.  Proceedings  under  the 
common  carrier  act,  come  within  the  provisions  of  sec.  604  of  the  code; 
but  as  the  code  nowhere  provides  *for  such  process  as  a  warrant  of  [157 
attachment  under  the  provisions  of  the  common  carrier  act,  recourse  must 
he  had  to  that  aot  to  obtain  such  process,  and  regulate  proceedings  under  it. 

After  the  return  of  the  attachment,  the  subsequent  proceedings  may  be  in  con- 
formity with  the  code. 

[Seney,734.] 

Gholson,  J.  The  motion  in  this  case,  though  in  form  to  dismiss 
the  action  for  want  of  jurisdiction,  has  been  modified  by  an  under- 
standing during  the  argument,  so  as  to  raise  the  question  whether 
it  be  regular  and  proper  to  file  a  petition  in  accordance  with  the 
code,  in  a  proceeding  against  a  steamboat,  under  the  common  car- 
rier act?  Swan  St  185.  The  counsel  for  the  defendant  contends, 
that  the  plaintiff  can  only  proceed  by  filing  a  declaration  in  debt 
or  assumpsit,  and  that  it  is  impracticable  to  adapt  the  provisions  of 
the  code  to  a  proceeding  against  a  steamboat.  There  appears  to  be 
no  difficulty  in  respect  of  the  petition.  It  contains  substantially 
every  allegation,  and,  indeed,  more  than  a  declaration  in  assumpsit 
for  such  a  cause  of  action  would  contain.  But,  it  may  be  said,  the 
difficulty  will  occur  when  an  answer  is  to  be  prepared ;  that  it  was 
quite  easy  under  the  old  form  of  proceeding  to  file  a  plea  of  non-as- 
sumpsit, or  even  a  special  plea  when  required,  but  it  will  be  im- 
practicable to  file  and  verify  an  answer  under  the  code.    I  do  not 
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see  this  difficulty.  Who  would  file  the  plea  ?  Not  the  steamboat, 
but  some  person  authorized  to  appear  and  act  on  its  behalf.  Why 
this  person  might  not  be  required  to  plead  only  what  he  believed 
to  be  true,  and  to  give  the  evidence  of  belief  required  in  other 
cases,  it  is  difficult  to  conceive. 

It  is  also  said,  that  where  only  the  steamboat  is  served  by  being 
158]  seized,  it  would  be  wrong  to  enter  a  judgment  on  'default,  to 
take  the  default  as  an  admission  of  the  cause  of  action  ;  that  such 
was  not  the  practice  before  the  code.  If  before  the  code,  the 
courts,  without  any  express  requisition  of  law,  and  different  from 
the  usual  practice,  were  more  strict  in  requiring  proof  in  such  pro- 
ceedings as  this,  and  with  a  view  to  prevent  fraud,  I  see  no  reason 
why  it  may  not  still  be  done. 

It  is  farther,  argued,  that  the  code  only  contemplates  contro- 
versies between  persons,  and  that  this  is  an  action  against  a  thing, 
and,  therefore,  the  provisions  of  the  code  are  not  applicable.  But 
this  seems  to  be  begging  the  question.  There  can  be  no  controversy 
between  a  person  and  a  thing.  We  should  look  at  the  substance  of 
the  matter,  and  that  is,  that  the  statute,  in  analogy  to  some  pro- 
ceedings in  rem,  regards  a  seizure  of  the  boat  as  a  sufficient  notice 
to  its  owners,  or  to  those  having  it  in  charge.  No  proceeding  in 
rem  can  be  maintained  without  notice,  actual  or  constructive,  to  the 
person  or  persons  interested  in  the  thing.  They,  thus,  become  par- 
ties, and  the  proceeding  one  between  persons.  Limitations  have 
been  placed  upon  proceedings  in  rem,  which  do  not  apply  in  ordin- 
ary cases;  and  distinctions,  which  are  well  understood,  exist  be- 
tween what  are  termed  proceedings  in  rem  and  in  personam.  But 
it  would  be  a  mistake  to  suppose,  that  the  persons  interested  are 
not  considered  parties  in  one  proceeding  as  well  as  the  other. 
Any  proceeding  in  rem,  framed  of  such  a  character  as  to  give  no 
notice,  actual  or  constructive,  would  not  be,  in  any  just  sense,  a  ju- 
dicial proceeding.  This  is  very  strongly  stated  by  Judge  Story,  in 
the  case  of  Broadwell  v.  Neptune  Insurance  Company,  3  Sumn.  607, 
609.  The  cases  of  the  Mary,  9  Cranch ;  Bowler  v.  Bldridge,  18 
159]  Conn.  10,  and  others,  *which  need  not  be  cited,  show  that 
notice  to  the  persons  interested  is  essential  in  all  judicial  proceed- 
ings. In  admiralty  proceedings  a  monition  or  summons  either 
precedes  or  accompanies  an  attachment.  The  common  carrier  act 
does  not  provide  for  a  summons.  It  was  evidently  the  intent,  that 
the  seizure  of  the  steamboat  should  be  deemed  a  sufficient  notice. 
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If  a  case  should  ever  occur,  in  which,  under  the  circumstances,  it 
could  not  be  so  considered,  it  would  be  the  duty  of  the  courts  to  see 
that  notice  in  some  proper  way  was  given,  though  not  expressly 
provided  by  the  statute,  as  was  held  in  Patterson  v.  Frather,  11 
Onto,  35.  Or,  it  might  be  properly  held,  that  such  a  case  did  not 
come  within  the  purview  of  the  law,  and  that  there  was  no  juris- 
diction. 

It  would  therefore  appear  that,  though,  for  the  purpose  of  being 
sued,  a  steamboat  has  been  considered  a  quasi  person,  and  the  pro- 
ceedings under  the  statute  are  instituted  and  carried  on  against 
the  steamboat  by  its  name,  or  description,  they  are  really  and  prac- 
tically between  the  plaintiff  and  the  owner  or  master  of  the  boat. 
The  difference  is,  that  the  names  of  the  parties  do  not  appear  on 
the  record,  which  was  required  in  ordinary  cases;  but  in  the  class 
of  cases  contemplated  by  the  common  carrier  act,  such  a  requisite 
was  inconvenient  and  sometimes  impracticable,  and  to  obviate  this 
difficulty  was  one  of  the  main  objects  of  that  act.  Many  of  the 
provisions  of  that  act  show,  that  those  interested  in  the  steamboat 
are  to  be  considered  as  parties  in  the  proceedings  under  it ;  and 
practically  we  know  that,  in  the  way  of  defense,  they  exercise  all 
the  rights  of  parties.  In  the  present  case,  the  boat  was  seized. 
She  was  immediately  released,  upon  a  bond  being  executed  by  the 
master,  in  *whose  charge  she  was.  The  thing,  then,  is  sub-  [160 
Btantially  gone,  and  the  controversy  is  one  between  persons. 

A  difficulty  has  been  suggested,  why  those  persons  who  repre- 
sent the  boat  can  not  defend.  The  answer  must  be  in  the  name  of 
the  boat,  and  no  provision  is  made  for  the  verification  of  an  answer 
in  such  a  case.  But  this  I  consider  to  be  a  sticking  in  the  letter 
of  the  statute.  When  it  is  held,  that,  for  practical  purposes,  the 
owners,  or  those  interested  in  the  boat,  are  the  parties,  the  difficulty 
is  gone.  The  pleading,  though  in  form  in  the  name  of  the  boat, 
may  be  verified  by  the  party  interested  in  the  boat,  his  agent,  or 
attorney. 

I  do  not  think  there  is  any  substantial  reason,  after  a  steamboat 
has  been  seized,  under  the  proper  process,  why  the  provisions  of 
the  code  should  not  apply  to  the  subsequent  proceedings.  The  diffi- 
culty is,  whether  the  proceeding  can  be  commenced  under  the  code? 
And  if  not,  whether,  starting  under  the  common  carrier  act,  it  can 
be  proceeded  with  under  the  code  ?    The  doubt,  in  the  solution  of 
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these  questions  grows  out  of  the  language  of  the  code  in  sections 
603,  604,  and  605. 

It  was  evidently  the  intention  of  the  legislature  in  enacting  the 
code  that  we  should  have  in  our  courts  a  consistent  and  harmonious 
system  of  practice  and  proceeding.  While  general  rules  were 
adopted  as  to  all  ordinary  actions,  certain  cases  were  excepted  to 
prevent  inconvenience  and  trouble,  under  sections  603,  604,  and 
605.  In  admitting  these  exceptions,  however,  there  is  an  intent 
manifested,  though  more  clearly  as  to  some  classes  of  cases  than 
others,  that  all  proceedings,  whenever  it  was  practicable,  should  be 
under  the  code.  This  general  intent  of  the  legislature  to  establish 
161]  ft  uniform  mode  of  'proceeding  in  all  cases  I  shall  endeavor 
to  carry  into  effect,  whenever  and  so  far  as  the  language  of  the 
statutes  will  permit. 

The  first  point  of  difficulty  is,  whether  such  a  proceeding  as  this 
is  embraced  under  section  604  or  section  605  of  the  code?  The 
counsel  for  the  plaintiff  in  this  case  has  strongly  contended  that  it 
is  embraced  under  section  605.  The  code  commissioners,  in  their 
notes,  place  it  under  section  604,  "  as  a  statutory  remedy  not  here- 
tofore obtained  by  action."  If  it  be  a  statutory  remedy  not  here- 
tofore, that  is,  before  the  enactment  of  the  code,  obtained  by  action, 
the  term  "  remedy  "  must  have  reference  to  the  security,  right  of 
preference,  or  lien,  obtained  by  the  seizure  of  the  steamboat,  and 
not  the  recovery  of  the  debt  or  damages  obtained  by  the  subsequent 
proceedings,  which  had  been,  and  were  required  to  be  in  the  ordi- 
nary form  of  actions  at  law ;  and  in  this  respect,  at  least,  were,  be- 
fore the  enactment  of  the  code,  generally  understood  to  be  actions 
at  law.  This  distinction,  in  my  opinion,  was  in  the  minds  of  the 
commissioners  when  they  placed  proceedings  under  the  common 
carrier  act  within  the  provisions  of  section  604  ;  and,  considering 
the  matter  in  this  view,  they  appear  to  me  to  have  been  right. 

Assuming,  then,  that  the  institution  of  a  proceeding  under  the 
common  carrier  act  was  embraced  in  section  604,  still  that  section 
provides  that  "  it  may  be  prosecuted  under  the  code  whenever  it  is 
applicable."  The  code,  however,  nowhere  provides  for  such  a  pro- 
cess as  a  warrant  of  attachment  under  the  common  carrier  act; 
and  it  seems  to  be  clear  that  to  obtain  such  a  process,  and  regulate 
the  proceedings  under  it,  recourse  must  be  had  to  that  act. 
162]  *And  then  the  question  arises,  whether  the  proceedings, 
having  been  commenced  under  the  common  carrier  act,  may,  after 
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the  retain  of  the  warrant  of  attachment,  be  conducted  as  to  the 
subsequent  proceedings  in  conformity  with  the  code  ?  In  my  opin- 
ion, they  may  bo  so  conducted  j  and  I  have  arrived  at  this  conclu- 
sion, in  view  of  the  general  intent  manifested  by  the  legislature  in 
framing  the  code,  and  the  sections  to  which  I  have  adverted,  and 
the  absence  of  any  prohibition  to  the  contrary.  There  is  not  only 
no  prohibition,  but  I  think  a  fair  construction  of  section  604  will 
expressly  authorize  the  proceedings  subsequent  to  the  return  of  the 
warrant  to  be  conducted  under  the  code.  It  is  said  in  section  604 : 
"  Such  proceedings  may  be  prosecuted  under  the  code  whenever  it 
is  applicable."  When  a  proceeding  consists  of  different  parts  or 
stages  of  progress,  to  any  of  which  the  provisions  of  the  code 
would  be  properly  applicable,  there  can  be  no  good  reason  why 
they  should  not  be  so  applied.  It  would  appear  to  be  authorized 
by  the  language  cited  ;  and,  indeed,  if  that  clause  of  section  604 
only  applies  to  those  statutory  remedies  which  can  be  entirely  and 
in  all  respects  carried  out  under  the  code,  it  would  probably  be 
found  to  have  scarcely  any  operation. 

The  conclusion  to  which  I  have  arrived  is  also  in  accordance  with 
a  construction  which  may  very  reasonably  be  given  to  the  common 
carrier  act.  That  act,  after  providing  the  special  remedy  against 
steamboats  and  other  water-craft,  and  directing  the  mode  in  which 
a  warrant  may  issue  and  be  executed,  in  section  6,  provides  "  that 
upon  the  return  of  the  writ  the  pleadings  and  proceedings  shall  be, 
aa  in  other  cases  of  process,  served  and  returned."  It  can  not  well 
be  that  it  was  the  intention  of  the  legislature,  *by  the  Ian-  [163 
guage  thus  used,  to  limit  the  character  of  the  pleadings  and  pro- 
eeedings  to  be  had  upon  the  return  of  the  warrant  to  those  in  use 
at  the  time  of  the  passage  of  the  act,  thus  cutting  off  the  benefit 
of  any  change  which  might  take  place  as  to  other  cases.  The 
time  in  view  would  rather  appear  to  be  that  of  the  return  of  the 
writ. 

We  must,  then,  look  to  the  character  of  the  pleadings  and  pro- 
ceedings in  other  cases  as  of  that  time,  and  unless  a  mode  is  thereby 
given  of  conducting  such  pleadings  and  proceedings  against  a 
steamboat,  there  is  none  other  provided  by  law. 

If  this  latter  view  be  a  correct  one,  the  result  would  be  that  the 

pleadings  in  a  case  against  a  steamboat,  under  the  common  carrier 

act,  not  only  may,  but  must  be  conducted  in  the  form  prescribed 

by  the  code.    But  it  is  unnecessary  in  the  present  case  to  go  so  far. 
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It  is  sufficient  to  say  that,  in  view  of  the  different  provisions  of  the 
statutes,  I  am  satisfied  they  may  be  so  conducted,  and  the  motion 
will  therefore  be  overruled. 

Mills  <&  Soadly,  for  plaintiffs. 

T.  D.  Lincoln,  for  defendant. 


In  Special  Term — September,  1864. 
Gholson,  J.,  presiding. 

P.  O'Connell  v.  W.  S.  Cruise. 


The  property  of  a  failing  debtor,  in  the  eye  of  the  law,  belongs  to  his  creditors, 
and  in  any  disposition  he  may  make  of  it,  he  must  look  to  their  rights  and 
their  security. 

When  a  merchant  in  failing  circumstances  sells  his  stock  in  trade  to  bis  clerk, 
on  a  credit,  and  takes  employment  as  clerk  under  the  vendee,  the  sale 
is  void  as  to  the  creditors  of  the  vendor. 

But  if  the  debtor  makes  a  bona  fide  assignment  of  the  notes  for  the  pur- 
chase money,  and  the  mortgage  to  secure  the  same,  and  all  his  interest  in 
the  property,  to  one,  for  the  benefit  of  all  his  creditors,  the  assent  of  the 
creditors  will  be  presumed. 

There  are  two  kinds  of  assignments;  one  preferring  particular  creditors,  which 
is  not  looked  on  with  favor;  the  other  for  all  the  creditors,  which  is. 

164]  *Wheu  the  assignment  might  be  injurious,  or  fraudulent,  as  to  creditors, 
their  express  assent  must  be  shown.  The  mere  fact  of  sale  on  credit,  un- 
der an  assignment,  is  not  an  index  of  fraud. 

[1  Handy,  169.  Assignment,  vide  10  Ohio  St.  636;  7  Ohio  (2  pt.),  246;  1 
Ohio  St  287,  240.  When  construction  ambiguous,  valid  preferred,  6  Ohio  St. 
124, 182.] 

Petition  for  delivery  of  personal  property. 

Gholson,  J.  On  the  21st  of  June,  1854,  John  P.  Walsh  sold  to 
Patrick  O'Connell  the  stock  of  a  book-store,  the  lease  and  fixtures 
of  a  store-room,  and  some  book  accounts,  amounting,  according  to 
an  inventory  then  made,  to  910,683.54.  The  consideration  of  the 
sale  was  secured  by  seven  notes,  payable  in  six,  nine,  twelve,  fif- 
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teen,  eighteen,  twenty-one,  and  twenty-four  months  after  the  date 
of  sale,  whether  with  or  without  interest  is  not  shown.  No  cash 
was  paid  at  the  time  of  sale.  The  three  notes  first  coming  due 
were  for  $1,000  each,  the  fourth  for  $2,000,  the  fifth  for  $1,683.54, 
and  the  last  for  $2,000  each.  Shortly  after  the  sale,  the  notes  so 
received  were  assigned  by  Walsh  to  John  B.  Ryan,  for  the  benefit 
of  the  creditors  of  Walsh,  the  aggregate  of  whose  claims  is  stated 
to  have  been  about  $6,500.  Ryan,  after  getting  the  notes,  not  being 
satisfied  with  the  personal  responsibility  of  O'Connell,  urged  upon 
him  and  Walsh  the  propriety  of  securing  the  notes  by  a  mortgage, 
and  accordingly,  on  the  26th  June,  1854,  a  mortgage  was  executed 
by  O'Connell  to  Walsh,  to  secure  the  payment  of  the  notes.  This 
mortgage  embraced  the  stock,  etc.,  sold  by  Walsh  to  O'Connell. 
On  the  27th  June,  1854,  Walsh  assigned  to  Ryan  the  mortgage 
and  his  interest  in  the  stock,  etc.,  as  he  had  before  assigned  the 
notes,  for  the  benefit  of  his  creditors.  On  the  19th  day  of  August, 
1854,  the  defendant,  a  constable,  levied  upon  twenty-three  bibles 
and  six  copies  of  the  Life  of  Christ,  a  portion  of  the  stock,  by  virtue 
of  an  execution  issued  upon  judgment  obtained  by  Orestes  A. 
Brownson  against  Walsh,  before  Esquire  Bell,  whereupon  the 
♦plaintiff  filed  his  petition  and  affidavit,  and  obtained  the  [166 
order  of  delivery  in  this  case. 

It  appears  that  before  the  sale  from  Walsh  to  O'Connell,  the  lat- 
ter had  been  a  clerk  in  the  office  of  the  Catholic  Telegraph,  and 
had  also  acted  as  a  book-keeper  in  the  bookstore  of  Walsh — that  he 
had  been  receiving  a  salary  of  from  $300  to  $400  a  year.  The  in- 
ference from  the  testimony  is,  that,  although  he  had  more  property, 
it  was  to  a  limited  extent,  and  not  available  as  capital  for  the  pur- 
chase of  such  an  establishment  as  the  bookstore.  The  character  of 
O'Connell  for  integrity  and  industry  is  unimpeached. 

It  appears  that  from  the  time  of  the  sale  to  the  present  Walsh  has 
been  assisting  O'Connell  in  carrying  on  the  business,  receiving  a 
salary  of  $600  a  year. 

If  this  case  stood  alone  on  the  sale  from  Walsh  to  O'Connell, 
though  the  parties  may  have  meant,  what  they  supposed  might  be 
properly  done,  it  would  be  difficult  to  escape  the  conclusion  that, 
under  all  the  circumstances,  the  effect  of  the  transaction  was  to 
hinder  and  delay  creditors.  A  merchant  unable  to  meet  his  debts, 
and,  expecting  to  be  pressed  by  bis  creditors,  sells  to  a  clerk  in  his 
employ,  who  has  limited  means,  his  whole  stock  in  trade  on  a  long 
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credit  and  without  security ;  he  then  takes  employment  from  his 
former  clerk,  and  aids  in  carrying  on  the  business  at  a  salary  nearly 
double  that  which  was  before  paid  to  the  clerk.  Such  a  transac- 
tion, though  it  may  appear  fair  to  the  parties  from  the  unbounded 
confidence  they  have  in  each  other,  has  rarely,  within  my  experi- 
ence, been  sanctioned  by  the  courts.  The  property  of  a  failing 
debtor,  in  the  eye  of  the  law,  belongs  to  his  creditors,  and  in  any 
166]  disposition  he  may  make  of  it  he  must  look  to  *their  rights 
and  their  security.  He  has  no  right  to  dispose  of  it  with  a  view 
of  favoring  another  in  whom  he  has  confidence,  or  of  securing  a 
benefit  to  himself.  He  may  have  thought  the  arrangement  the  best 
for  the  creditors,  but  it  is  such  as  the  law  can  not  permit 

I  should,  therefore,  find  that  the  sale  as  originally  made  from 
Walsh  to  O'Connoll  was  not  valid  as  to  the  creditors  of  Walsh. 

It  will  be  seen  that  there  were  two  distinct  transactions,  one  be- 
tween Walsh  and  O'Connell,  and  the  other  between  them  and  Byan. 
The  invalidity  of  the  first  by  no  means  vitiates  the  second,  and  the 
validity  of  the  second  is  to  be  tested  by  very  different  examinations 
from  those  applicable  to  the  first. 

Admitting  the  invalidity  of  the  first  transaction,  the  effect  of 
the  second  seems  to  have  been  to  transfer  to  Byan,  for  the  benefit 
of  the  creditors  of  Walsh,  all  his  interest  in  the  property.  If  it 
was  a  valid  transaction,  the  creditors  were  to  have  the  benefit  of  it ; 
if  it  was  invalid,  they  got  the  property.*  For  the  transfer  by  Walsh 
to  Byan  is  not  only  of  the  notes  and  mortgage,  but  all  of  his  in- 
terest in  the  property. 

There  are  two  kinds  of  assignments—- one  preferring  particular 
creditors,  which  is  not  looked  on  with  favor — the  other  for  all  the 
creditors,  which  is. 

It  is  true  that  assignments  in  favor  of  all  creditors  have  been 
held  fraudulent  and  void,  and  there  are  objections  which  may  be 
urged  to  the  assignment  in  this  case. 

The  first  objection  is  that  the  assignment  may  have  the  effect  of 
postponing  the  creditors,  on  account  of  the  sale  on  credit,  which 
may  be  considered  as  a  part  of  the  subsequent  arrangement.  The 
167]  effect  of  the  arrangement,  it  *may  be  claimed,  was  the  same 
as  if  the  trustees  had  been  authorized  to  sell  on  credit,  and  had 
so  done. 

This  question  of  a  sale  on  credit  under  assignment  for  the  benefit 
of  creditors  has  been  much  discussed  in  some  recent  cases  in  New 
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York,  and  there  is  conflict  of  opinion  in  the  courts  of  that  state.  2 
Comst.  365  ;  4  Sandf.  252 ;  11  Barb.  138.    See  16  Ala.  570. 

Without  examining  fully  into  the  question,  I  am  satisfied  a  sale 
on  credit  is  not  in  itself  fraudulent.  It  may  be,  and  doubtless  is  in 
many  cases  the  wisest  thing  that  can  be  done.  Its  propriety  may 
depend,  in  a  great  measure,  on  the  character  and  amount  of  the 
property,  and  the  surrounding  circumstances.  In  such  a  case  as 
the  present,  without  some  proof  on  the  point,  I  could  nob  under- 
take to  say  that  such  a  circumstance,  in  itself,  indicated  fraud. 

Stress  appears  to  be  laid  in  this  case  on  the  character  of  the 
mortgage.  If  O'Connell  is  to  be  considered  as  the  owner  of  the 
property  at  the  time  of  its  execution,  and  remaining  in  possession 
after  the  execution  of  such  a  mortgage,  I  should  be  bound  to  hold 
that,  as  to  his  creditors,  the  mortgage  was  void.  But  I  can  not  see 
how  the  creditors  of  Walsh  can  object  to  the  validity  of  a  mort- 
gage executed  by  O'Connell.  They  might  very  properly  refer  to 
it  as  a  circumstance  affecting  the  transaction  as  between  Walsh  and 
O'Connell,  and  argue  that  if  the  sale  from  Walsh  to  O'Connell  were 
real,  and  in  good  faith,  he  would  not  eiecute  such  a  mortgage. 
But  when  the  mortgage  is  given  after  that  sale,  and  for  the  benefit 
of  the  creditors  of  Walsh,  it  must  be  considered  valid  as  to  them, 
if  they  choose  to  take  the  benefit  of  it,  and  an  objection  to  it  can 
only  come  from  the  creditors  of  O'Connell. 

♦And  this  brings  me  to  another  question,  and  that  is,  [168 
whether  the  validity  of  the  assignment  to  Byan  depends  on  the 
express  assent  of  the  creditors  of  Walsh.  On  this  point  I  consider 
the  law  to  be  clear,  that  if  the  assignment  be  not  on  its  face  fraud- 
ulent, or  can  not  be  condemned  as  fraudulent,  the  assent  of  the 
creditors  is  to  be  presumed,  and  the  property  is  considered  as  hav- 
ing passed  to  the  assignee.  When  you  find  the  assignment  to  be 
injurious  to  the  creditors,  which  a  fraudulent  assignment  might 
be,  it  will  require  proof  of  their  express  assent — and  this  would 
ratify  even  a  fraudulent  assignment ;  unless  it  be  so  found,  their 
assent  is  to  be  presumed. 

That  it  was  competent  for  Walsh  and  O'Connell,  notwithstanding 
the  invalidity  of  the  previous  transaction  between  them,  to  make 
an  arrangement  which  would  operate  as  an  assignment  of  the  prop- 
erty to  the  creditors  of  Walsh,  very  clearly  results  from  the  de- 
cision of  the  Supreme  Court  in  Brown  v.  Webb,  20  Ohio,  389.  In 
fact  it  was  simply  righting  the  wrong  they  had  before  done  to  the 
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creditors,  and  the  only  question  in  this  case  has  been  whether  this 
was  done  in  a  satisfactory  manner. 

On  the  whole,  I  am  satisfied  that  by  the  arrangement  the  property 
passed  from  Walsh,  so  as  to  be  no  longer  liable  to  a  levy  on  an  ex- 
ecution against  him.  If  the  arrangement  is  in  any  other  respect 
unsatisfactory  to  the  creditors — if  the  property  is  not  sufficiently 
secured,  their  remedy  is  by  some  other  proceeding.  I  am  unwilling 
to  hold  that  it  is  competent  for  a  particular  creditor  to  prevent  an 
equal  distribution  of  the  property  or  its  proceeds  among  all  the 
creditors.  The  principle  that  equality  is  equity,  bears  strongly  upon 
questions  of  this  kind. 

169]  In  the  view  I  have  taken  of  the  matter,  there  is  some  dif- 
ficulty as  to  the  costs,  growing  out  of  the  question  whether  the  prop- 
erty belongs  to  Ryan  or  O'Connell;  a  point  which  I  have  not 
thought  it  necessary  fully  to  examine.  I  shall,  however,  hold  that 
the  possession  and  interest  of  O'Connell  are  sufficient  to  enable  him 
to  sustain  the  suit,  and  find  accordingly  for  the  plaintiff,  and  assess 
his  damages  at  one  cent,  and  shall  enter  a  judgment  for  the  costs. 

A.  jET.  McQuffey,  for  plaintiff. 


In  Special  Term — December,  1864. 
Gholson,  J.,  presiding. 

ji  Moses  Brooks  v.  W.  F.  Todd. 

A  failing  debtor  may  prefer  a  creditor  in  Ohio,  but  the  transaction  is  deemed 
unjust,  and  it  must  be  free  from  any  just  suspicion  as  to  its  honesty  and 
fairness;  the  parties  are  required  to  act  with  the  most  scrupulous  good 
faith,  and  look  with  an  eye  single  to  the  object  intended — a  fair  sale,  or  se- 
curity to  satisfy  or  provide  for  the  debt  to  be  preferred ;  and  they  must 
take  care  that  no  unjust  or  unnecessary  delay  or  hindrance  be  offered  to 
the  rights  of  others. 

An  action  may  be  maintained  upon  the  judgment  of  a  justice  of  the  peace ;  and 
it  is  no  bar  to  such  action  that  the  judgment  might  be  enforced  by  execution. 

In  such  an  action,  the  plaintiff  may  resort  to  the  provisional  remedies  of  the 
code:  he  may  sue  out  an  attachment;  and,  as  he  is  not  estopped  as  to  the 
facts  he  has  alleged,  he  may  have  a  decision  on  the  merits  of  the  motion, 
though  the  justice  below  discharged  the  attachment. 

This  does  not  conflict  with  the  principle  of  comity;  that  principle  never  for- 
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bids  fall  inquiry  into  the  merits,  except  in  cases  where  the  party  against 
whom  a  decision  has  been  had  in  one  tribunal  would  have  the  right  to  have 
the  matter  re-examined  in  a  higher  or  appellate  court. 

Upon  this  principle,  though  an  order  of  attachment  may  have  been  discharged 
by  a  tribunal  of  co-ordinate  jurisdiction,  the  plaintiff,  having  sued  out 
another,  would  have  the  right  to  ask  the  opinion  of  the  court  from  which 
it  issued  as  to  its  validity.  And  the  party  may,  in  such  case,  ask  for  the 
judgment  of  the  court,  independent  ofj  and  without  reference  to,  the  de- 
cision of  the  other  court. 

[See  preceding  case,  p.  163.] 

•Motion  to  discharge  attachment  [170 

The  facts  are  sufficiently  set  oat  in  the  opinion  of  the  court. 

Gholson,  J.  There  are  two  grounds  on  which  the  present  mo- 
tion is  rested :  1.  That  the  charge  of  a  fraudulent  disposition  of 
property  is  untrue.  2.  That  the  present  action  is  founded  on  a 
judgment  rendered  by  a  justice  of  the  peace ;  that,  in  the  course 
of  the  proceedings  before  the  justice,  the  same  charge  was  made, 
and  decided  not  to  be  tenable,  and  the  order  of  attachment  issued 
upon  it  was  discharged.  It  is  therefore  claimed  that  both  the  pres- 
ent action  and  the  order  of  attachment  issued  in  it  are  vexatious, 
and  should  be  dismissed. 

Upon  the  first  ground,  affidavits  have  been  offered,  on  the  part 
both  of  the  defendants  making  the  motion  to  discharge  and  of  the 
plaintiff  by  whom  it  is  resisted.  No  exception  has  been  taken  to 
the  sufficiency  of  the  affidavit  on  which  the  order  of  attachment 
issued,  and  the  propriety  of  the  order  is  now  to  be  tested  on  the 
facts  disclosed  by  the  affidavits. 

On  the  19th  of  March,  1854,  the  defendant,  W.  F.  Tocfd,  pur- 
chased  a  drug  store  from  H.  Bishoprick  for  95,000.  Of  the  pur- 
chase-money, $1,000  was  paid  ;  the  balance,  $4,000,  was  secured  by 
notes  indorsed  by  G.  II.  Todd,  the  brother  of  the  defendant.  Of  the 
$4,000  thus  secured,  $1,000  has  since  been  paid.  It  appears,  from  a 
statement  filed  with  the  affidavit  of  G.  B.  Todd,  that,  prior  to  the 
purchase  from  Bishoprick,  whether  in  the  expectation  of  such  a 
purchase  or  not  is  not  shown,  articles  were  bought  of  Gilbert  Mentz 
&  Co.  on  the  1st  and  11th  of  February,  1854,  and  of  Jules  Heane 
on  the  11th,  to  the  amount  of  *$2.223.18.  Of  this  amount,  [171 
there  appears  to  have  been  paid  $847.48.  In  addition  to  the  stock 
thus  originally  bought,  amounting  in  all  to  $7,223.18,  subsequent 
purchases  were  from  time  to  time  made,  as  shown  by  the  same 
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statement,  to  the  amount  of  $2,578.85.  Of  these  latter  purchases, 
all  except  $746.24  appears  to  have  been  paid.  The  statement  shows 
that}  since  the  purchase  from  Bishoprick,  and  not  including  the 
$1,000  then  paid,  there  has  been  paid  on  purchases,  $3,680.09.  Of 
this,  it  is  claimed  that  G.  R.  Todd  furnished  in  cash  loaned  $1,196. 
77,  leaving  to  have  been  paid,  from  the  sales  or  otherwise,  $2,483. 
32.  What  were  the  expenses ;  what  the  actual  sales ;  what  losses, 
if  any,  were  sustained  during  the  period,  of  about  seven  months, 
the  business  was  carried  on,  is  not  stated,  and  no  books  appear  to 
have  been  kept. 

On  the  23d  of  October,  1854,  W.  F.  Todd  sold  the  drug  store  to 
his  brother,  G.  R.  Todd,  the  consideration  of  the  sale  being  that  G. 
R.  Todd  was  "  to  pay  all  the  debts  due  on  account  of  ihe  concern." 
No  invoice  of  the  goods  sold  was  made ;  no  exact  statement  of  the 
debts  assumed,  their  amount,  or  to  whom  due,  was  then  made; 
nor,  indeed,  is  yet  furnished. 

If  I  were  to  consider  this  case  on  the  affidavits  of  the  defendant 
alone,  it  would  appear  that  W.  F.  Todd,  being  in  doubtful  circum- 
stances, and  a  loss  to  his  creditors  being  anticipated,  made  an  as- 
signment or  sale  to  secure  some  in  preference  to  others.  In  such  a 
case,  the  law  of  this  state  is  not  fully  sottled  by  the  highest  author- 
ity, that  the  transaction  must  be  free  from  any  just  suspicion  as  to 
its  entire  fairness  and  honesty.  In  several  of  the  states,  such  a 
preference  is  now  prohibited  by  statute.  We  have  not  yet  gone  so 
172]  far ;  but  to  justify  a  transaction,'  in  itself  *deemed  unjust, 
the  most  scrupulous  good  faith  in  other  respects  is  required.  The 
parties  are  required  to  look  with  an  eye  single  to  the  object  in- 
tended— a  fair  sale  or  security,  to  satisfy  or  provide  for  the  debt  to 
be  preferred ;  and  they  must  take  card  that  no  unjust  or  unneces- 
sary hindrance  or  delay  be  offered  to  the  rights  of  others.  The 
language  of  our  Supreme  Court,  in  Fassett  v.  Faber,  20  Ohio,  540, 
545,  on  this  subject,  is  emphatic  and  strong.  "A  creditor  has  a 
right  to  secure  himself  by  obtaining  a  lien  on  the  property  of  a 
failing  debtor ;  and,  if  done  fairly,  he  may  thus  obtain  a  preference 
over  other  creditors.  The  creditor  must  act  solely  for  the  purpose 
of  securing  himself,  without  interposing  any  barrier  to  the  rights 
of  others,  except  such  as  may  be  necessary  to  effect  that  objeot." 

According  to  these  principles,  and  looking  at  all  the  facts  and 
circumstances  appearing  in  this  case,  1  do  not  see  how  the  sale  from 
W.  F.  Todd  to  his  brother,  G,  R.  Todd,  can  be  sustained.    I  should 
120 


Vol.  L]  SPECIAL  TERM.  173, 174 


Brooks  «.  Todd. 


find  difficulty  in  sustaining  any  sale  of  goods  made  to  prefer  one 
creditor  to  another,  where  there  was  even  a  probability  that  the 
goods  sold  exceeded  in  value  the  consideration,  if  such  sale  were 
made,  as  this  was,  on  a  conjectural  estimate  of  amount  and  price ; 
no  invoice  taken ;  even  the  estimate  made,  if  applied  to  specific  arti- 
cles, not  preserved,  or  at  least  not  exhibited ;  vendor  and  vendee, 
and  they  brothers,  looking  over  the  goods,  and,  for  anght  that  ap- 
pears, preserving  only  in  their  own  minds  the  estimate  placed 
on  the  different  articles;  and  those  articles  in  number  such  as 
would  be  likely  to  form  the  stock  of  a  drug  store.  And  then, 
if  the  value  of  the  thing  sold  were  fixed,  there  is  doubt  and 
uncertainty  as  to  the  consideration  to  be  paid.  "All  *debts  [173 
due  on  account  of  the  concern ;  "  no  statement  of  those  debts  be- 
ing made,  no  definite  time  for  their  payment  being  fixed,  no  proper 
evidence  of  their  assumption  being  taken,  is  certainly  an  unsatis- 
factory showing  to  be  submitted  to  creditors  not  provided  for,  of 
the  consideration  of  a  sale,  taking  from  them  a  fund,  on  which  they 
had  relied  for  the  payment  of  their  just  claims.  Indeed,  if  G.  B. 
Todd  incurred  no  liability  for  the  debts  assumed,  except  from  his 
promise  to  pay  them,  his  brother,  W.  F.  Todd,  still  remaining  liable 
for  the  debts,  the  only  ground  on  which  he  would  be  held  liable, 
there  being  no  agreement  in  writing,  would  be  in  respect  of  the 
goods  placed  in  his  hands  by  the  sale.  And,  in  this  view,  an  im- 
portant question  might  arisd,  whether,  if  the  goods  did  not  yield  a 
fund  adequate  to  the  payment  of  the  debts,  he  would  be  liable  at 
all ;  for  it  has  been  held,  that  in  this  class  of  cases  to  escape  the 
effect  of  the  statute  of  frauds,  the  promise  must  not  exceed  the  con- 
sideration.   Thomas  v.  Williams,  10  B.  &  C.  21  E.  G.  L.  B.  143. 

I  need  not,  however,  press  this  view  of  the  case,  for  in  looking 
further  into  the  testimony,  there  are  other  circumstances  unex- 
plained, showing  that  the  transaction  was  not  consistent  with  the 
just  rights  of  creditors,  and  must,  from  its  very  nature,  have  im- 
properly operated  to  their  hindrance  and  delay.  From  the  testi- 
mony offered,  no  other  conclusion  can  be  formed,  than  that  G.  B. 
Todd,  at  the  time  of  the  purchase,  was  in  circumstances  of  insol- 
vency, or  tit  least  in  no  position  to  add  to  the  security  of  creditors, 
by  taking  the  property  of  their  debtor,  and  substituting  his  as- 
sumption to  pay  their  claims  at  some  indefinite  period  in  the  fu- 
ture. He  was  a  near  relative  of  the  debtor,  and,  though  it  does 
not  clearly  appear  in  what  ^relation,  was  in  some  way  con-    [174 
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nected  with  the  management  of  the  business.  The  case,  then,  ap- 
pears to  fall  within  that  class  of  which  there  have  been  too  many, 
of  sales  to  an  irresponsible  relative  or  clerk,  either  on  a  protracted 
credit,  or,  as  in  the  present  case,  on  an  indefinite  assumption  of  the 
payment  of  the  claims  of  creditors.  In  these  cases  there  is  a  cre- 
ation of  a  capacity  to  purchase  on  the  part  of  the  vendee,  which 
would  not  otherwise  exist ;  this  capacity  is  created,  as  he  is  bound 
to  know,  at  the  expense  or  at  the  risk  of  creditors.  It  may  be  a 
benefit  to  him,  such  may  be  one  of  the  motives,  and  men  may  mis- 
lead themselves  into  a  belief  that  it  is  fair  and  proper.  They  may 
consider  it  only  a  means  of  setting  forward  in  the  world  a  relative 
or  friend,  though  it  too  frequently  happeus  there  is  a  secret  reser- 
vation of  some  personal  benefit.  But,  whether  there  be  or  not,  it 
is,  in  my  judgment,  a  dealing  with  property  which  should  be  justly 
and  faithfully  applied  in  the  payment  of  debts,  that  can  not  be 
sanctioned.  Indeed,  if  such  a  compelled  extension  of  debts  were 
permitted  in  the  first  instance,  as  a  capacity  to  purchase  of  this 
description  might  be  indefinitely  created,  creditors  would  have  to 
expect  from  the  vendee  a  like  peremptory  demand  for  delay.  Fail- 
ing debtors  can  not  be  allowed  to  put  forward  in  business  their  rel- 
atives or  clerks  at  the  expense  of  their  creditors.  The  rule  that  a 
man  must  be  just  before  he  is  generous,  as  fully  applies  in  such  a 
case,  as  if  there  was  an  actual  gift. 

In  considering  the  second  ground  «of  the  motion,  the  question 
whether  the  action  be  maintainable,  though  it  may  be  one  of  some 
novelty  in  our  courts,  does  not,  I  apprehend,  present  much  diffi- 
culty, either  on  authority  or  principle.  As  I  had  occasion  to  re- 
175]  mark  in  a  case  recently  *  decided,  Swasoy  v.  Laycock,  an 
action  of  debt  has  been  held  to  be  maintainable  on  the  judgments 
of  the  Superior  Courts  of  law  in  England,  and  the  right  to  issue  an 
execution  is  no  bar  to  the  action.  Salk.  209;  1  Chitty  PI.  111. 
Ghitty,  also,  states  that  an  action  may  be  brought  on  the  judgment 
of  an  inferior  court  of  record.  It  is  not,  and  can  not  be  claimed, 
that  the  proceedings  before  a  justice  do  not  constitute  a  record,  so 
as  to  be  the  foundation  of  an  action.  The  objection  is,  that  there 
is  a  right  to  enforce  the  judgment  by  execution ;  that  this  forms 
no  bar,  the  authorities  cited  fully  show.  In  England,  by  a  statute 
cited  in  Chitty,  with  a  view  to  check  unnecessary  suits  on  judg- 
ments, the  plaintiff  is  precluded  from  recovering  costs  unless  the 
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court,  or  one  of  the  judges,  shall  otherwise  direct ;  but  the  right 
to  sue  is  not  questioned. 

There  may  be  very  important  reasons  why  the  plaintiff  in  a 
judgment  may  desire  to  bring  an  action  upon  it,  though  he  would 
also  have  the  right  to  issue  an  execution,  and  some  of  these  rea- 
sons apply,  peculiarly,  to  judgments  rendered  by  a  justice  of  the 
peace.  The  validity  of  a  judgment  may  be  questioned ;  in  other 
states  and  countries  a  judgment  in  a  court  having  no  clerk  and 
seal  may  not  be  evidence.  There  is  not  much  danger  of  the  right 
to  sue  in  such  cases  being  abused,  and  I  see  no  reason  to  doubt  that 
it  exists. 

The  plaintiff  having  a  right  of  action  in  the  court  on  his  judg- 
ment, there  is  no  legal  objection  to  a  resort  on  his  part  to  the  pro- 
visional remedies  authorized  by  the  code,  and  among  them  to  an 
attachment,  on  the  ground  that  the  defendant  has  made  a  fraudu- 
lent disposition  of  his  property,  unless  the  decision  of  the  justice 
of  the  peace  *on  that  point  should  be  deemed  conclusive.  If  [176 
the  plaintiff  is  estopped  from  making  such  a  charge  against  the  de- 
fendant by  the  decision  of  a  court  of  competent  jurisdiction,  it 
might  be  proper  for  me,  on  this  motion,  to  give  effect  to  that  es- 
toppel. But  I  by  no  means  understand  such  to  be  the  effect  of  the 
decision  of  the  justice  of  the  peace,  discharging  the  attachment. 
A  decision  of  a  court  granting  or  discharging  an  order  of  attach- 
ment can  not,  I  think,  be  properly  deemed  such  a  final  order  or 
judgment  as  to  conclude  the  parties  in  reference  to  the  facts  dis- 
puted. If  it  were,  the  plaintiff,  whose  attachment  is  discharged, 
should  be  allowed  a  writ  of  error,  which  could  hardly  be  main- 
tained. But  whether  it  could  or  not,  the  order  discharging  the  at- 
tachment being  a  mere  collateral  matter,  not  affecting  the  merits 
of  the  action,  and  made  on  a  summary  hearing,  can  not  conclude 
as  to  any  questions  of  fact. 

The  plaintiff,  then,  having  a  legal  right  to  sue  out  an  attachment, 
and  there  being  no  estoppel  upon  him  as  to  the  facts  he  has  alleged, 
I  can  not  see  why  he  is  not  entitled  to  the  benefit  of  a  decision  on 
the  merits  of  the  motion,  from  any  court  in  which  he  may  sue. 
The  principle  of  comity,  even,  does  not  extend  to  each  a  case,  if 
the  plaintiff  had  no  right  to  a  writ  of  error.  That  never  forbids  a 
full  inquiry  into  the  merits,  except  in  cases  where  the  party  against 
whom  a  decision  has  been  had  in  one  tribunal,  would  have  the  right 
to  have  the  matter  re-examined  in  a  higher  or  appellate  court. 
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Upon  this  principle,  though  an  order  of  attachment  may  have  been 
*  discharged  by  a  tribunal  of  co-ordinate  jurisdiction,  the  plaintiff, 
having  sued  out  another,  would  have  the  right  to  ask  the  opinion 
of  the  Court  from  which  it  issued  as  to  its  validity.  *"And  [177 
the  party  may,  in  such  case,  ask  for  the  judgment  of  the  court,  in- 
dependent of,  and  without  reference  to,  the  decision  of  the  other 
court  in  the  same  case." 

[Re  Earl  of  Harrington,  2  fill.  &  Black,  b.  75 ;  B.  C.  L.  675.] 

It  is  proper  to  observe  that  facts  have  been  presented  to  me,  which 
were  not  in  the  case  on  its  former  presentation,  and  which  may  per- 
haps account  for  the  different  conclusion  to  which  I  have  arrived 
as  to  the  right  of  the  plaintiff  to  retain  the  benefit  of  his  order  of 
attachment.  I  think  that  he  is  so  entitled,  and  shall,  therefore, 
overrule  the  motion. 

Coffin  &  Mitchell,  for  plaintiff. 

A.  8.  Sullivan,  for  defendant 


In  Special  Term — December,  18M. 
Gholbon,  J.,  presiding. 

James  Wilson  &  Co.  v.  M.  Bailey  &  Son. 

A  receipt  containing  an  agreement,  stipulation,  or  condition  between  the  par- 
ties is  in  the  nature  of  a  contract. 

Parties  who  appear  on  the  face  of  a  contract  to  be  the  only  parties  bound  can 
not  introduce  parol  proof  to  show  that  they  are  not  the  parties  bound,  but 
that  third  persons  are  in  reality  the  contracting  parties. 

It  is  admissible  to  show  that  the  act  of  the  party  signing  the  contract  is  also  the 
act  of  his  principal,  so  as  to  render  the  latter  also  liable. 

Where  a  defendant  answers  that  he  executed  the  contract  upon  which  he  is  sued 
as  a  broker  or  agent,  and  after  the  testimony  is  before  the  court  claims  to 
amend  his  answer  so  as  to  show  he  executed  the  contract  under  a  mistake 
of  his  legal  responsibility  thereon,  the  court  will  not  grant  leave  to  amend 
unless  the  facts  proved  show  at  least  a  reasonable  probability  that  this  can 
be  established. 
[1  Handy,  217;  8  A.  L.  B.  482.] 
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This  is  an  action  to  recover  the  balance  of  an  advance  made  on 
one  hundred  barrels  of  linseed-oil  sold  by  plaintiffs  as  commission 
merchants  for  and  on  account  of  the  defendants.  The  plaintiffs 
have  offered  as  evidence  of  their  contract,  in  respect  to  the  advance 
and  the  sale,  an  instrument,  of  which  the  following  is  a  copy : 

*"  Received,  Cincinnati,  February  16, 1854,  of  James  Wil-  [178 
son  ft  Co.,  twenty-six  hundred  and  seventy -five  and  five  one-hun- 
dredtbs  dollars  as  an  advance  on  one  hundred  barrels  linseed-oil  in 
their  store ;  for  which  advance  we  agree  to  pay  them  interest  at  the 
rate  of  six  per  cent,  per  annum  ;  a  commission  of  two  and  a  half  per 
cent,  on  safes ;  storage  (5)  cents  per  barrel  per  month,  and  insurance 
(to  be  held  no  longer  than  sixty  days).  M.  Bailey  &  Son." 

The  first  defense  set  up  by  the  defendants  is,  that  they  are  not 
personally  liable ;  that  they  acted  as  brokers  for  other  parties ;  and 
that  this  was  known  to  plaintiffs.  Upon  this,  the  first  inquiry  ist 
whether  the  instrument  recited  above  is  a  contract?  And,  sec* 
ondly,  if  it  is,  whether  its  effect  can  be  changed,  as  proposed  by  the 
defendants  ? 

Gholson,  J.  As  to  the  first  question,  it  can  scarcely  be  claimed  that 
the  writing  does  not  constitute  a  contract.  The  distinction  is  well 
settled  between  a  mere  receipt,  acknowledging  money  paid,  and  a 
receipt  containing  an  agreement,  condition,  or  stipulation  between 
the  parties.  The  latter  is  in  the  nature  of  a  contract.  Niles  v. 
Culver,  8  Barb.  205 ;  Goodyear  t>.  Ogden,  4  Hill,  104. 

Upon  the  principle  of  these  cases,  the  writing  must  be  deemed 
a  contract.  But,  in  truth,  the  present  may  be  considered  a  much 
stronger  case.  The  expression,  "  as  an  advance,"  would  seem  to 
be  sufficient  to  create  an  obligation  to  return  the  money,  or  that 
it  should  be  returned  under  the  terms  or  in  the  mode  stipulated. 

The  instrument  of  writing  being  a  contract,  the  next  question  is, 
whether  the  defendants  can  be  permitted  to  show  by  parol  proof 
that  they,  though  apparently  the  only  parties  bound,  are  not  lia- 
ble, but  that  third  persons,  +whose  names  do  not  appear  [179 
on  the  face  of  the  instrument,  were,  in  reality,  the  contracting  par- 
ties? And  this,  I  am  satisfied,  can  not  be  done.  The  law  on  this 
point,  as  collected  from  several  recent  authorities,  appears  to  be 
plainly  opposed  to  the  introduction  of  parol  proof  for  such  a  pur- 
pose. 

Parol  testimony  is  admissible  for  the  purpose  of  introducing  a 
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new  party,  but  not  for  that  of  discharging  an  apparent  party  to  the 
contract ;  where  it  shows,  not  that  those  whom  the  contract  pur- 
ports to  bind  arc  not  bound,  but  that  another  is  bound,  by  reason 
that  the  act  of  the  agent  in  signing  the  agreement  is  also  the  act 
of  the  principal.  Evidence  to  show  that  the  party  apparently 
bound,  as  personally  contracting,  is  not  so  bound,  would  be  to  con- 
tradict the  written  agreement.  Kean  v.  Davis,  1  Spencer,  425-429 ; 
2  Smith  Lead.  Gases,  224 ;  Story  on  Agency,  sec.  270 ;  Higgins  v. 
Senior,  8  M.  &  W.  834 ;  Magee  v.  Atkinson,  2  lb.  440 ;  Fentz  v. 
Stanton,  10  Wend.  271-276  ;  Stackpole  v.  Arnold,  11  Mass.  27. 

"  The  true  principle  appears  to  be  that  parol  testimony  is  not 
admissible  for  the  purpose  of  exonerating  an  agent  who  has  entered 
into  a  written  contract,  in  which  he  appears  as  principal,  even 
though  he  should  propose  to  show,  if  allowed,  that  he  mentioned 
his  principal.'1  8  Spencer,  429 ;  8  Mees  &  Welsb.  834 ;  33  E.  0. 
L.  122. 

"  If  an  agent  contracts  in  such  a  form  as  to  make  himself  person- 
ally responsible,  he  can  not  afterward,  whether  his  principal  were 
or  were  not  known  at  the  time  of  the  contract,  relieve  himself 
from  that  responsibility."  Denman,  G.  J.,  6 ;  A.  &  E.  486 ;  33  E. 
C.  L.  122. 

The  chief  difficulty  which  has  occurred  in  this  class  of  cases  has 
180]  been  one  of  construction  ;  whether  on  the  face  *of  the  instru- 
ment the  party  acts  as  a  principal  or  as  an  agent  ?  That  difficulty 
does  not  arise  in  this  case ;  for  the  contract  here  clearly  on  its  face 
binds  the  defendants. 

In  this  view  of  the  law,  as  the  issue  now  stands  between  the  par- 
ties, it  is  not  necessary  that  I  should  endeavor  to  reconcile  the  con- 
tradictory evidence  which  has  been  given.  It  is  claimed,  however, 
by  the  counsel  for  the  defendants,  that  they  are  entitled  to  such  an. 
amendment  of  their  answer  as  may  enable  them  to  show  that  the 
contract  was  executed  under  a  mistake,  or  through  some  misappre- 
hension as  to  their  legal  responsibility. 

To  make  out  such  a  defense  would  require  very  clear  proof;  and 
I  should  not  be  justified  in  permitting  the  amendment,  unless  sat- 
isfied from  the  facts  proved  in  the  case  that  there  was  at  least  a 
reasonable  probability  of  its  being  established.  As  to  any  material 
facts  showing  a  mistake  in  the  execution  of  the  contract,  or  that  it 
was  even  signed  under  a  misapprehension,  there  is,  to  say  the  least, 
no  preponderance  of  testimony  on  the  part  of  the  defendants,  much 
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less  that  clear  and  convincing  showing  which  I  understand  the 
roles  of  law  in  such  a  case  to  require.  Nor,  indeed,  am  I  satisfied 
that  the  character  of  the  mistake  under  which  the  defendants  who 
signed  the  contract  acted  is  of  that  kind  to  authorize  the  relief 
asked.  In  any  view,  I  do  not  think  a  proper  discretion  requires 
of  me  to  permit  an  amendment. 

The  issue  in  the  case  will  be  found  for  plaintiffs. 

Raines,  Todd  &  Lytle,  for  plaintiffs. 

Caldwell  do  Burrow*,  for  defendants. 


•In  Special  Term— December,  1854.  [181 

Gholson,  Jn  presiding. 

The  Merchants  and  Manufacturers'  Insurance  Company  or 
Cincinnati  v.  The  Washington  Mutual  Insurance  Company 
of  Cincinnati. 

* 

Where  plaintiffs  effected  an  insurance  upon  their  stock  of  "flour,  grain,  and 
cooperage,  contained  in  their  stone  and  brick  steam  flouring  mill,  with  a 
cement  roof,  known  as  the  '  City  Mills,'  detached  from  all  other  buildings," 
and  it  was  agreed  that  "  thereafter  "  none  of  the  following  trades  should  be 
carried  on  therein,  viz.,  "  grist,  saw,  paper,  and  other  mills,  manufactories,  or 
mechanical  operations  requiring  fire  heat,  or  in  which  wood  chips  or  shav- 
ings are  made."  The  plea  alleged  that  the  plaintiffs  at  the  time  and  before 
the  destruction  of  the  said  stock,  etc.,  carried  on  in  the  said  mills  the  busi- 
ness of  "kiln  drying  corn  meal,"  which  required  fire  heat  Replication 
averred  that  kiln  drying  corn  meal  was  an  incident  to  a  "steam  flouring 
mill."  On  demurrer  to  this  replication — held,  that  the  replication  was  a 
good  answer  to  the  plea. 

That  if  "kiln  drying  corn  meal"  was  not  an  incident  to  a  steam  flouring  mill, 
a  proper  application  or  means  in  carrying  on  the  business,  the  mere  fact 
that  it  was  in  existence,  and  in  operation  in  some  part  of  the  mill,  at 
the  time  the  policy  was  obtained,  formed  no  grounds  for  its  continuance 
afterward ;  the  connection  with  a  steam  flouring  mill  being,  in  that  case, 
in  respect  of  location,  and  not  in  the  nature  of  the  operation. 

Assuming  the  risk  of  a  steam  flouring  mill  involves  the  assumption  of  those 
things  fairly  and  properly  connected  with  such  a  business  as  part  of  and 
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appertaining  to  it  whether  newly  introduced  or  used  before  the  insurance 
was  effected  or  not. 

[Affirmed,  1  Handy,  408;  reversed,  except  on  pleading,  5  Ohio  St.  450.  Vide 
4  Ohio  St.  285;  cited,  2  G.  S.  G.  B.  109;  2  A.  L.  K.  836.] 

This  was  an  action  of  covenant  on  a  policy  of  insurance,  by 
which,  on  the  26th  day  of  October,  1847,  the  defendants  insured  the 
plaintiffe  "  against  loss  or  damage  by  fire,  to  the  amount  of  $4,000 
on  $8,000,  as  insured  by  them  to  D.  White  k  Co.,  on  stock  of  flour, 
grain,  and  cooperage,  contained  in  their  stone  and  brick  steam 
flouring  mill,  with  cement  roof,  and  detached  from  all  other  build- 
ings, situated  in  the  city  of  Madison,  Indiana,  and  known  as  the 
City  Mills."  It  was  agreed,  "  that  in  case  the  above  mentioned 
building  should  thereafter  be  appropriated,  applied,  or  used  to  or  for 
the  purpose  of  carrying  on  or  exercising  therein  any  trade,  busi- 
ness, or  vocation,  denominated  'hazardous'  in  the  conditions  an- 
182]  nexed  *to  this  policy,  or  for  the  purpose  of  storing  therein 
any  of  the  articles,  goods,  or  merchandise,  in  the  conditions  afore- 
said denominated  hazardous,  unless  herein  otherwise  specially  pro- 
vided for,  or  hereafter  agreed  to  by  said  company  (i.  e.,  the  defend- 
ants), and  indorsed  upon  this  policy ;  then,  and  from  thenceforth, 
so  long  as  the  same  shall  be  so  appropriated,  applied,  or  used,  these 
presents  shall  cease,  and  be  of  no  force  or  effect"  Among  the 
trades,  etc.,  denominated  hazardous  in  the  conditions  annexed  to 
the  policy  are  "  grist  mills,  fulling  mills,  saw-mills,  paper  mills,  and 
other  mills,  manufactories,  or  mechanical  operations  requiring  fire- 
heat,  or  in  which  wood  chips  or  shavings  are  made." 

Among  other  matters,  the  defendants  plead  as  a  defense  to  the 
action,  "  that  after  the  making  of  said  policy,  and  at  the  time  of 
said  loss  by  fire,  and  on  divers  days  before  that  time,  without  any 
special  provision  therefor  in  said  policy,  or  any  agreement  therefor 
by  the  defendants,  indorsed  on  said  policy,  the  said  building  was 
used  by  the  said  D.  White  k  Co.  for  the  purpose  of  carrying  on  the 
business  of  kiln  drying  corn  meal,  which  is  a  mechanical  operation 
requiring  fire-heat" 

To  the  above  plea  the  plaintiffs  filed  three  replications.  The  first 
replication  takes  issue  with  the  averments  in  the  plea,  and  that  issue 
stands  for  trial.  The  second  replication  (which  is  an  amended  one, 
a  demurrer  having  been  sustained  to  the  one  first  filed)  states  "  that 
at  the  time  of  the  making  said  policy,  and  before  then,  and  at  the 
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time  of  said  lose,  said  building  was  a  steam  flouring  mill,  naving  as 
a  part  of  the  machinery  thereof  the  apparatus  for  kiln  drying 
corn  meal,  and  the  business  of  kiln  drying  corn  meal,  as  carried 
on  therein,  *was  then  and  there  an  incident  to  the  business  of  [183 
steam  flouring  mills."  The  third  replication  states  "that  at  and 
before  the  time  of  the  making  of  said  policy,  and  at  the  time  of 
said  loss  the  said  building  described  in  said  policy  was  a  large 
stone  and  brick  building,  situated  in  the  city  of  Madison,  Indiana, 
having  all  the  machinery  necessary  for  grinding  wheat,  corn,  and 
other  grains,  kiln  drying  corn  meal,  and  bolting  flour  of  various 
kinds,  constituting  a  steam  flouring  mill,  and  its  machinery  had 
been  used  for  said  purposes ;  and  at  the  time  of  the  making  of  said 
policy,  and  before  then,  and  from  thence  to  and  at  the  time  of  said 
loss,  said  building,  with  said  machinery,  was  known  as  the  City 
Mills,  and  the  plaintiff  avers  that  the  business  of  kiln  drying  corn 
meal,  as  carried  on  in  said  building,  was,  at  the  said  several  times 
aforesaid,  and  before  then  had  been,  a  part  of  the  regular  business 
and  use  of  said  City  Mills  and  of  the  machinery  thereof." 

Gholson,  J.  The  plea,  which  both  replications  purport  to  an- 
swer, is  founded  on  the  clause  of  the  policy  which  has  been  quoted, 
prohibiting,  in  connection  with  the  condition  to  which  it  refers,  the 
use  of  the  building  for  any  mechanical  operation  requiring  fire- 
heat.  The  plea  avers  that  "  kiln  drying  corn  meal"  is  such  an  op- 
eration, and  the  building  being  used  for  that  business  at  the  time 
of  the  loss  by  Are,  there  can  be  no  recovery  for  such  a  loss  under 
the  policy.  The  second  replication  seeks  to  avoid  this  conclusion, 
by  showing  that,  as.  the  building  described  in  the  policy  was  a 
"steam  flouring  mill,"  its  use  as  such  must  have  been  intended, 
though  all  mills  are  prohibited  as  hazardous  by  the  clause  in  and 
condition  annexed  to  the  policy,  *on  which  the  plea  is  [184 
founded,  and  that  "  kiln  drying  corn  meal  "  is  incident  to  the  use  of 
"  steam  flouring  mills"  If  I  properly  understand  the  replication,  it 
claims  that  the  apparatus  for  kiln  drying  corn  meal  was  a  part  of 
the  machinery  of  the  mill,  and  appertained  to  or  was  a  proper  ap- 
pliance or  means  in  the  carrying  on  of  the  business  of  steam  flour- 
ing mills.  If  this  replication  be  so  understood,  and  that  it  may  be 
so  understood  is  sufficient,  I  think  it  is  a  good  answer  to  the  plea, 
and  that  a  general  demurrer  to  it  must  be  overruled. 

To  the  third  replication  there  is  a  general  demurrer,  and  this  re- 
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plication,  though  setting  out  the  same  general  facts  which  are  stated 
in  the  second  replication,  is  essentially  different.  In  the  one  "  kiln 
drying  corn  meal "  is  defended  on  the  ground  that  it  is  an  incident 
to  the  business  of  u steam  flouring  mills;"  in  the  other,  on  the 
ground  that  it  is  a  part  of  the  regular  business  of  the  establish- 
ment, described  in  the  policy  as  the  "  City  Mills." 

If  the  carrying  on  the  business  of  "kiln  drying  corn  meal"  is 
protected  from  its  usual  and  proper  connection  with  the  business 
of  a  steam  flouring  mill,  that  defense  is  fully  made  in  the  second 
replication.  The  third  replication  can  only  be  maintained  on  the 
hypothesis  that  any  independent  business,  in  point  of  fact,  carried 
on  in  the  building  at  the  time  of  the  insurance  might  still  be  car- 
ried on,  notwithstanding  the  clause  in  the  policy  and  the  conditions 
annexed,  or  on  the  ground  that,  as  the  business  of  a  steam  flouring 
mill  is  authorized,  any  appliance  in  aid  of  that  business,  or  which 
may  in  any  manner  facilitate  the  carrying  it  on,  though  it  may  be 
only  used  in  the  particular  mill,  and  before  such  use  have  been  un- 
known, and  although  it  requires  fire  heat,  is  also  authorized. 
185]  *The  first  proposition  certainly  can  not  be  sustained.  If 
a  powder  mill  or  steam  cotton  manufactory  had  been  in  operation 
in  some  part  of  the  building  described  as  the  City  Mills,  unless  the 
use  of  such  a  mill  or  manufactory  had  been  discontinued,  there 
could  be  no  recovery  under  the  policy.  If,  then,  the  business  of 
" kiln-drying  corn  meal"  can  be  protected,  it  must  be  from  a  con- 
nection with  the  steam  flouring  mill  in  respect  of  the  nature  of  the 
operation,  and  not  from  the  point  or  place  of  its  location.  If  it  be 
an  independent  business  requiring  fire  heat,  it  is  prohibited  by  the 
policy.  The  warranty  contained  in  the  policy  upon  this  point  is 
prospective ;  it  provides  for  what  may  exist,  and  the  existence  of 
the  thing  prohibited  at  the  date  of  the  policy  is  no  excuse  for  its 
subsequent  continuance. 

The  second  proposition  involves  more  difficulty.  It  must  be  con- 
sidered that  the  business  of  a  steam  flouring  mill  is  authorized,  and, 
as  I  have  already  decided,  that  business  may  be  conducted  in  the 
manner  and  with  the  appliances  usual  and  proper  to  "  steam  flour- 
ing mills."  That  "kiln-drying  corn  meal"  is  one  of  those  appli- 
ances, is  the  question  raised  by  the  second  replication.  But  suppose 
that  "kiln-drying  corn  meal"  as  an  aid,  appliance,  or  means  in  the 
business  of  a  steam  flouring  mill,  had  never  been  tested,  but  should 
be  considered  a  new  and  valuable  improvement  in  the  mode  or 
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manner  of  carrying  on  that  business,  would  the  clause  in  the  policy 
prohibit  its  introduction  ?  The  list  of  hazardous  trades  mentioned 
in  the  second  of  the  conditions  annexed  to  the  policy,  embraces 
nearly  every  description  of  manufactories,  and  probably  all  in 
which  steam  power  is  used.  I  am  not  prepared  to  say  that  it  was 
the  meaning  of  that  condition  to  prevent  *the  introduction  [186 
and  trial  of  the  various  improvements  which  ingenuity  is  constantly 
devising,  though  their  operation  might  require  the  use  of  fire  heat. 
I  rather  think  that  the  framers  of  the  policy  supposed  that  any 
material  change  or  modification  of  a  steam  manufactory  in  respect 
of  the  use  of  fire,  would  necessarily  involve  such  an  alteration  of 
the  structure,  or  premises  insured,  as  to  be  embraced  by  the  clause 
in  the  policy  prohibiting  such  alteration ;  that  when  one  of  the  haz- 
ardous risks  is  assumed — e.  g.,  a  u  steam  flouring  mill  "—everything 
fairly  and  properly  connected  with  such  a  business,  as  part  of  it 
and  appertaining  to  it,  whether  newly  introduced  or  before  used, 
must  be  considered  as  authorized;  that  the  "other  mechanical  ope. 
rations  requiring  fire  heat,"  are  those  having  no  proper  connection 
with  the  operation  of  a  "  steam  flouring,  mill." 

In  this  view,  if  the  averments  of  the  replication  are  to  be  under- 
stood as  stating  that  the  building  with  its  machinery,  including 
that  for  kiln-drying  corn  meal,  constitutes  a  "steam  flouring  mill," 
and  that  the  " kiln-drying  corn  meal"  is  a  part  of  the  operation  or 
business  of  a  "  steam  flouring  mill,"  I  should  be  prepared  to  sustain 
it  as  a  sufficient  answer  to  the  plea.  The  point  to  which  I  shall 
require  the  replication  to  come  up  is,  that  the  business  of  "kiln- 
drying  corn  meal"  being  connected  with  that  of  a  "steam  flouring 
mill,"  the  authority  to  carry  on  the  one  embraces  the  other.  Such 
a  ground  may  probably  be  taken  under  the  first  replication,  or  the 
general  denial  of  the  plea;  but  I  see  no  objection  to  its  being  taken 
specially.  The  third  replication  does  not,  however,  in  my  opinion, 
though  it  may  have  been  so  intended,  stand  with  sufficient  clear- 
ness on  that  ground.  If  it  was  so  intended,  *by  one  or  two  [187 
slight  verbal  alterations  it  may  be  made  to  conform  to  what  is 
required.  If  it  was  not  so  intended,  then  the  replication  is,  what 
may  be  fairly  inferred  from  the  language,  a  statement,  that  the 
business  of  kiln-drying  corn  meal,  though  not  properly  connected 
with  the  business  of  a  "steam  flouring  mill,"  was  a  part  of  the 
regular  business  of  the  establishment  known  as  the  "  City  Mills," 
the  connection  with  a  steam  flouring  mill  being  in  respect  of  loca- 
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tion,  and  not  in  the  nature  of  the  operation.  Thus  understood,  the 
replication  can  not,  in  my  opinion,  be  deemed  sufficient,  and  the 
demurrer  to  it  must  be  sustained. 

In  the  briefs  which  have  been  submitted  to  me  by  the  counsel,  I 
find  some  elaborate  and  able  arguments  on  the  question  of  repre- 
sentation, but  I  do  not  see  that  any  question  on  that  point  now 
arises.  I  may,  however,  very  properly  make  one  remark,  having 
a  connection  with  a  question  of  concealment,  which  has  influenced 
my  mind  in  allowing  the  third  replication  to  stand,  if  amended  as 
I  have  required.  I  suppose  that  the  introduction  of  any  new  mode 
of  carrying  on,  or  of  aiding  in  the  carrying  on,  the  manufactory, 
which  would  materially  increase  the  risk  by  use  of  fire  heat,  would 
generally  involve  such  an  alteration  of  the  premises  as  to  be  pre- 
cluded by  the  clause  in  the  policy  on  that  subject;  and  I  have 
assigned  this  as  a  reason  why  the  prospective  warranty  against 
other  mechanical  operations  extends  dnly  to  those  of  an  independ- 
ent character.  It  may  be  said  that  in  such  a  case  as  the  present, 
thcr  novel  and  extraordinary  apparatus,  if  it  be  such,  being  in  use 
and  attached  when  the  policy  was  made,  would  not  be  embraced  in 
the  clause  providing  against  a  material  alteration  of  the  premises 
insured.  This  may  be  true ;  but  still  the  insurer  would  probably 
188]  be  protected  *against  any  extraordinary  or  unusual  mode  of 
carrying  on  the  business — one  which  he  would  have  no  just  reason 
to  expect,  and  which  materially  increased  the  risk,  by  the  obliga- 
tion resting  in  such  a  case  on  the  insured  to  make  a  communication 
on  the  subject.  Such,  I  believe,  is  the  rule  on  the  subject  laid  down 
in  the  recent  case  of  Clark  v.  Manufacturer's  Insurance  Co.,  8  How- 
ard, 235-249. 

Coffin  &  Mitchell,  for  plaintiff. 

Tafty  Key  <fc  MaUon,  for  defendants. 


In  General  Term — December,  1864. 
Stobxr,  Spxkcxb,  and  Gholson  presiding. 

Horace  Brownson  v.  John  A.  Metcalfe  &  Co. 

The  statute  authorizing  actions  to  be  brought  against  defendants  in  their  part- 
nership name,  is  limited  in  its  operation  to  actions  against  companies  oz 
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associations  of  persons  formed  for  carrying  on  business  in  Ohio,  and  who 
have  a  place  of  business  in  the  county  in  which  the  action  is  brought. 

Where  a  foreign  Arm  is  sued  in  its  firm  name,  and  answers,  and  a  verdict  is 
taken  upon  the  defense  set  up  in  the  answer,  without  objection  to  the  irreg- 
ularity, they  will  be  deemed  to  have  waived  their  strict  legal  right  to 
object. 

For  the  purpose,  however,  of  regularity  of  practice,*  the  court  may,  under  a 
view  of  all  the  circumstances  in  such  a  case,  exercise  a  sound  discretion  in 
ordering  an  amendment  of  the  irregularity. 

[FtftfelSOhioSt.210,216.] 

Gholson,  J.,  delivered  the  opinion  of  the  Court. 

This  case  comes  before  us  on  questions  reserved  from  the  Special 
Term.  The  first  question  is,  whether  the  act  of  the  General  Assem- 
bly, Swan's  Stat.  706,  authorizing  suits  to  be  brought  against  a 
partnership  by  its  firm  name,  without  setting  forth  in  the  process 
and  pleadings,  or  proving  on  the  trial  the  names  of  the  persons 
composing  the  company,  extends  to  an  action  against  non-resident 
partners,  in  which  an  order  of  attachment  against  their  prop- 
erty *has  been  issued?  We  think  that  the  proper  construe-  [189 
tion  of  that  statute  limits  its  operation  to  suits  against  companies 
or  associations  of  persons  formed  for  carrying  on  business,  or  hold- 
ing property  in  the  State  of  Ohio,  and  who  have  a  place  of  busi- 
ness in  the  county  in  which  the  suit  is  brought.  The  second 
section,  taken  in  connection  with  the  first,  we  think,  requires  this 
construction.  It  was,  therefore,  irregular  to  bring  the  action,  and 
issue  the  order  of  attachment,  as  appears  to  have  been  done  in 
this  case. 

The  next  question  is  whether  the  defendants,  not  having  moved 
to  dismiss  the  proceedings,  which  we  suppose  would  have  been  the 
proper  remedy,  but  having  filed  an  answer,  on  the  part  of  the 
partnership,  in  its  firm  name,  and  a  verdict  having  been  rendered 
on  a  defense  set  up  in  the  answer,  the  objection  can  now  be  taken  ? 
We  think  that  it  is  properly  a  matter  resting  in  the  sound  discre- 
tion of  the  judge  sitting  in  the  special  term,  whether,  under  such 
circumstances,  the  objection  should  be  entertained.  The  act  of  the 
defendants  in  entering  an  appearance,  by  filing  an  answer,  must  be 
considered  as  so  far  a  waiver  of  the  irregularity,  and  a  submitting 
to  the  jurisdiction  of  the  court,  as  to  preclude  them  from  asserting 
what  might  have  been  at  one  time  a  strict  legal  right.  119  Ohio 
And  yet  the  court  may  well  so  far  regard  the  importance  of  regu- 
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larity  in  its  proceedings  as  to  require  them  to  be  corrected  by 
amendment  or  otherwise ;  and  with  this  view,  as  both  parties  may 
be  considered  in  some  degree  in.  fault — one  for  irregularity  in  the 
proceedings,  and  the  other  for  not  objecting  thereto  at  the  proper 
time  and  in  the  proper  manner — the  court  may  set  aside  what  has 
190]  been  done,  on  such  terms  as  may  be  thought  just  *and 
proper.  Under  these  views,  the  case  will  be  remanded  to  the  special 
term  for  further  proceedings, 

0.  W.  Qrames  and  Wm.  Johnston,  for  plaintiffs. 


In  Special  Term — Stoker,  J.,  presiding. 

Messiok  &  Co.  and  Kentucky  Trust  Co.  Bank  v.  Roxbury  & 

Wiloox. 

The  court  will  set  aside  a  default  for  answer,  and  allow  a  meritorious  defense 
to  be  plead,  upon  payment  of  costs  by  defendant.    Notice  to  the  agent,  at- 
torney, or  other  appropriate  officer  of  a  banking  institution  is  notice  to  the 
ompany. 

Motion  to  set  aside  default,  and  for  leave  to  answer. 

By  the  Court.  Storer,  J.  Both  the  above  cases  are  in  default 
for  answer,  and  application  is  now  made  for  leave  to  file  answers, 
by  one  of  the  defendants,  alleging  a  meritorious  defense  to  each 
suit.  It  is  alleged  in  the  answers  that  the  defendants,  on  the  16th 
December,  1853,  were  partners  in  business ;  that  on  that  day  the 
co-partnership  was  dissolved,  and  the  interest  of  Wilcox,  estimated 
at  $5,000,  was  purchased  by  Koxbury,  who  gave  him  ten  notes  for 
$500  each,  payable  at  different  periods.  Two  of  these  notes  were 
transferred,  it  is  stated,  to  Messick,  one  of  the  plaintiffs  in  the  first, 
for  certain  purposes  which  are  described  in  the  answer.  That  they 
were  transferred  by  Wiloox,  as  collateral  security  for  a  debt  due  by 
him  only.  The  principal  debt  for  which  they  were  assigned  has 
already  been  decreed  to  be  paid  to  Messick  by  the  Court  of  Com- 
mon Pleas,  in  a  suit  against  Wilcox,  to  which  Messick  is  a  party, 
and  that  the  fund  appropriated  is  sufficient  to  discharge  Messick's 
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claim.  It  is  also  alleged  that  Wilcox  is  indebted  to  his  co-defend- 
ant $4,475,  which  is  set  up  as  a  counter-claim  against  the  same 
notes. 

•The  answer  to  the  petition  of  the  Kentucky  Trust  Com-  [191 
pany  contains  the  further  allegations  that  the  note  set  forth  in  their 
petition  was  transferred  to  the  plaintiff  by  Messick,  to  whom  it  was 
assigned  by  Wilcox,  and  that  Messick  was,  at  the  time  of  the  trans- 
fer, cashier  of  the  bank.  The  facts  thus  stated  exhibit  an  equi- 
table defense,  and,  if  proved,  entitle  the  defendant,  Boxbury,  to  re- 
lief. There  can  be  no  impropriety  in  permitting  the  pleas  to  be 
filed. 

Messick  &  Co.  are  charged  with  the  knowledge  of  Messick  at  the 
time  of  the  transfer ;  and  the  bank  is  equally  charged  with  knowl- 
edge, as  their  cashier,  it  is  presumed,  received  the  note  in  the  regu- 
lar course  of  business.  Notice  to  the  agent,  attorney,  or  other  ap- 
propriate officer  of  a  banking  institution  is  notice  to  the  company. 
It  is  but  just  that  the  claims  of  the  parties  should  be  fully  exam* 
ined  and  adjusted ;  and,  while  the  court  have  it  in  their  power  to 
grant  relief,  they  will  retain  the  case  until  a  hearing  can  be  had. 
Leave  is  granted  to  file  answers,  the  defendants  first  paying  all 
costs,  and  the  plaintiffs,  if  they  desire,  having  leave  to  file  replica- 
tions immediately,  and  set  the  cases  for  hearing  at  the  present  term. 


In  Special  Term — December,  1864. 
Gholson,  J.,  presiding. 

Laws,  Bhodes  &  Barb  v.  McCarty  &  Torreyson. 

The  absence  of  the  first  names  of  defendants  amounts  only  to  a  misnomer,  and 
forms  no  ground  to  discharge  an  attachment  or  strike  a  petition  from  the 
files. 

The  law  respecting  amendments  for  misnomer  is  substantially  the  same  as  be- 
fore the  statute  authorizing  actions  to  be  brought  against  defendants  in 
their  firm  name. 

An  objection  that  the  petition  is  in  the  form  of  the  common  counts  in  assump- 
sit forms  no  ground  to  strike  the  petition  from  the  files. 
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This  is  a  motion  to  discharge  an  attachment,  and  to  strike  the 
petition  in  the  case  from  the  files. 

192]  *Ghol80n,  J.  Two  objections  are  taken :  One  that  the 
first  names  of  the  defendants  are  not  set  oat.  This  I  consider 
merely  what  is  termed  a  misnomer  under  the  old  practice.  If  the 
defendants  will  state  that  they  have  christian  names,  and  what  they 
are,  I  will  direct  that  they  be  inscribed  in  the  proceedings.  But, 
on  such  a  ground,  I  shall  neither  discharge  the  attachment,  nor 
strike  the  petition  from  the  files. 

The  present  is  not — does  not  purport  to  be— and,  as  has  been 
decided  in  this  court,  can  not  properly  be  a  proceeding  under  the 
statute  which  authorises  suits  against  partnerships,  without  setting 
out  or  proving  the  names  of  the  members  of  the  firm.  That  statute 
in  no  respect  abridged  the  right  of  suing,  which  before  existed. 
"When  the  names  of  the  members  of  a  partnership  do  in  no  man- 
ner appear,  the  statute  affords  a  convenient  remedy j  also  when 
there  is  difficulty  in  obtaining  service  on  all  the  partners.  But,  in 
cases  where  the  sirnames  all  appear,  the  only  difficulty  which  could 
have  been  encountered  was  a  plea  in  abatement,  and  this  was  ob- 
viated by  an  amendment  The  law  in  this  respect  is  substantially 
the  same. 

As  to  the  objection  that  the  petition  is  in  the  form  of  the  com- 
mon counts  in  assumpsit,  it  may  possibly  be  a  ground  of  demurrer, 
or  of  a  motion  to  make  the  petition  more  definite  and  certain,  un- 
der section  118  of  the  code ;  but  it  does  not  afford  a  ground  to 
strike  the  petition  from  the  files.  Defendants  can  not  get  rid,  in  so 
easy  a  manner,  of  a  claim  which,  at  least,  presents  some  appear- 
ance of  being  just. 

The  motion  will  be  overruled. 

H.  T.  Kyle,  for  plaintiffs. 

E.  A.  Thompson  and  Wm.  Johnston,  for  defendants. 
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•In  Special  Term—December,  1854.  [103 

Gholson,  J.,  presiding. 

Adoniram  J.  Cranston  and  Daniel  Folmer,  Partners,  as 
Cranston  &  Folmer  v.  The  Cincinnati,  Hamilton,  and 
Dayton  Railroad  Company. 

The  mere  fact  that  cattle  have  strayed,  without  right,  on  the  track  of  a  railroad, 
neither  establishes  that  character  of  negligence,  which  precludes  a  claim 
for  injury  done  by  running  the  locomotive  against  them,  nor  justifies  a 
want  of  proper  care  to  save  and  preserve  them  from  destruction. 

Whether  the  negligence  of  the  owner  of  the  cattle  has  contributed  to  the  in- 
jury in  such  manner  as  to  preclude  a  recovery,  and  whether  those  in  charge 
of  the  locomotive  have  used  the  proper  degree  of  care,  are  questions  de- 
pending on  the  facts  and  circumstances  of  the  case. 

The  employes  of  a  railroad  company,  in  charge  of  a  passenger  train,  have  the 
legal  right  to  pursue  such  a  course,  in  respect  to  cattle  found  on  the  track, 
without  right,  as  a  proper  regard  for  the  safety  and  protection  of  the  per- 
sons and  property  in  their  charge  may  require.  The  owner  has  no  right 
to  expect  his  property  to  be  protected,  unless  it  can  be  done  consistently 
with  the  higher  obligations  resting  on  the  company;  and  that  railroad 
companies  may  be  left  to  a  full  and  proper  discretion,  in  pursuing  the 
course  which  will  best  fulfill  their  important  duties  to  the  public,  their  acts 
in  this  respect  should  receive  a  favorable  construction. 

The  general  principle,  applicable  in  such  cases,  is,  that  every  one  in  the  conduct 
of  that  which  may  be  harmful  to  others  if  misconducted,  is  bound  to  the 
use  of  due  care  and  skill,  and  the  wrong-doer  is  not  without  the  pale  of  the 
law  for  this  purpose.  No  more  than  the  necessity  of  the  case  may  require, 
can  be  properly  done,  when  the  excess  may  be  in  any  manner  injurious  to 
another,  and  a  proper  degree  of  care  should  be  used  to  avoid  this  excess. 

[4  Ohio  St.  424,  474 ;  18  Ohio  St.  66;  22  Ohio  St.  227,  246.] 

This  was  an  action  at  common  law,  originally  brought  in  the 
Court  of  Common  Fleas,  before  the  code,  and  transferred  to  this 
court  The  declaration  charged  the  defendants  with  "  maliciously 
contriving  and  intending  to  injure  the  plaintiffs,  by  driving  .their 
locomotive  with  great  force  and  violence  against  and  upon  six  cows 
of  the  plaintiffs,"  etc.,  whereby  the  said  cows  were  killed,  etc.  To 
which  the  defendants  plead  the  general  issue. 

♦The  plaintiffs  being  dairymen,  and  residing  qpou  a  form    [194 
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about  eight  miles  distant  from  Cincinnati,  pastured  their  cows  upon 
a  large  tract  of  land  through  which  the  railroad  ran,  there  usually- 
being  from  fifty  to  seventy -five  cows  in  the  pasture.  There  were 
no  fences  along  the  line  of  the  railroad,  and  no  means  resorted  to 
by  either  party  to  prevent  the  said  depastured  cattle  from  straying 
upon  the  track.  The  cows  were  killed  by  the  regular  passenger 
train,  which  was  passing  the  locality  at  the  usual  and  regular  time 
of  day,  and  at  the  customary  rate  of  speed,  that  being  from  thirty- 
five  to  forty  miles  per  hour,  at  that  place.  The  cows  could^  have 
been  seen  by  the  engineer  some  three  or  four  hundred  yards  dis- 
tant, at  which  point  the  road  curved ;  but  the  engineer  did  not 
blow  the  whistle,  or  make  any  signal  of  alarm  until  just  as  the 
engine  struck  the  cows.  The  plaintiffs  were  in  the  habit  of  driv- 
ing up  their  cows  just  at  the  time  of  day  when  the  passenger  train 
was  due  there,  and  had  frequently  been  warned  against  doing  bo, 
but  continued  the  practice.  The  farm  occupied  by  the  plaintiffs 
was  the  property  of  John  Ludlow,  Esq.,  who  had  contracted  with 
the  railroad  company  to  build  fences  at  his  own  expense,  upon 
either  side  of  the  track,  through  the  said  pasture,  within  two  years 
from  the  date  of  the  contract ;  and  afterward,  but  previous  to  the 
expiration  of  the  two  years,  leased  the  premises  to  the  plaintiffs. 
Afterward,  and  While  the  plaintiffs  were  in  possession  of  the  said 
premises,  the  railroad  company  entered  into  a  new  contract,  or 
rather  a  modification  of  the  old  contract,  with  Ludlow,  whereby 
they  agreed  to  furnish  the  lumber  for  the  fences,  and  under  this 
contract  Ludlow  built  the  fences,  after  the  cows  of  plaintiff  were 
killed.  It  was  also  in  testimony,  that  the  danger  to  a  train  of  cars 
195]  *is  materially  augmented  by  striking  a  cow  or  other  movable 
object  upon  the  track,  at  a  slow  rate  of  speed,  and  unless  the  ob- 
struction can  be  entirely  avoided,  it  is  safer  to  strike  it  at  a  high 
rate  of  speed ;  and  that  a  train  of  cars  running  thirty  or  forty 
miles  per  hour  can  not  be  safely  stopped  in  a  less  distance  than 
from  three-quarters  to  one  mile. 

W.  Van  JELamm  and  E.  Fox}  for  plaintiffs. 

Worthington  &  Matthews,  for  defendants. 

Gholson,  J.    The  plaintiffs,  in  the  summer  of  1852,  wore  dairy- 
men, keeping  their  cows  in  a  pasture  through  which  the  road  of 
the  defendants  passed.    Several  of  the  cows  of  the  plaintiffs  getting 
on  the  track  of  the  railroad,  which  was  not  fenced  or  inclosed,  were 
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killed  by  the  locomotive.  This  action  is  brought  to  recover  dam- 
ages for  the  injury  so  sustained. 

The  evidence  does  not  show  that  the  defendants  were  bound  by 
any  contract  with  the  plaintiffs,  or  any  other  person,  to  inclose  the 
track  of  their  road,  so  as  to  prevent  cattle  straying  upon  it  from 
the  adjoining  ground.  The  effect  of  the  evidence  upon  that  point 
is  rather  to  show  the  contrary,  and  that  the  owner  of  the  land, 
who  had  leased  it  to  the  plaintiffs,  had  contracted  with  the  company 
to  construct  a  fence  on  each  side  of  the  track. 

The  rule  at  common  law  appears  to  have  been,  that  the  owner 
of  land  was  not  obliged  to  fence  against  the  cattle  of  other  persons. 
In  the  absence  of  any  contract,  and  independent  of  any  statutory 
regulations,  railroad  companies,  in  respect  of  the  tracks  of  their 
roads,  stand  in  a  like  position ;  they  are  not  bound  to  erect  a  fence 
to  *keep  off  cattle,  and  the  omission  to  do  so  can  not  be  im-  [196 
puted  as  negligence,  and  be  made  the  foundation  of  an  action. 

There  is  a  class  of  cases  which  may  be  supposed  to  conflict  with 
the  rule  I  have  stated.  The  common  law  not  only  did  not  require 
the  owner  of  ground  to  protect  it  by  a  fence  from  the  intrusion  of 
the  cattle  of  his  neighbors,  so  as  to  free  him  from  any  care  or  re- 
sponsibility in  respect  of  cattle  so  intruding,  but  it  imposed  a  duty 
on  the  owner  of  cattle,  to  keep  them  on  his  own  close,  and  held 
him  liable,  in  case  he  did  not,  for  any  damage  they  might  do  to 
the  herbage  or  crops  on  the  inclosed  land  of  his  neighbor.  In 
other  words,  it  was  considered  that  the  cattle  committed  a  trespass, 
and  that  their  owner  was  responsible  therefor.  Now,  in  view  of 
the  great  difference  between  this  country  and  England,  as  to  land 
and  its  use,  and  in  consequence  of  the  statutory  enaotments,  as  to 
fences  and  inclosures,  which  prevail  in  most  of  the  states,  it  has 
been  held,  in  some  of  them,  that  the  rule  of  the  common  law  does 
not  apply  in  such  a  case,  and  that  the  owner  of  uninclosed  land 
can  have  no  such  right  of  action.  To  this  effect  are  the  cases  of 
Studwell  v.  Bitch,  14  Conn.  293  ;  Soeley  v.  Peters,  5  Gilman,  130 ; 
8  Barr.  472 ;  Pripp  v.  Haseli  et  ai.,  1  Strobhart,  173. 

The  rights  and  liabilities  of  owners  of  adjoining  land,  in  this 
country,  seem  to  be  like  that  of  persons  having  what,  in  the  En- 
glish law,  is  termed  "  common,"  by  reason  of  vicinage.  u  There, 
each  of  the  owners  of  tht>  respective  commons  or  wastes,  may  in- 
close, but  neither  does,  and  the  persons  having  the  right  of  common 
on  the  respective  commons  or  wastes,  turn  thereon  their  cattle;  the 
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cattle  wander  from  the  one  common  to  the  other,  yet  no  action 
197]  *of  trespass  lies.  Why?  Because  it  is  a  matter  of  mutual 
convenience ;  and  to  require  the  commoners  on  either  side  to  watch 
their  cattle  and  keep  them  on  their  respective  commons,  would  be 
to  require  a  thing  to  be  performed  which  man  is  incapable  of  do- 
ing." Burro  ugh,  J.,  in  Deane  v.  Clayton,  7  Taunt.  489.  And  there 
can  be  but  little  doubt,  that  if  the  owner  of  land  in  Ohio  should 
attempt  to  raise  on  it  a  crop  of  corn,  without  any  inclosure,  he 
could  maintain  no  action  against  his  neighbors  for  the  almost  cer- 
tain interruption  their  cattle  would  cause  to  any  such  undertaking. 
To  sustain  an  action  for  an  injury  of  that  kind,  the  owner  of  land 
would  be  required  to  show,  in  the  language  of  our  act  concerning 
fences  and  inclosures,  that  he  had  a  fence,  "  such  as  a  good  hus- 
bandman ought  to  keep." 

There  is,  however,  a  great  difference  between  an  action  by  the 
owner  of  land,  against  the  owner  of  cattle,  for  the  injury  done  by 
their  breaking  into  or  straying  upon  the  land,  and  an  action  by 
the  owner  of  cattle  against  the  owner  of  land,  for  an  injury  which 
the  cattle  may  sustain  while  so  upon  the  land.  And  in  respect  to 
the  latter  case,  I  see  no  reason  to  doubt  that  the  rule  of  the  com- 
mon law  prevails.  That  it  does  so  prevail,  and  is  as  applicable  to 
a  railroad  company  as  any  other  owner  of  land,  appears  to  be  set- 
tled by  numerous  authorities.  Munger  v.  Tonawanda  Bailroad 
Company,  4  Comet.  Rep.  349,  and  cases  cited ;  Ricketts  v.  E.  &  W. 
I.  Docks  &  Co.'s  Railway,  12  C.  B.  74,  English  Com.  L.  Rep.  160, 
and  cases  cited. 

There  being,  then,  in  this  case,  no  contract  or  duty  in  respect  to 
fencing,  upon  which  the  action  can  be  founded,  I  next  come  to  the 
other  ground,  upon  which  the  counsel  for  the  plaintiffs  claims  to 
198]  .recover, — the  negligence  of  *thoee  in  charge  of  the  locomo- 
tive belonging  to  the  defendants ;  and  here  a  question  arises  of 
some  difficulty,  and  on  which  there  is  an  apparent  conflict  in  the 
authorities.  Whether  the  cows  of  the  plaintiflfe,  having  been 
wrongfully  on  the  track  of  the  defendants,  an  action  can  be  main- 
tained for  the  negligence  of  those  employed  by  the  defendants? 
Whether  in  such  a  case  as  the  present,  it  appearing  that  the  cows 
ot  the  plaintiffs  were  without  right,  and  from  the  neglect  or  impru- 
dence of  the  plaintiffs,  in  not  keeping  them  inclosed,  on  the  track 
of  the  railroad,  the  question  as  to  a  liability  for  negligence  on  the 
part  of  the  defendants  can  properly  arise  or  be  considered  ? 
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There  are  strong  authorities  that,  in  such  a  case,  no  action  can 
be  maintained,  though  the  negligence  be  what  is  termed  gross  or 
culpable.  Among  these  authorities,  there  is  none  of  greater  weight 
(and  it  may,  indeed,  be  said  to  be  the  leading  one,)  than  the  case 
of  the  Tonawanda  Bailroad  Company  v.  Munger,  first  decided  by 
the  Supreme  Court  of  New  York ;  5  Denio,  255,  and  afterward  by 
the  Court  of  Appeals,  4  Comstock,  349.  In  that  case,  to  show 
that  the  action  can  not  be  maintained,  on  the  ground  of  the  neg- 
ligence of  the  defendants,  two  reasons  appear  to  have  been  as- 
signed: 

1.  There  would  have  been  no  injury,  if  the  cattle  had  not  been 
on  the  track  of  the  railroad, "  and  having  been  there  without  right, 
the  law  imputes  a  fault  to  the  plaintiffs,"  and  this  fault  directly  con- 
tributing to  produce  the  injury,  they  can  not  recover. 

2.  The  defendants  were  in  the  lawful  exercise  and  enjoyment  of 
their  rights,  and  would  have  done  no  injury  to  the  plaintiffs,  if 
their  cattle  had  not  strayed  on  the  track  of  the  railroad,  and  being 
there  without  right,  the  *law  did  not  enjoin  it  as  a  duty  on  [199 
the  defendants  to  take  care  not  to  injure  them  ;  and  the  want  of 
such  care  was  not,  therefore,  in  judgment  of  law,  a  fault  to  be  at- 
tributed to  the  defendants. 

The  decision  of  the  Supreme  Court,  and  of  the  Court  of  Appeals, 
in  New  York,  in  the  case  of  Munger  v.  Tonawanda  Bailroad  Com- 
pany, has  been  followed,  and  its  authority  sustained,  not  only  in 
subsequent  cases  in  that  State,  but  in  several  cases  decided  in 
other  States. 

The  idea  upon  which  those  cases  have  been  decided  is,  that  a 
wrong-doer  has  no  right  to  complain  of  an  injury,  to  which  his  own 
wrongfully  act  was  contributory ;  that  as  he  has  placed  himself  in 
a  position,  in  which  he  has  no  right  to  exact  care  for  the  safety  or 
protection  of  his  property,  he  can  not  make  the  want  of  it  a  ground 
of  complaint. 

In  the  case  of  the  Tonawanda  Bailroad  Company  v.  Munger, 
5  Denio  266,  it  is  said :  "  Negligence  is  a  violation  of  the  obligation 
which  enjoins  care  and  caution  in  what  we  do.  But  this  duty  is 
relative,  and  where  it  has  no  existence  between  particular  parties, 
there  can  be  no  such  thing  as  negligence  in  the  legal  sense  of  the 
term.  A  man  is  under  no  obligations  to  be  cautious  and  circum- 
spect towards  a  wrong-doer.  A  horse  straying  in  a  field,  falls  into 
a  pit,  left  open  and  unguarded ;  the  owner  can  not  complain,  for, 
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as  to  all  trespassers,  the  owner  of  the  field  has  a  rigfct  to  leave  the 
pit  as  he  pleased,  and  they  can  not  impute  negligence  to  him. 
But  injuries  inflicted  by  design  are  not  thus  to  be  excused.  A 
wrong-doer  is  not  necessarily  an  outlaw,  but  may  justly  complain 
of  wanton  and  malicious  mischief.  Negligence,  however,  even 
when  gross,  is  but  an  omission  of  duty.  It  is  not  designed  and 
200]  ^intentional  mischief,  although  it  may  be  cogent  evidence  of 
such  an  act.  Of  the  latter  a  trespasser  may  complain,  although  he 
can  not  be  allowed  to  do  so  in  regard  to  the  former/1 

In  the  case  of  the  Railroad  Company  v.  Skinner,  19  Pa.  St.  Rep. 
302,  Chief  Justice  Gibson,  after  saying  that  the  protection  of  prop- 
erty, found  wrongfully  on  the  track  of  a  railroad,  was  merely  in- 
cidental to  the  necessity  which  might  result  of  avoiding  a  collision 
with  it  for  the  safety  of  the  train  and  passengers,  proceeds :  "  If 
the  owner  of  it  do  not  attend  to  it,  the  company's  servants,  having 
their  own  business  to  mind,  are  not  bound  to  do  so,  and  he  who 
trusts  his  property  to  the  chances  of  accident,  is  bound  to  stand 
the  hazard  of  the  die." 

So  in  the  very  recent  case  of  Tower  v.  Providence  and  Wor- 
cester Railroad  Company,  2  Rhode  I.  Rep.  404-409,  it  is  said : 
<'  Legally  speaking,  negligence  is  the  want  of  that  care  which  the 
law  requires  us  to  exercise,  which  it  exacts  as  a  duty.  This  care 
may  be  due  to  one  individual  and  not  to  another,  and  therefore 
negligence  in  fact  is  not  always  negligence  in  law,  for  unless  a  party 
can  show  that  some  duty  in  law  is  violated,  he  shows  no  legal 
negligence.  So  far  as  mere  neglect  goes,  there  is  no  violation  of 
duty.  This,  of  course,  does  not  extend  to  willful  acts,  whereby 
the  person  or  property  of  any  one  is  injured.  For  willful  or  in- 
tentional injuries  the  person  guilty  would  be  liable." 

An  English  case,  Blyth  v.  Thompson,  Cro.  J.  158,  is  relied  on  as 
authority.  In  that  case,  the  defendant  dug  a  pit  on  his  land.  The 
mare  of  the  plaintiff,  straying  on  the  land,  fell  into  the  pit  and  was 
killed.  The  court  held,  that  as  the  owner  of  the  mare  had  no  right 
201]  to  have  her  *on  the  land,  the  digging  the  pit  was  lawful,  as 
to  him,  and  that  he  could  not  recover. 

In  the  case  cited  from  2  R.  I.  411,  it  is  said  that  the  only  differ- 
ence between  the  case  reported  in  Croke  James  and  such  a  one  as 
the  present  is, "  that  the  cattle  were  killed  in  one  instance  by  being 
run  over,  and  in  the  other  by  falling  into  the  pit  made  by  the  de- 
fendants." 
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Mow,  may  not  this  onfy  difference  be  one  most  material?  The 
difference  consists  in  an  act  done  when  the  danger  of  injury  to  an- 
other is  immediate  and  apparent  at  the  time,  and  an  act  done  in 
view  and  expectation  of  no  injury  to  another.  The  rule  as  to  duty 
and  liability  in  one  case  does  not  necessarily  apply  in  the  other. 
An  act  entirely  innocent  and  lawful  in  itself  may,  when  done  under 
some  circumstances,  or  from  the  manner  of  doing  it,  become  not 
only  negligent,  but  absolutely  wrong.  It  may  be  very  true  that  if 
the  relation  between  the  parties  does  not  require  care,  there  can  be 
no  neglect ;  but  to  assume  that  in  such  cases  as  the  present  no  care 
is  required,  may  well  be  considered  as  taking  for  granted  the  point 
which  ought  to  be  established. 

The  act  claimed  in  this  case  to  be  wrongful  was  not  the  construc- 
tion of  a  railroad  track  or  of  a  locomotive,  but  the  running  of  a 
locomotive  upon  or  against  the  property  of  the  plaintiffs,  then  being 
on  the  railroad  track.  All  the  cases  which  have  been  cited  admit 
that  if  this  act  was  done  intentionally  it  would  be  wrongful ;  that 
the  defendants  would  have  no  right,  purposely,  to  kill  and  destroy 
the  property  of  the  plaintiffs,  though  the  same  might  be  wrong- 
fully on  the  track  of  the  road.  If  the  mere  fact  of  the  property 
being  wrongfully  on  the  land  of  *the  defendants  gave  no  [202 
right  to  kill  and  destroy,  and  such  an  act  would  have  been  wrong- 
ful on  the  part  of  the  defendants,  is  it  not  a  duty  always  incumbent 
to  take  care  that  no  injury  be  done  to  the  property  of  others  ? 
Such  I  understand  to  be  the  principle  laid  down  on  this  subject  by 
high  authority,  and  I  can  see  no  reason  why  it  is  not  applicable  to 
such  cases  as  the  present. 

In  the  case  of  Mayor  of  Colchester  v.  Brooke,  7  Q.  B.,  53  E.  C. 
L.  B.  339,  which  was  an  action  against  an  owner  of  a  vessel  for  an 
injury  to  oyster  beds  in  a  navigable  stream,  and  the  defense  was 
that  they  impeded  navigation,  and  might  be  destroyed;  but  it  did 
not  appear  but  what  they  might  have  been  avoided.  The  court, 
after  deciding  that,  though  the  oyster  beds  were  wrongfully  in  the 
river,  the  defendant  had  no  right  to  destroy  them,  proceed  to  say : 
"If,  then,  the  defendant  could  not  have  done  this  purposely  and 
knowingly,  the  same  principle  shows  that  he  was  bound  to  use  due 
care  and  skill  in  the  navigation  of  his  vessel,  ho  as  not  to  do  it  un- 
wittingly by  want  of  these.  As  a  general  rule  of  law,  every  one, 
in  the  conduct  of  that  which  may  be  harmful  to  others,  if  miscon- 
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ducted,  is  bound  to  the  use  of  due  care  and  skill,  and  the  wrong- 
doer is  not  without  the  pale  of  the  law  for  this  purpose." 

The  case  just  cited,  and  others,  such  as  Davies  v.  Mann,  10  M.  & 
W.  546,  showing  that  a  wrong-doer  has  a  right  to  exact  some  care 
toward  him  and  his  property,  are  cases  in  which  the  injury  was 
committed  on  a  public  highway,  but  the  principle  is  the  same. 
And  in  the  recent  case  cited  from  12  C.  B.',  74  E.  C.  L.  R.  160,  where 
the  action  was  for  the  killing  of  sheep  by  the  locomotive  of  the  de- 
203]  fendant,  and  was  decided  for  the  defendant  on  the  *ground 
that  there  was  no  duty  of  fencing,  as  to  the  plaintiff,  Jervis,  C.  J., 
expressly  says :  "  There  is  no  allegation  that  the  accident  could 
have  been  avoided,  or  that  the  company  had,  by  themselves  or  their 
servants,  been  guilty  of  negligence  in  that  respect."  Creswell,  J., 
says :  "  There  is  no  complaint  here  that  the  defendants  conducted 
their  business  in  a  negligent  manner."  These  remarks  of  the 
judges,  and  the  argument  and  admission  of  counsel  in  that  case, 
clearly  show  that  a  trespasser  on  the  land  of  another  is  entitled  to 
some  care  in  respect  of  his  property,  and  may  maintain  an  action 
for  negligence  for  the  want  of  that  degree  of  care  to  which  he  may 
be  entitled. 

There  are  earlier  cases  in  England  which  fully  and  clearly  illus- 
trate this  principle,  and  among  them  is  the  case  of  Yere  v.  Lord 
Cawdor,  11  East.  568. 

This  was  an  action  for  killing  a  certain  dog  of  the  plaintiff.  The 
plea  was  that  the  dog  was  killed  by  the  game-keeper  of  the  defend- 
ant while  running  after  hares  in  the  close  part  of  the  manor  of  the 
said  lord.  The  counsel  for  the  defendant,  in  arguing  a  demurrer 
to  the  plea,  was  stopped  by  the  court,  who  were  clearly  satisfied 
that  the  plea  was  bad,  and  observed  to  the  plaintiff's  counsel  that 
it  did  not  even  state  that  the  killing  of  the  dog  was  necessary  for 
the  preservation  of  the  game.  The  counsel  for  the  defendant  cited 
some  precedents  of  an  early  period  in  support  of  the  plea.  Lord 
Ellenborough,  C.  J.,  said :  "  The  question  is,  whether  the  plaintiff's 
dog  incurred  the  penalty  of  death  for  running  after  a  hare  in  an- 
other's ground  ?  And  if  there  be  any  precedent  of  that  sort,  which 
outrages  all  reason  and  sense,  it  is  of  no  authority  to  govern  other 
cases.  There  is  no  question  here  as  to  the  right  to  the  game.  The 
204]  game-keeper  had  *no  right  to  kill  the  plaintiff's  dog  for  fol- 
lowing it.  The  plea  does  not  even  state  that  the  hare  was  put  in 
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peril,  so  as  to  induce  any  necessity  for  killing  the  dog  in  order  to 
save  the  hare." 

This  case  was  much  commented  on  in  the  novel  and  interesting 
ease  of  Deane  v.  Clayton,  7  Taunt.  489,  2  E.  C.  L.  A.  183,  and  the 
principle  assented  to  by  all  the  judges,  though  they  differed  as  to 
its  application  to  the  case  before  them.  In  that  case,  Dallas,  J., 
said,  referring  to  the  class  of  decisions  of  which  Yere  v.  Cawdor  is 
one :  "  To  the  next  class  of  decisions  I  also  equally  accede,  namely, 
those  which  establish  that  you  shall  do  no  more  than  the  necessity 
of  the  case  requires,  when  the  excess  may  be  in  any  way  injurious 
to  another — a  principle  which  pervades  every  part  of  the  law  of 
England,  criminal  as  well  as  civil,  and  indeed  belongs  to  all  law 
that  is  founded  on  reason  and  natural  equity." 

In  addition  to  the  English  authorities  which  I  have  cited  to  show 
that  a  wrong-doer  is  not  without  the  pale  of  the  law,  in  respect  of 
a  proper  degree  of  care  for  his  person  and  property  in  such  cases 
as  the  present,  there  are  several  recent  American  decisions  which 
hold  the  same  doctrine.  Trow  v.  Vermont  and  Central  A.  A.  Co., 
24  Yt  487 ;  Waldron  v.  Portland  A.  A.  Co.,  35  He.  422. 

And  while  I  have  a  high  respect  for  the  learned  courts  which  ap- 
pear to  have  decided  otherwise,  I  can  not  assent  to  the  proposition 
that  railroad  companies  are  bound  to  exercise  no  care  in  respect  of 
cattle  straying  on  the  track  of  their  roads. 

From  what  has  been  said,  it  will  not  be  understood  that  the  gen- 
eral proposition  that  a  party  can  not  recover  *for  an  injury  [205 
to  which  his  own  wrongful  acts  contributed,  is  denied.  To  that 
general  principle  and  its  well  established  qualifications  I  fully  as- 
sent. But  my  conclusion  is,  that  the  mere  fact  of  the  cows  of  the 
plaintiffs  straying,  without  right,  on  the  track  of  the  railroad  of 
the  defendants  neither  establishes  that  character  of  negligence 
which  precludes  a  claim  for  injury  done  to  them,  nor  justifies  a 
want  of  proper  care  to  save  and  preserve  them  from  destruction  on 
the  part  of  the  defendants.  Whether  the  negligence  of  the  plaint- 
iffs has  contributed  to  the  injury,  in  such  manner  as  to  preclude 
their  recovery,  and  whether  the  defendants  have  used  proper  care, 
are  questions  depending  on  the  facts  and  circumstances  of  the  case. 

It  clearly  follows  from  the  principles  which  I  have  before  laid 
down  that  it  was  the  legal  right  of  the  defendants  to  pursue  such 
a  course,  in  respect  of  the  property  of  the  plaintiffs,  as  a  proper  re- 
gard for  the  safety  and  protection  of  the  persons  and  property  in 
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their  charge  required.  The  plaintiffs  had  no  right  to  expect  their 
properfy  to  be  protected,  unless  it  could  be  done  consistently  with 
the  higher  obligations  and  responsibilities  resting  on  the  defend- 
ants ;  and  that  railroad  companies  may  be  left  to  a  full  and  proper 
discretion  in  pursuing  the  course  which  will  best  fulfill  their  impor- 
tant duties  to  the  public,  their  acts  should  receive  a  favorable  con- 
struction. 

I  find,  from  the  evidence,  that  the  rate  of  speed  at  which  the 
train  of  the  defendants  was  propelled — thirty-five  to  forty  miles  per 
hour— was  the  ordinary  rate  for  that  train,  and  not  greater  than 
what  is  to  be  deemed  entirely  proper.  I  find,  from  the  opinion  of 
those  skilled  in  the  matter,  and  which  opinion  I  have  no  doubt  is 
206]  correct,  that  *the  train  could  not  have  been  stopped,  when 
running  at  that  rate  of  speed,  and  at  that  point  of  the  road, 
in  a  distance  much  less,  if  any,  than  one  mile.  That,  had  an  at- 
tempt been  made,  after  reaching  a  point  at  which  the  cows  could 
be  seen,  to  stop  the  train,  though  the  rate  of  speed  might  have  been 
lessened  before  coming  in  contact  with  the  cows,  the  danger  of  in- 
jury to  the  train  and  passengers  would  have  been  greatly  in- 
creased. I  am  satisfied,  from  the  facts,  that  it  was  the  duty  of  the 
engineer  not  to  attempt  to  stop  the  train.  I  find,  from  the  evi- 
dence, the  construction  of  the  locomotive  is  such  (and  that  it  is  the 
■best  mode  of  construction)  that  it  is  much  safer  to  come  in  contact 
with  any  movable  obstruction  on  the  track  of  the  road,  such  as  a 
cow,  at  a  high  than  at  a  low  rate  of  speed. 

The  only  point  as  to  which  the  evidence  of  a  want  of  proper  care, 
on  the  part  of  those  in  charge  of  the  train,  is  at  all  deficient,  is  in 
respect  to  the  alarm  usually  made  by  causing  the  engine,  as  it  is 
termed,  to  whistle,  so  as  to  scare  the  cows  from  the  track.  The 
evidence  does  not  show  whether  this  was  done  at  the  proper  time. 
The  only  witness  appears  to  think  that  the  striking  the  cows  and 
the  whistle  of  the  locomotive  were  simultaneous.  The  rate  of  speed 
being  so  rapid,  and  the  distance  being  so  short,  he  may  weir  have 
been  mistaken  on  this  point;  and,  in  the  absence  of  any  clear 
proof,  I  feel  bound  to  presume  that  the  engineer  of  the  company 
did  what  was  usual  and  proper  in  this  respect. 

And  not  only  is  there  no  sufficient  proof  of  a  want  of  care  on  the 
part  of  the  employes  of  the  company,  but  there  is  shown  that  kind 
of  negligence,  on  the  part  of  the  plaintiffs,  which  may  well  be  con- 
207]    sidered  to  be  contributory -*to  the  injury.     The  rule  on  this" 
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point  has  been  laid  down  in  a  recent  case,  before  cited,  Trow  v.  Vt. 
and  Central  R.  R.  Co.,  24  Ver.  487,  495 :  "Whore  the  negligence 
of  the  defendant  is  proximate,  and  that  of  the  plaintiff  remote,  the 
action  can  then  well  be  sustained,  although  the  plaintiff  is  not  en- 
tirely without  fault."  I  think  the  negligence  proved  in  this  case, 
on  the  part  of  the  plaintiffs,  may  well  be  considered  proximate, 
within  the  meaning  of  the  rule. 

It  appears  that  the  plaintiffs  had  purchased  a  large  part  of  the 
cows  from  the  owner  of  the  pasture  ;  that  the  cows  had  been  kept 
for  some  time  in  the  same  place,  without  any  accident ;  that  the 
train,  from  the  running  of  which  the  accident  happened,  passed 
regularly  every  day,  about  10  o'clock ;  that  the  plaintiffs,  after 
they  took  possession,  commenced  driving  up  the  cows,  for  the  pur- 
pose of  milking,  just  before  the  time  when  the  train  was  due,  so 
that  the  cows,  in  returning  to  the  pasturage,  would  naturally  be 
crossing  on  the  track  at  the  time  the  train  passed.  That  the  ptaint- 
ifife  were  told  of  the  danger  again  and  again  by  the  former  owner 
of  the  cows,  who  urged  upon  them  that  they  should  drive  up  the 
cows  for  milking  a  little  earlier  or  a  little  later,  as  had  been  done 
before.  This  advice  and  expostulation  was  unheeded.  In  the  lan- 
guage of  their  own  witness,  they  did  not  use  that  precaution  which 
they  ought  to  have  used.  This  case  can  scarcely  be  looked  on  as  a 
case  of  cows  accidentally  straying  on  a  railroad  track ;  it  is  rather 
one  in  which  their  owners  have  most  carelessly  and  imprudently 
driven  them  into  immediate  danger,  reckless  of  the  consequences. 

On  either  ground,  therefore,  I  feel  bound  to  find  for  the  defend- 
ants, and  a  judgment  will  accordingly  be  entered  for  the  railroad 
company. 


♦In  Special  Term— September,  1854.  [208 

Gholsok,  J.,  presiding. 

Henry  Miller  v.  The  Western  Farmers'  Mutual  Insurance 

Company. 

A  policy  of  insurance,  in  respect  of  the  rules  by  which  it  is  to  be  construed,  and 
the  principles  by  which  it  is  to  be  governed,  differs  nothing  from  other 
written  mercantile  contracts. 
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The  common  expression,  that  it  is  "  eminently  a  contract  of  good  faith,"  means 
only  that  the  good  faith,  which  is  the  basis  of  all  contracts,  is  more  es- 
pecially required  in  that  species  of  contract,  in  which  one  of  the  parties 
is  supposed  to  he  necessarily  less  acquainted  with  the  details  of  the  subject 
of  the  contract  than  the  other. 

A  policy  of  insurance  is  a  contract  of  indemnity,  and  the  right  to  that  indem- 
nity, vested  by  the  contract,  can  be  taken  away  only  on  principles  alike  ap- 
plicable to  other  instruments  of  that  character. 

Where,  in  reference  to  the  use  of  premises  adjoining  tnose  insured,  there  is 
no  condition  in  the  contract,  express  or  implied,  and  there  has  been  no 
representation  or  suppression  of  any  fact  relating  to  the  subject-matter, 
the  insured  would  havo  the  same  right  to  use  his  adjoining  property,  and 
would  be  governed  by  the  same  obligations,  in  respect  of  its  use,  as  any 
other  owner. 

If  such  use  be  in  itself  lawful  and  right,  though  in  its  consequences  a  loss 
result,  it  is  damnum  absque  injuria^  and  no  legal  responsibility  rests  on  the 
owner. 

A  suppression  or  misrepresentation  of  material  facts,  though  from  ignorance, 
mistake,  or  negligence,  stands  on  the  same  ground,  in  its  effect  on  the 
policy,  as  if  such  suppression  or  misrepresentation  were  willful.  But  the 
principle,  on  which  this  rule  is  founded,  can  have  no  application  to  the  con- 
duct of  the  insured  subsequent  to  the  making  of  the  contract. 

There  are  some  representations  in  their  nature  promissory.     Ex  gran  the  esti- 
mate of  the  risk  to  be  assumed,  when  it  depends  upon  the  continuance  of 
>  material  circumstances  represented  to  the  insurer. 

The  materiality  of  a  representation  in  no  way  depends  upon  the  contingency 
of  an  injury,  resulting  from  the  failure  to  make  it  good.  The  falsity  of  the 
representation  will  avoid  the  policy,  though  the  loss  occurred  from  a  cause 
unconnected  with  the  misrepresentation. 

[Affirmed,  1  Handy,  825.] 

This  was  an  action  of  assumpsit  on  a  policy  of  insurance,  brought 
before  the  code  of  civil  procedure  took  effect,  and  transferred  into 
this  court  from  the  Court  of  Common  Pleas.  The  declaration  is  in 
the  usual  form,  and  sets  out  substantially  the  terms  and  conditions 
209]  contained  *in  the  policy.  The  policy  was  intended  to  insure 
the  plaintiff  "  against  loss  or  damage  by  fire,  to  the  amount  of 
$2,000,  on  the  following  property,  as  described  in  application  and 
survey  No.  813,  viz. :  On  his  brick  tavern  house,  situated  on  the 
corner  of  Lawrence  and  Front  streets,  Cincinnati,  Ohio."  Among 
the  other  usual  stipulations  in  the  policy,  is  that  which  provides 
that  in  case  the  premises  insured  "  be  so  altered,  or  be  appropriated, 
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applied,  or  used  to  or  for  the  purpose  of  carrying  on  or  exercising 
therein  any  trade,  business,  or  vocation,  which,  according  to  the 
by-laws  and  conditions,  class  of  hazards,  or  rates  hereto  annexed, 
would  increase  the  hazard,  unless  by  consent,  etc.,  then,  and  from 
thenceforth,  so  long  as  the  same  shall  be  so  appropriated,  applied, 
or  used,  this  policy  shall  cease  and  be  of  no  force  or  effect." 

To  the  declaration  on  this  policy  the  defendants  plead,  "that  at 
the  time  of  the  making  by  them  of  the  said  policy  of  insurance — 
to  wit,  on  the  17th  day  of  January,  a.  d.  1852 — said  plaintiff  was 
in  possession  through  his  tenants  of  a  certain  brick  building  on 
the  south  side  of  Front  street,  in  said  city  of  Cincinnati,  being  tho 
building  next  east  and  south  of  and  adjoining  the  brick  tavern- 
house  insured  by  said  policy,  which  said  building  the  tenants  of 
said  plaintiff,  by  his  consent,  used  as  and  for  a  manufactory  of 
laths ;  and  afterward,  and  before  the  loss  described  in  said  declara- 
tion— to  wit,  on  the  1st  day  of  August,  a.  d.  1852 — said  tenants 
ceased  to  use  the  same  for  said  purpose,  and  after  that  day  and 
until  the  happening  of  said  loss,  the  tenants  of  said  plaintiff  by 
his  consent  used  the  said  building  as  and  for  a  manufactory  of 
spokes,  by  which  change  of  use  the  risk  of  loss  by  fire  of  said 
building  and  of  the  adjoining  brick  tavern-house  *was  greatly  [210 
enhanced,  and  that  afterward,  on  the  14th  day  of  December,  a.  d. 
1852,  at  said  county,  said  building,  in  consequence  of  its  said  use 
as  a  manufactory  of  spokes,  took  fire  and  was  consumed,  and  said 
fire  was  communicated  and  extended  to  the  adjoining  brick  tavern- 
house  aforesaid,  which  was  also  consumed,  whereby  the  loss  alleged 
in  said  declarations  occurred,  which  they  are  ready  to  verify,"  etc. 
To  this  plea  there  is  a  general  demnrrer  by  the  plaintiff;  and  upon 
the  sufficiency  of  the  facts  set  forth  in  the  plea  as  a  defense  to  the 
action,  the  court  is  called  on  to  decide. 

Gholsqn,  J.  The  increase  of  risk  arising  from  a  change  of  use 
in  the  building  adjoining  the  premises  insured,  is  not  provided  for 
in  the  contract  between  the  parties ;  nor  is  it  alleged  that  there 
was  any  representation  or  concealment  on  the  part  of  the  plaintiff 
in  reference  to  the  ownership,  position,  or  use  of  such  adjoining 
building.  The  validity  of  the  plea  is  rested,  by  the  counsel  for  the 
defendants,  on  what  is  claimed  to  be  a  general  principle  of  the  law 
of  insurance,  that  where  there  is  any  material  increase  of  the  risk 
by  auy  act  of  the  insured,  and  a  loss  which  can  be  shown  to  be  a 
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consequence  of  such  act,  the  insurer  is  not  liable  on  the  policy. 
The  ground  taken  in  support  of  the  plea  inay  be  well  illustrated 
by  reference  to  some  remarks  made  in  a  recent  analogous  case  in 
New  York,  G-ates  v.  Madison  Co.  Mut.  Ins.  Co.,  1  Seld.  469.  It  is 
there  said :  "  The  defendants  have,  by  the  terms  of  the  policy  and 
proposals  annexed,  guarded  against  an  increase  of  the  risk  by  any 
alteration,  either  in  the  buildings  insured  or  the  business  carried 
211]  on  therein,  and  if  they  had  deemed  *it  important,  they  might 
have  inserted  a  provision  prohibiting  the  erection  of  any  other 
building  upon  the  adjacent  premises  of  the  insured  during  the  con- 
tinuance of  the  policy.  But  they  have  not  thought  proper  to  do 
so,  and,  in  my  opinion,  the  policy  is  not  affected  by  the  erection 
of  the  barn,  as  the  defendants  proposed  to  show,  especially  as  it  is 
not  pretended  that  any  injury  resulted  from  it."  Now,  in  the 
present  case  it  is  alleged  that  an  injury  did  result  from  the  act 
done  on  the  adjoining  premises ;  and  the  effect  of  that  allegation  I 
am  to  consider. 

The  effect  of  the  erection  of  other  buildings  upon  the  adjacent 
premises  of  the  insured  during  the  continuance  of  the  policy,  was 
considered  in  two  other  cases  strongly  relied  on  in  the  argument 
by  the  counsel  for  the  defendants,  and  to  which  I  shall  presently 
refer.  Those  cases,  and  the  case  cited  above,  had  reference  to  the 
erection  of  new  buildings  on  vacant  lots  adjoining  the  premises 
insured,  and  not,  as  in  the  present  case,  to  a  change  in  the  use  of  a 
building  already  erected.  But  if  the  general  principle,  which  the 
counsel  for  the  defendants  claims  to  have  been  established  by  the 
cases  on  which  he  relies,  be  correct,  I  can  see  no  reason  why  it 
should  not  as  well  apply  to  a  material  increase  of  risk,  caused  by 
a  change  in  the  use  of  a  building  erected,  as  to  the  erection  of  a 
new  building. 

The  cases  relied  on,  and  which  it  will  be  proper  to  examine,  are 
Stebbins  v.  Globe  Ins.  Co.,  2  Hall,  632,  and  Howard  v.  Kentucky 
and  Louisville  Ins.  Co.,  13  B.  Monroe,  282.  The  last  case  refers  to 
the  former  and  to  2  Phil,  on  Ins.  177,  as  the  authorities  on  which 
the  decision  is  based.  The  only  authority,  I  believe,  cited  by  Phil- 
212]  lips  is  the  case  2  Hall,  632.  There  is  another  case  *which 
would  appear  to  confirm  the  view  taken  for  the  defendants,  Boat- 
wright  v.  Etna  Ins.  Co.,  1  Strobhart,  281-287. 

That  there  are  general  expressions  found  in  these  authorities 
sustaining  the  validity  of  such  a  defense  as  that  set  up  by  the  de- 
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fendants,  cannot  well  be  controverted,  and,  as  I  have  before  stated, 
tbe  case  illustrating  those  general  views  can  scarcely  be  distin- 
guished from  the  present.  In  the  case  of  Howard  v.  Kentucky 
and  Louisville  Ins.  Co.,  13  B.  Monroe,  289,  it  is  said :  "  The  con- 
tract of  insurance  rests  upon  the  mutual  good  faith  of  the  parties. 
The  assured  violates  that  good  faith  by  doing  any  act  which  in- 
creases the  risk  that  has  been  incurred  by  the  insurers.  This 
breach  of  good  faith,  if  it  produces  no  injury  to  the  other  party, 
does  not  impair  his  own  rights  under  the  contract ;  but  if  it  occa- 
sions a  loss,  such  loss  devolves  upon  himself,  and  not  upon  the  in 
surer,  inasmuch  as  it  results  from  a  violation  of  that  good  faith, 
which  in  legal  contemplation  was  pledged  to  them,  that  the  risk 
should  not  be  increased  by  his  act,  during  the  running  of  the 
policy,  without  their  assent.  Thus,  if  the  assured  should,  subse- 
quent to  the  date  of  the  policy,  erect  a  building  near  to  the  prop- 
erty insured,  and  thereby  greatly  increase  the  hazard  of  loss  by 
fire,  and  a  loss  should  occur,  which  was  not  occasioned  by  the 
building  newly  erected,  the  insurers  would  have  no  cause  to  com- 
plain of  the  act  of  the  assured,  but  ought  in  justice  to  make  good 
the  loss.  But  if  this  act  of  the  insured  was  the  cause  of  the  loss, 
and  produced  it,  then,  as  it  resulted  from  his  own  unauthorized 
act,  involving  a  breach  of  those  obligations  which  the  observance 
of  good  faith  imposed,  the  insurers  ought  not  in  justice  to  be  liable 
for  it,  nor  would  the  law  ^impose  any  obligation  upon  them  [213 
to  indemnify  the  insured  for  a  loss  occasioned  by  his  own  miscon- 
duct" 

In  the  remarks  quoted  above,  it  is  taken  for  granted,  that  any 
act  of  the  insured  increasing  the  risk,  is  a  breach  of  good  faith,  "  an 
unauthorized  act,"  and  an  act  of  "  misconduct."  Now,  it  appears 
to  me,  that  the  correctness  of  any  such  general  proposition  should 
first  be  established. 

A  policy  of  insurance,  in  respect  of  the  rules  by  which  it  is  to  be 
construed,  and  the  principles  by  which  it  is  to  be  governed,  differs 
not  from  other  written  mercantile  contracts.  Hone  v.  Mutual  Safety 
Ins.  Co.,  1  Sandf.  137-151 ;  Gates  v.  Madison  County  Mut.  Ins.  Co., 
1  Seld.  469-474.  The  common  expression  that  it  is  eminently  a 
contract  of  good  faith,  "  only  means  that  the  good  faith,  which  is 
the  basis  of  all  contracts,  is  more  especially  required  in  that  species 
of  contract  in  which  one  of  the  parties  is  supposed  to  be  necessarily 
less  acquainted  with  the  details  of  the  subject  of  the  contract  than 
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the  other."  1  Seld.  474;  1  Arn.  on  Ins.  488.  A  policy  of  insur- 
ance is  a  contract  of  indemnity,  and  the  right  to  that  indemnity, 
vested  by  the  contract,  can  be  taken  away  only  on  principles  alike 
applicable  to  other  contracts  of  that  character. 

Where,  in  reference  to  the  use  of  premises,  adjoining  those  in- 
sured, there  is  no  condition  in  the  contract,  express  or  implied,  and 
there  has  been  no  representation  or  suppression  of  any  fact  relating 
to  the  subject-matter,  by  what  principle  is  the  conduct  of  the  party 
insured,  as  the  owner  of  such  adjoining  premises,  to  be  governed  ? 
Is  there  any  other  than  the  general  maxim,  Sic  utere  iuo  ut  alienum 
non  Icedasf  In  my  opinion,  he  would  have  the  same  right  to  use 
214]  his  adjoining  property  and  would  be  ^governed  by  the  like 
obligations  in  respect  of  its  use  as  any  other  owner.  If  such  use 
be  in  itself  lawful  and  right,  though  unfortunately  in  its  conse- 
quences a  loss  result,  as  not  unfrequently  happens,  it  is  a  loss  but 
not  an  injury,  and  no  legal  responsibility  therefore  rests  on  the 
owner;  who  is  generally  himself  a  chief  sufferer  by  the  calamity. 
The  proposition,  that  any  act  of  the  insured  increasing  the  risk  is 
an  act  of  bad  faith,  appears  to  me  to  have  proceeded  from  an  erro- 
neous conception  of  the  term  "good  faith/'  in  connection  with  con- 
tracts of  insurance ;  resulting  in  an  improper  extension  to  the  con- 
duct of  the  insured,  subsequent  to  the  contract,  of  the  principle  of 
a  rule  only  applicable  in  respect  of  representations  before  and  at 
the  time  of  entering  into  the  contract.  A  suppression  or  misrepre- 
sentation of  material  facts,  though  from  ignorance,  mistake,  or  neg- 
ligonce,  stands  on  the  same  ground  in  its  effects  on  the  policy,  as 
if  such  suppression  or  misrepresentation  were  wilful.  But  the  prin- 
ciple on  which  this  rule  is  founded  can  have  no  application  to  the 
conduct  of  the  insured  subsequent  to  the  making  of  the  contract. 
As  already  observed,  the  idea  of  eminent  good  faith,  to  enforce  which 
so  stringent  a  rule  was  adopted,  has  reference  to  the  position  of  tho 
parties  at  the  time  of  the  inception  of  the  contract;  to  the  neces- 
sity, then,  for  truthful  statements  and  a  full  disclosure  as  to  all  mat- 
ters materially  affecting  the  risk  about  to  be  assumed. 

There  are  some  representations  which,  in  their  character,  are  said 
to  be  promissory.  Thus,  in  the  case  of  Stetson  v.  The  Massachusetts 
Fire  Ins.  Co.,  4  Mass.  330-337,  it  is  said,  "  The  estimate  of  the  risk 
undertaken  by  an  insurer,  generally  depends  upon  the  description 
of  it  made  by  the  insured  or  his  agent.  A  mistake  or  omission,  in 
215]  *bifl  representation  of  the  risk,  whether  willful  or  accidental 
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if  material  to  the  risk  insured,  avoids  the  contract.  And  where 
the  estimate  of  the  risk  depends  upon  the  continuance  of  the  ma- 
terial circumstances  represented  to  the  insurer,  these  are  not  to  be 
altered  to  his  detriment  by  any  act  of  the  insured,  without  a  like 
effect  upon  the  contract'1  Had  the  defense  in  this  case  been  founded 
on  some  representations  as  to  the  use  of  the  adjoining  premises,  a 
very  different  question  might  have  been  presented.  But  such  is 
not  the  character  of  the  defense. 

It  may  be  proper  to  observe  that  in  a  recent  case,  Toung  v.  Wash- 
ington Co.  Mut.  Ins.  Co.,  14  Barb.  555-547,  Stebbins  v.  Globe  Ins.  Co., 
is  referred  to  and  commented  on,  as  if  the  general  remarks  in  that 
case  on  the  point  under  consideration  had  been  made  in  view  of  a 
representation  that  the  adjoirfing  lot  was  vacant.  If  this  be  so,  it 
is  of  course  no  authority  in  the  present  case,  but  I  do  not  so  under- 
stand those  remarks,  and,  indeed,  it  would  scarcely  have  been  said 
of  a  representation,  that  its  materiality  depended  on  whether  any 
injury  resulted  from  the  failure  to  make  it  good.  Such  a  considera- 
tion does  not  affect  the  operation  of  a  material  misrepresentation 
upon  the  policy.  "  It  will  avoid  it,  though  the  loss  arose  from  a 
cause  unconnected  with  the  misrepresentation."  3  Kent  Com.  282; 
1  Arn.  on  Ins.  501.  I  have  spoken  of  the  general  remarks  made 
in  the  case  of  Stebbins  v.  Globe  Ins.  Co.,  for  the  point  really  decided 
in  that  case,  if  it  have  any  bearing  in  this,  is  against  the  defendants. 

I  understood  the  counsel  for  defendants  to  urge,  that  the  char- 
acter of  an  act  increasing  the  risk  is  to  be  determined  from  its  re- 
sult, from  the  consequences  ensuing.  *That  any  act  increas-  [216 
ing  the  risk  might  be  in  itself  innocent,  but  if  followed  by  a  loss, 
it  then  became,  in  legal  contemplation,  an  act  of  bad  faith,  and  pre- 
vented a  recovery  on  the  policy.  I  can  not  admit,  and  do  not  un- 
derstand the  authorities  he  cites  to  sustain  such  a  proposition.  They 
proceed  on  the  ground  that  the  act  of  increasing  the  risk  is,  when 
done,  an  act  of  bad  faith ;  but  unless  a  loss  results  from  the  act, 
there  i8  no  forfeiture  of  the  right  under  the  policy. 

But,  in  their  legal  effect,  the  propositions  do  not  differ.  The  re- 
sult to  the  insured  in  a  pecuniary  point  of  view  would  be  the  same 
under  the  operation  of  either.  The  only  advantage  he  could  have 
under  the  former,  would  be  to  escape  any  unnecessary  imputation 
of  bad  faith. 

In  addition  to  the  reasons  I  have  endeavored  to  give,  there  are 
authorities  both  in  England  and  in  this  country,  an  examination  of 
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which  has  satisfied  my  mind,  and  will,  I  think,  clearly  show  that 
the  plea  in  this  cose  can  not  be  sustained.  Among  them  I  would 
refer  to  Dobson  v.  Sotheby,  1  Mood  &  Mack.  90 ;  22  E.  C.  L.  260 ; 
Shaw  t;.  Robberds,  6  A.  &  E.  75;  33  E.  C.  L.  12-16;  Pirn  t;.  Reid, 
6  M.  &  G.  46;  E.  C.  L.  1-19-20 ;  Columbia  Ins.  Co.  v.  Lawrence,  10 
Pet.  507 ;  1  Seld.  478,  and  cases  cited  ;  Williams  v.  N.  E.  Mut  Ins. 
Co.,  31  Me.  219-227;  Chandler  v.  Worcester  Ins.  Co.,  3  Cash.  328; 
Billings  v.  Tolland  Co.  M.  F.  Ins.  Co.,  20  Conn.  139. 

The  demurrer  to  the  plea  is  sustained. 

Taft,  for  plaintiff. 

EoacUy,  for  defendants. 


217]  *In  Special  Term— November,  1864. 

Spencer,  J.,  presiding. 

Eliza  Lee  v.  The  Fraternal  Mutual  Insurance  Co.,  The 
United  States  Life  Insurance  Annuity  and  Trust  Com- 
pany, John  L.  Vajtier  et  al. 

■ 

Where  in  a  policy  of  insurance  there  is  an  acknowledgment  of  receipt  of  pre- 
mium, if  the  insurers  are  not  estopped  from  denying  its  payment,  it  at  least 
devolves  upon  them  to  show,  by  clear  and  satisfactory  testimony,  the  non- 
payment of  the  premium.  And  especially  in  a  case  where  notice  has  not 
been  given  to  the  insured,  before  the  loss  happens,  that  such  non-payment 
will  avoid  the  policy. 

The  mere  fact  that  the  books  of  the  insurers  show  no  account  of  or  credit  for 
the  payment  is  not  sufficient. 

Where  an  agent  contracts  in  his  own  name,  without  disclosing  his  interest, 
though  in  fact  for  the  exclusive  benefit  of  another  person,  though,  perhaps, 
in  such  case  the  agent  might  be  passed  by  and  suit  brought  directly 
against  the  principal,  yet  both  can  not  be  bound  as  principals.  The  plaint- 
iff will  bo  put  to  elect  which  she  will  pursue. 

Such  suit  might  possibly  be  sustained  against  both  jointly— on  the  ground  of 
fraud  or  collusion,  etc. 

Inconsistent  and  incongruous  claims  can  not  be  joined  in  a  petition ;  in  such 
case  the  plaintiff  will  be  put  to  her  election  on  which  to  proceed. 
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An  assignment  of  a  claim  by  a  cestui  que  trust  is  good  so  as  to  enable  the  assignee 
to  sue  under  the  code. 

A  plaintiff  can  not,  in  a  suit  against  a  defendant,  on  a  contract  to  recover  money, 
join  debtors  of  the  defendant,  and  seek  to  subject  their  debts  to  payment  of 
his  judgment  when  recovered ;  there  is  no  privity  between  them. 

[Agency,  1  Handy,  177.] 

Spencer,  J.  The  petition  in  this  case  sets  forth  that,  on  the  25th 
day  of  February,  1853,  the  Fraternal  Mutual  Insurance  Company, 
a  corporation  created  by  the  laws  of  Ohio,  issued  a  policy  of  in- 
surance to  Richard  H.  Lee,  whereby,  in  consideration  of  $29.50 
then  paid,  and  of  the  annual  premium  of  $114,  to  be  paid  upon  the 
25th  day  of  February  in  each  year  thereafter,  they  agree  to  in  Sure 
the  life  of  said  Lee,  for  the  sole  use  and  benefit  of  the  plaintiff \  his 
wife,  for  the  term  of  seven  years  thereafter,  in  the  sum  of  $5,000, 
to  be  paid  to  her  in  the  event  of  his  death  ^during  said  period,  [218 
within  ninety  days  after  due  notice  and  proof  of  such  death.  That 
Sichard  died  on  the  21st  day  of  July  thereafter;  and  that  on  the 
14th  of  October  following,  due  notice  and  proof  of  his  death  were 
given  to  said  company.  That  all  the  conditions,  stipulations,  agree- 
ments, etc.,  in  said  policy  contained,  and  on  the  part  of  said  Richard 
and  wife  to 'be  fulfilled,  have  been  and  were  in  all  things  faithfully 
complied  with.  And  although  more  than  ninety  days  have  since 
elapsed,  etc.,  yet  said  sum  of  $5,000  remains  wholly  unpaid. 

The  petition  further  sets  forth  that  on  the  1st  October,  1852,  an 
agreement  lyas  entered  into  between  the  said  company  and  their 
co-defendants,  the  said  United  States  Life  Insurance  Annuity  and 
Trust  Company  (a  corporation  created  by  the  laws  of  Pennsylvania, 
but  doing  business  in  Cincinnati),  whereby  the  former  sold  and 
transferred  to  the  latter  all  its  property,  assets,  and  business,  and 
agreed  thereafter  to  transact  all  its  business  in  its  own  name,  but 
for  the  sole  profit,  and  at  the  entire  expense  of  the  latter  company — 
they  to  indemnify  the  former  against  all  losses  accruing  upon  risks 
assumed,  etc.  The  effect  of  which  agreement,  it  is  alleged,  is  to 
render  the  latter  company  liable  to  the  plaintiff  for  the  loss  arising 
under  the  policy  aforesaid. 

The  petition  further  sets  forth  that,  in  pursuance  of  the  charter 
of  the  Fraternal  Mutual  Company,  John  L.  Vattier,  Richard 
Conkling,  and  the  other  defendants  in  said  cause,  executed  their 
several  promissory  notes  for  various  sums,  amounting  in  all  to 
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$48,000,  being  for  premiums  in  advance  for  policies  issued,  or  to  be 
issued  to  them  by  said  company ;  said  notes  being  intended  under 
said  charter  to  provide  a  fund  for  the  payment  of  losses  incurred  by 
219]  *the  company  in  default  of  other  funds  to  meet  the  same,  which 
several  notes  were  afterward  surrendered  to  tho  respective  makers 
thereof,  without  consideration,  and  in  violation  of  the  plaintiff's 
rights. 

The  petition  finally  avers  that,  notwithstanding  the  premises,  the 
defendants  refuse  to  pay  the  said  sum  due  plaintiff  by  the  terms  of 
said  policy ;  wherefore  she  demands  a  judgment  against  them  for 
the  sum  of  $5,000,  and  interest,  from  the  13th  day  of  January  last. 

The  Fraternal  Mutual  Insurance  Company  being  in  default  for 
answer,  a  judgment  was  entered  up  against  her  by  the  Court  of 
Common  Pleas,  on  the  4th  day  of  March,  1854,  in  favor  of  the 
plaintiff,  for  the  amount  claimed  in  the  petition,  with  costs,  upon 
which  an  execution  has  been  issued,  as  appears  from  the  transcript,  etc. 

On  the  14th  April,  the  plaintiff  filed  an  amended  and  supplemental 
petition,  setting  forth  that  on  the  24th  day  of  February,  1853,  the 
United  States  Life  Insurance  Annuity  and  Trust  Company,  in  pur- 
suance of  the  agreement  of  1st  October,  1853,  issued  a  policy  of  re- 
insurance to  the  Fraternal  Mutual  Company,  whereby,  in  consid- 
eration of  said  agreement,  and  of  the  sum  of  $28.50  then  paid, 
and  of  the  quarterly  premium  of  $28.50,  to  be  paid  on  the 
the  24th  days  of  May,  August,  November,  and  February,  in  every 
year  thereafter,  they  insured  the  life  of  said  Richard  H.  Lee  to 
John  L.  Vattier,  president  of  the  Fraternal  Mutual  Company,  and 
Stephen  Crawford,  president  of  said  United  States  Life  Insurance 
Annuity  and  Trust  Company,  in  trust  for  the  said  Fraternal  Mutual 
Company,  in  the  sum  of  $5,000,  for  seven  years  thereafter,  to  be 
paid  in  ninety  days  after  due  notice  and  proof  of  death,  etc.  That 
due  notice  and  proof  of  such  death  were  given  on  the  19th  day  of 
220]  October,  1853.  That  all  the  ^conditions,  stipulations,  agree- 
ments, etc.,  in  said  policy  contained,  on  the  part  of  said  Lee,  and  of 
said  Fraternal  Mutual  Insurance  Company  to  be  performed  were 
fully  complied  with  and  observed.  And  that  on  the  18th  day  of 
March  last,  the  Fraternal  Mutual  Company,  for  a  valuable  consid- 
eration, assigned  to  the  plaintiff  all  her  interest  in  said  policy,  and 
the  money  insured  thereby. 

The  amended  petition  further  sets  forth  that  at  the  time  of  the 
surrender  by  the  Fraternal  Mutual  Company  of  the  stock  notes 
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given  by  Vattier  and  his  co-defendants,  and  in  consideration 
thereof,  the  United  States  Life  Insurance  Annuitv  and  Trust  Com- 
pany,  as  a  substitute  therefor,  and  as  an  indemnity  to  said  defend- 
ants, gave  its  bond  to  the  Fraternal  Mutual  Company  in  the  sum 
of  $50,000,  as  a  guaranty  for  the  payment  of  all  losses  accruing 
upon  policies  issued,  or  to  be  issued  by  the  Fraternal  Mutual  Com* 
pany ;  the  effect  of  which  is  (as  is  alleged)  to  render  the  United 
States  Insurance  Company  liable  to  the  plaintiff  for  the  payment  of 
said  loss. 

The  amended  petition  finally  avers  that  the  United  States  Insur- 
ance Company  have  not  paid  the  said  sum  in  whole  or  in  part ; 
wherefore,  judgment  is  claimed  against  her,  as  in  original  petition 
demanded* 

The  answer  of  the  United  States  Life  Insurance  Annuity  and 
Trust  Company  was  filed  on  the  2d  day  of  May  last,  admitting  all 
the  material  allegations  of  the  petition  (except  as  hereinafter  stated). 
It  sets  forth  a  copy  of  the  contract  of  the  1st  October,  1852,  in  ten 
articles. 

Art.  I.  Purports  to  transfer  to  the  foreign  company  the  charter 
of  incorporation,  and  all  the  powers,  functions,  privileges,  and  fran- 
chises incident  thereto,  of  the  home  company,  authorizing  the  exer- 
cise of  the  same  by  the  foreign  company. 

♦Art.  II.  Provides  for  the  continuance  in  office  of  the  pres-  [221 
ent  board  of  directors  of  the  home  company,  so  long  as  mutually 
agreeable ;  to  be  re-elected,  displaced,  and  re-placed,  at  the  option 
of  the  foreign  company. 

Art.  III.  Subjects  the  business  of  the  home  company  wholly 
to  the  regulations  of  the  foreign  company. 

Art.  IY.  Requires  the  home  office  to  demand  on  future  policies 
the  payment  of  premiums  in  cash,  and  to  remit  all  premiums  re- 
ceived to  the  foreign  company. 

Art.  Y.  Transfers  all  moneys  and  notes  received  from  policies 
issued  to  the  foreign  office. 

Art.  YI.  Provides  that  the  foreign  company  shall  share  one-half 
the  profits  arising  from  compromises  of  losses,  at  less  than  their 
full  amount,  arising  on  policies  previously  issued. 

Art.  YII.  Transfers  all  the  moneys,  bills  receivable,  accruing 
premiums,  property,  and  effects  of  the  home  company,  amount- 
ing in  all  to  $8,465.40,  and  also  all  papers,  blanks,  books,  etc., 
relating  to  the  business  thereof,  to  the  foreign  office. 

157 


222  SUPERIOR  COURT  OP  CINCINNATI 

Lee  v.  F.  M.  I.  Co. 

.  Art.  YIII.  Binds  the  foreign  office  to  the  payment  of  $2,050  (or 
$479.02  over  the  cash  received). 

Art.  IX.  Binds  the  foreign  company  to  assume  all  outstanding 
risks  upon  policies  issued,  and  to  be  issued;  and,  by  way  of  indem- 
nity, to  issue  policies  of  re-insurance  to  the  presidents  of  both  com- 
panies, in  trust  for  the  home  company. 

Art.  X.  Binds  the  foreign  company  to  prosecute  the  business  of 
insurance  in  the  City  of  Cincinnati  with  fairness  and  vigor,  as  con- 
templated by  the  charter  of  the  home  company. 

The  answer  admits  the  validity  of  this  agreement,  and  that  the 
222]  -  United  States  Company  did  assume  thereby  to  *pay  all  losses 
accruing  upon  policies  issued  thereafter  (as  well  as  before),  by  the 
Fraternal  Mutual  Company :  upon  the  express  condition^  however 
(as  alleged),  that  premiums  upon  future  policies  should  be  paid  in 
cash.  Admits  death  of  Lee,  proof  and  notice  thereof;  his  appli- 
cation to  Fraternal  Mutual  Company  for  insurance ;  its  approval, 
and  the  making  of  policy ;  and  that  thereupon  the  Fraternal  Mu- 
tual Company  applied  to  the  United  States  Company  for  re-insur- 
ance, representing  its  compliance  with  the  conditions  of  agreement, 
and  especially  that  of  receiving  cash  only  for  premiums.  That 
thereupon  the  United  States  Company  issued  the  policy  of  re-insur- 
ance referred  to,  and  delivered  it  in  trust  to  J.  L.  Yattier  and  Ste- 
phen R.  Crawford,  presidents  of  the  respective  companies,  in  trust  for 
the  Fraternal  Mutual  Company.  Avers  that  policy,  by  its  terms, 
was  not  assignable ;  and  that  Yattier,  the  president  of  the  Fraternal 
Mutual  Company,  attempted  the  assignment  thereof  wrongfully, 
and  for  the  purpose  of  collusively  depriving  the  United  States  Com- 
pany of  her  just  defence  against  the  claim  of  the  Fraternal  Mutual 
Company. 

Answer  denies  that  the  premium  of  $28.50,  ackowledged  in  the 
policy  of  re-insurance  to  have  been  received,  was  in  fact  paid  to  the 
United  States  Company,  or  to  the  Fraternal  Mutual  Company,  or 
to  any  agent,  authorised  to  receive  and  receipt  for  the  same. 
Avers,  that  the  "  bond  of  indemnity  "  was  never  accepted  by  the 
Fraternal  Mutual  Company,  nor  the  policy  of  re-insurance  deliv- 
ered to  her,  but  made  out,  and  remitted  to  Cincinnati,  to  take  ef- 
fect upon  the  performance  of  the  conditions  of  the  agreement,  Ac. 

Avers  that  the  United  States  Company  had  no  notice  of  the  de- 
livery of  the  original  policy,  and  that  the  United  States  Com- 
pany never  received,  either  directly  or  indirectly,  from  said  Lee, 
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tbe  premium  thereon ;  that  it  was  not  credited  to  said  Company, 
♦on  the  books  of  the  Fraternal  Mutual  Company ;  and  finally,  [223 
that  the  policy  of  re-insurance  never  took  effect,  nor  was  treated  by 
the  parties  lis  having  gone  into  effect. 

The  bond  of  indemnity  referred  to  is  annexed  to  the  answer;* 
bat  it  is  not  deemed  necessary  to  abstract  it.  It  purports  to  be 
given  to  the  presidents  of  both  companies,  in  trust  for  both,  as  a 
guaranty  capital  for  the  Fraternal  Mutual  Company,  in  lieu  of  a 
like  sum  in  the  notes  of  the  stockholders  of  the  latter  company, 
withdrawn  by  the  agreement  of  October,  1852. 

The  individual  stockholders,  who  are  made  parties  defendant  to 
the  petition,  are  all  in  default  for  answer. 

The  original  policy  of  insurance,  in  addition  to  the  acknowledg- 
ment of  the  receipt  of  premium,  on  the  face  of  the  policy,  contains 
two  indorsements,  in  the  handwriting  of  M.  L.  Knapp,  secretary, 
showing  the  payment  of  $28.50  premium,  on  the  7th  March,  1853, 
and  of  a  like  sum  on  25th  May,  1853. 

The  policy  of  re-insurance  contains  an  acknowledgment  of  the 
receipt  of  first  premium. 

The  interest  of  the  Fraternal  Mutual  Company  in  the  policy  of 
re-insurance,  and  the  money  secured  thereby,  is  assigned  to  the 
plaintiff  by  an  indorsement  thereon  made  by  J.  L.  Vattier,  presi- 
dent of  said  company  under  the  seal  of  the  company,  18th  March, 
1854. 

It  was  proved  on  the  trial  by  Wilson  Carey,  present  secretary  of 
the  Fraternal  Mutual  Company,  and  also  agent  of  the  United 
States  Company,  that  M.  L.  Knapp  was  secretary  of  the  former 
company,  and  agent  of  the  latter,  at  the  time  when  both  policies 
were  issued,  and  so  continued  until  June  1st,  1853,  at  which  time 
he  was  succeeded  by  Carey  ;  Carey  receiving  from  him  all  the  pa- 
pers of  the  *Fraternal  Mutual  Company,  and  among  others  [224 
the  policy  of  re-insurance. 

That  he  examined  the  books  of  the  Fraternal  Mutual  Company, 
and  could  find  no  credit  given  there  for  the  payment  of  any  pre- 
miums by  Lee. 

It  was  further  proven  by  Carey,  that  the  individual  defendants, 
who  were  likewise  directors  of  the  Fraternal  Mutual  Company,  had 
given  their  notes  (as  alleged  in  petition),  as  follows  :  Vattier,  $5000; 
Bates,  $5000 ;  Messick,  $3000 ;  W.  Cameron,  $5000  ;  Evans,  $5000 ; 
B.   Cameron,  $5000 ;  Conklin,  $5000 ;  McLean,  $5000 ;  Williams, 
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$3000 ;  Matthews,  $5000 ;  Moore,  $2000 ;  which  notes  were  with- 
drawn by  the  parties  respectively  (without  any  resolution  of  the 
board),  at  the  time  of  giving  the  guaranty  bond  aforesaid. 

So  far  as  it  relates  to  the  claim  of  the  plaintiff  against  the  United 
States  Company,  the  only  matter  really  in  controversy  between  the 
parties  is  as  to  the  due  payment  of  the  premiums  set  forth  in  the 
respective  policies  of  insurance.  All  other  questions  are  subordin- 
ate to  this.  Thus,  it  is  admitted  on  the  part  of  the  defendant,  that 
the  policy  of  re-insurance  was  delivered,  to  take  effect  on  the  pay- 
ment of  the  premium.  And  again,  the  only  violation  of  the  con- 
tract of  October,  1852,  relied  on  by  this  defendant,  is,  that  the  pre- 
mium set  forth  in  the  original  policy  was  not  paid  in  cash  to  the 
Fraternal  Mutual  Company. 

Upon  this  question  it  is  not  deemed  necessary  to  resort  to  the 
legal  principle  of  estoppel  claimed  to  exist  on  the  part  of  the  plain- 
tiff, viz :  "  that  the  acknowledgment  of  the  receipt  of  premium 
in  the  policy  can  not  be  gainsaid  in  an  action  on  the  policy  for  a 
loss  arising  within  it,"  although  there  is  high  authority  for  the 
225]  rule.  Thus,  it  is  *said,  "the  payment  or  non-payment  of 
the  premium  can  have  no  effect  upon  the  insurance.  Every  in- 
surer may  insist  upon  being  paid  the  premium  before  he  subscribes 
the  policy  ;  but,  having  once  subscribed  it,  and  given  credit  for  the 
premium,  no  matter  to  whom,  he  shall  not  afterwards  be  at  liberty, 
when  a  loss  has  happened,  to  object  the  want  of  consideration  for 
his  promise."  Marsh.  Ins.  240.  It  is  enough,  in  the  present  case, 
to  adopt  the  principle  of  the  rule  only  so  far  as  to  require  clear 
and  satisfactory  .proof  of  the  non-payment  of  the  premium,  when 
that  fact  is  relied  upon  in  opposition  to  the  acknowledgment  of  the 
policy,  and  especially  in  a  case  where  notice  has  not  been  given  to 
the  insured  before  the  loss  happens,  that  such  non-payment  will  avoid 
the  policy. 

How,  then,  stands  the  case  ? 

The  original  policy  of  insurance  was  duly  delivered  to  the  in- 
sured. It  contains  on  its  face  an  acknowledgment  of  the  payment 
of  the  premium  required.  In  addition  to  this  is  an  indorsement 
on  the  back,  made  by  the  secretary  and  proper  officer  of  the  Fra- 
ternal Mutual  Company,  and  at  the  same  time  agent  for  the  United 
States  Company,  setting  forth  the  payment  of  two  quarters'  pre- 
mium, one  on  the  7th  of  March,  and  the  other  on  the  25th  of  May, 
1853.  To  avoid  this  proof  of  payment,  the  only  fact  relied  upon, 
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is  that  the  books  of  the  Fraternal  Mutual  Company  contain  no  ac- 
count of,  or  credit  for  the  payment  of  these  premiums.  This  fact 
by  no  means  proves  that  the  premiums  were  not  in  truth  paid,  and 
it  is  certainly  consistent  with  the  receipts  given.  The  most  that 
can  be  inferred  from  it  is,  that  the  secretary  and  agent  was  careless 
in  keeping  his  accounts,  or  in  paying  over  the  funds  received  by 
him. 

♦But,  in  any  event,  these  books  were  open  to  the  inspec-  [226 
tion  of  the  president,  directors,  and  other  officers  of  the  company ; 
as  well  also  to  Mr.  Carey,  the  successor  of  Knapp,  as  secretary  of 
the  Fraternal  Mutual  Company,  and  agent  of  the  United  States 
company  (who  came  into  office  on  the  1st  of  June,  1853,  nearly 
two  months  before  the  loss  happened),  all  of  whom  were  aware 
that  the  policy  had  been  issued,  months  before,  and  should  have 
known  whether  the  premiums  were  credited  or  not.  And  if  that 
feet  had  been  relied  upon,  notice  should  have  been  given  to  the  in- 
sured. 

Under  all  these  circumstances,  it  seems  idle  to  attempt  an  avoid- 
ance of  this  policy  upon  the  ground  of  the  non-payment  of  the 
premium  required.  v 

The  same  course  of  reasoning  may  be  applied  to  the  policy  of 
re-insurance.  It  is  found  in  possession  of  the  Fraternal  Mu- 
tual Company,  who  assume  to  assign  it  over  to  the  plaintiff.  In 
the  absence  of  other  proof,  this  is  sufficient  evidence  of  its  delivery 
by  the  one  company,  and  its  acceptance  by  the  other.  It  contains 
upon  its  face  an  acknowledgment  of  the  payment  of  premium,  as 
to  which  it  is  said,  that  no  credit  was  given  therefor  on  the  books 
of  the  company.  As  said  of  the  original  policy,  the  unfaithfulness 
of  the  agent  in  giving  the  credit,  or  in  paying  over  the  money,  does 
not  necessarily  falsify  his  receipt. 

But  it  is  to  be  observed,  that  Knapp  was  the  agent  of  both  com- 
panies. Looking  at  the  contract  of  October,  1852,  all  premiums 
received  on  policies  issued  by  the  Fraternal  Mutual  Company  were 
to  become  at  once  the  property  of  the  United  States  Company. 
When,  therefore,  Mr.  Knapp  received  the  premiums  from  Lee,  in- 
dorsed upon  the  original  policy,  they  became  at  once,  in  his  hands, 
the  property  of  the  *  United  States  Company,  and  should  [227 
have  been  credited  on  the  policy  of  re-insurance. 

The  facts,  therefore,  which  may  be  regarded  as  established  in 
this  case,  and  upon  which  the  plaintiff  relief  for  a  recovery  against 
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the  United  States  Life  Insurance  Annuity  &  Trust  Company,  are 
briefly  these : 

That  on  the  1st  of  October,  1852,  the  Fraternal  Mutual  Insurance 
Company,  of  Cincinnati,  entered  into  a  contract  with  the  United 
States  Insurance  Company  (of  Pennsylvania),  by  which  the  former 
transferred  to  the  latter  all  its  property  and  effects,  of  whatsoever 
description,  and  agreed  thenceforth  to  transact  all  its  business,  in  its 
own  name,  but  for  the  exclusive  profit  of  the  latter  company ;  to  be  in 
all  things  under  the  control  of  the  latter ;  and  to  act  through  agents 
appointed  by  the  latter.  The  latter  to  assume  all  risks  undertaken  in 
the  name  of  the  former,  and  pay  all  losses  arising  therefrom ;  and 
to  issue  policies  of  re-insurance  covering  the  same. 

In  February,  1853,  Richard  Henry  Lee  applied  to  the  Fraternal 
Mutual  Company,  in  Cincinnati,  for  an  insurance  upon  his  life  (for 
the  sole  benefit  of  his  wife,  present  plaintiff),  in  the  sum  of  $5,000, 
for  the  term  of  seven  years.  His  application  was  referred  to  the 
office  of  the  United  States  Company,  and  being  approved  by  the 
latter,  two  policies  of  insurance  were  issued ;  one  in  the  name  of 
the  Fraternal  Mutual  Company,  to  him,  in  trust  for  his  wife,  bear- 
ing date  25th  of  February,  1853,  and  the  other,  in  the  name  of  the 
United  States  Insurance  Company,  issued  in  behalf  of  the  presi- 
dents of  both  companies,  in  trust  for  the  Fraternal  Mutual  Company, 
re-insuring  the  same  life,  upon  the  same  terms,  and  dated  the  24th 
day  of  February,  1853.  The  latter  intended  as  an  indemnity 
against  the  former,  and  taking  effect  at  the  same  time.  The  pre- 
228"|  raiums  on  both  policies  were  regularly  paid,  and  the  *other 
stipulations  thoreof  complied  with,  on  the  part  of  the  insured. 

Lee  died  in  July,  1853 ;  due  proof  and  notice  of  his  death  was 
given  to  both  companies,  agreeably  to  the  requisitions  of  both  pol- 
icies, in  October  following.  The  time  appointed  thereafter  for  the 
payment  of  the  loss,  under  each  policy,  having  elapsed  without 
payment,  suit  is  brought  by  the  beneficiary,  under  the  original 
policy,  against  both  companies  (as  well  as  against  certain  stock- 
holders of  the  Fraternal  Mutual  Company,  who  are  alleged  to  be 
indebted  by  note,  for  capital  stock  of  said  company),  claiming  a 
joint  judgment  against  them  all  for  the  amount  of  said  loss,  say 
$5,000  and  co&ts.  In  this  suit,  a  judgment  has  been  rendered 
against  the  Fraternal  Mutual  Company,  by  default,  in  the  sum 
claimed,  and  execution  issued  thereon.  Since  that  judgment,  the 
Fraternal  Mutual  Company  has  assigned  all  its  interests  in  the 
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policy  of  re-insurance,  and  money  due  thereby,  to  the  plaintiff,  who, 
by  way  of  supplemental  bill,  gets  up  the  assignment,  and  claims 
judgment  thereupon  against  the  United  States  Insurance  Company. 

The  original  petition  seeks  to  recover  upon  a  policy  of  insurance 
issued  by  the  Fraternal  Mutual  Insurance  Company,  for  the  benefit 
of  the  plaintiff,  upon  which,  it  is  said,  the  Fraternal  Mutual  Com- 
pany are  liable  as  principal  contractors  (and  judgment  has  been 
entered  up  against  them  accordingly). 

It  is  claimed,  however,  that  the  United  States  Insurance  Company 
are  liable  jointly  on  this  contract  of  insurance,  not  as  direct  parties 
thereto,  nor  as  guarantors  thereof,  to  the  plaintiff;  but  as  principals, 
in  fact,  or  in  interest,  the  Fraternal  Mutual  Company  being  but  the 
mere  agents  of  the  United  States  Company. 

Now  it  is  clear,  that  the  Fraternal  Mutual  Company  can  not 
be  both  agents  and  principals  at  the  same  time,  on  a  contract 
♦made  with  them  alone  as  principals.  It  may  perhaps  be  [239 
true  in  certain  cases,  as  claimed  by  plaintiff's  counsel  in  argument, 
that  when  one  is  authorized  to  act  for  another,  for  his  exclusive 
benefit,  and  does  so  act,  giving  the  whole  profit  of  the  transaction 
to  the  principal,  though  contracting  in  his  own  name  alone,  an 
action  may  be  brought  against  the  principal  himself,  as  the  real 
party  in  interest  in  the  transaction,  wholly  passing  by  the  agent; 
or  in  such  case,  the  action  may  be  brought  against  the  agent  alone, 
at  the  option  of  the  other  party — the  agent  in  such  case  acting  as 
principal,  and  binding  himself  accordingly.  But  both  can  not  be  held 
liable.  Thus,  an  insurance  broker,  effecting  an  insurance  for  A  with- 
out disclosing  his  interest,  renders  himself  liable  for  the  premium,  or 
perhaps  A  himself  might  be  sued  therefor;  but  both  are  not  jointly 
liable.  In  this  case,  therefore,  the  claims  being  incongruous,  the 
plaintiff  should  be  put  to  her  election  as  to  which  she  will  proceed 
upon,  and  the  other  be  stricken  out  of  the  petition.  But  judgment 
has  already  been  entered  up  against  the  Fraternal  Mutual  Company 
as  principal  on  this  contract  before  another  tribunal,  over  which  the 
court  has  no  control.  It  would  seem,  therefore,  as  if  no  alternative 
were  left  than  to  dismiss  the  petition  as  to  this  claim. 

It  may  be  remarked  here  (in  passing)  that  the  court  do  not  un- 
dertake to  say  that  a  case  might  not  have  been  made,  in  which 
these  parties  would  have  been  jointly  chargeable.  But  it  would 
have  been  on  the  ground  of  fraud  or  collusion,  in  a  case  perhaps 
charging  them  with  combining  together,  holding  out  false  pre- 
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tenses  to  the  world,  whoroby  the  petitioner  may  have  been  im- 
posed upon,  and  is  in  danger  of  losing  her  just  claim,  unless  the 
230]  ^parties  can  be  jointly  held.  But  such  is  not  the  case  made 
in  the  petition. 

The  amended  petition  discloses  two  distinct  grounds  of  claim 
against  these  defendants,  which  will  be  examined  in  their  inverse 
order : 

1.  At  the  time  of  the  alleged  withdrawal  of  the  notes  given  by 
the  individual  defendants,  the  United  States  Insurance  Company 
gave  to  the  Fraternal  Mutual  Company  a  bond  of  indemnity  in  the 
sura  of  $50,000,  as  a  guaranty  for  the  payment  of  losses,  etc.  The 
effect  of  which,  it  is  alleged,  is  to  render  the  United  States  Com- 
pany liable  to  the  plaintiff  for  this  loss. 

It  will  be  seen  at  once  that  this  claim  is  wholly  inconsistent  with 
the  one  set  up  by  the  plaintiff  against  the  individual  stockholders, 
whose  notes  have  thus  been  given  up.  If  the  plaintiff  claims  (as 
she  does)  to  hold  these  stockholders  liable  upon  their  notes  (thus 
given  up),  on  the  ground  that  it  was  wrongfully  done,  she  can  not 
at  the  same  time  assume  it  was  rightfully  done,  and  charge  the  guar- 
antors upon  the  substitute  given  for  these  notes.  She  must,  there- 
fore, make  her  election  between  them. 

Should  the  plaintiff  decline  making  an  election,  wo  feel  disposed 
to  strike  out  this  claim  from  the  petition,  without  prejudice,  how- 
ever, to  any  future  prosecution  of  it,  if  deemed  necessary  or  ad- 
visable. 

2.  The  other  and  chief  ground  of  claim  is  upon  the  policy  of 
re-insurance  given  by  the  United  States  Company  to  the  Fraternal 
Mutual  Company,  and  by  the  latter  assigned  to  the  plaintiff  since 
the  bringing  of  this  suit. 

Wo  .perceive  no  sufficient  reason  why  the  plaintiff  has  not  a 
good  cause  of  action  against  the  United  States  Company  on  this 
policy. 

It  has  been  already  seen  that  the  policy  was  duly  executed  and 
231]  delivered;  premiums  paid  to  and  acknowledged  *by  the 
proper  officer;  loss  and  notice  thereof  duly  proven;  and  the  con- 
ditions of  the  policy  in  general  complied  with  by  insured.  There 
was  nothing,  therefore,  to  hinder  a  suit  upon  it  in  the  name  of  the 
insured. 

But  it  is  said  that  the  policy  contains  a  clause  to  the  effect  that 
the  "re-insurance  thereby  effected  shall  not  be  assignable  or  sola- 
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We,"  and  therefore  no  recovery  can  be  had  upon  it,  except  by  and 
in  the  name  of  tho  insured. 

This  clause  in  the  policy,  id  seems  to  us,  must  have  the  same 
construction  that  is  applied  to  like  clauses  in  other  policies,  and 
that  is,  that  it  does  not  relate  to  assignments  made  after  a  loss  has 
happened.     2  Duer  on  Ins.  63;  2  Hall,  372. 

Then  the  right  of  action,  whatever  it  may  have  been,  is  deter- 
mined. The  assignment  can  work  no  detriment  to  the  party;  it 
changes  no  rights  between  them,  and  allows  any  defense  that  might 
have  been  made  between  the  original  parties.  Indeed  it  is  doubt- 
ful whether  a  clause,  which  attempted  to  prevent  the  assignment 
of  the  right  of  action  acquired  under  the  policy,  would  not  be  con- 
sidered void  in  equity,  as  interfering  with  the  just  control  of  one's 
rights.  It  is  supposed,  however,  by  the  defendants'  counsel,  that 
this  being  a  policy  of  re-insurance,  or  indemnity  only,  does  not  come 
within  the  reason  of  the  rule  applicable  to  original  policies.  The 
distinction  thus  attempted  is  not  obvious  to  the  court.  A  policy 
of  re-insurance  is  something  more  than  a  mere  contract  of  indem- 
nity, in  the  sense  now  used.  It  confers  an  original  right  upon  the 
insured  to  recover  the  sum  insured  to  the  extent  of  the  liability  of 
the  insured  upon  his  original  policy,  even  before  he  may  have  been 
compelled  to  pay  the  same.  And  although  he  may  himself  have 
become  ^bankrupt,  and  paid  a  shilling  in  the  pound  to  his  [232 
insured,  this  will  not  preclude  a  recovery  by  his  assignee  of  the  full 
sum  stated  in  the  policy  of  re-insurance.  It  is  bis  liability  to  pay, 
which  creates  his  interest  in  the  risk,  not  the  payment  of  such  lia- 
bility. Why,  then,  should  not  such  a  policy  be  assignable?  Why 
not,  at  all  events,  to  the  party  originally  insured? 

But  it  is  finally  said  that  if  his  policy  be  assignable,  it  has  not 
been  assigned  by  the  proper  persons.  Doubtless  this  is  true,  so  far 
at  least  as  not  to  authorize  a  suit  upon  it  at  common  law ;  not  so  in 
equity ;  not  so  under  the  code. 

This  policy,  by  its  terms,  was  issued  to  John  L.  Vattier,  president 
of  the  Fraternal  Mutual  Company,  and  Stephen  E.  Crawford,  pres- 
ident of  the  United  States  Company,  for  their  sole  use,  in  trust  for 
the  Fraternal  Mutual  Company.  This  latter  company,  then,  is  the 
beneficiary  under  this  policy — the  party  entitled,  in  fact,  to  the 
fruits  of  tho  policy,  and  the  proper  party,  therefore,  in  interest  un- 
der the  code,  to  sue  for  these  fruits.  This  company  has  assigned 
whatever  interest  it  may  have  had  under  the  policy,  and  the  money 
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edged  or  fixed  by  judgment,  any  payment  made  by  a  debtor  of  the 
company  would  clearly  be  at  his  peril. 

The  liability  of  the  debtor,  in  this  case,  is  not  concurrent  with, 
but  dependent  upon  that  of  the  company;  and  it  seems  to  us  that 
he  can  not  be  called  upon  to  pay,  until  after  that  of  the  company  is 
acknowledged  or  fixed  by  judgment 

But,  in  any  event,  the  stockholder,  or  debtor,  is  no  party  to  the 
original  promise,  to  inforce  which  suit  is  brought;  his  promise  is 
wholly  collateral  to  it;  and  he  is,  therefore,  improperly  joined  in 
an  action  to  inforce  that  promise.  This,  it  will  be  observed,  is  not 
a  proceeding  in  aid  of  execution,  but  to  inforce  an  original  con- 
tract. 

Upon  the  whole,  we  are  of  opinion  that  the  action  should  be  dis- 
236]  continued,  as  to  these  defendants;  or  the  *plaintiff  is  at 
liberty  to  docket  a  separate  action  against  them,  making  the  Fra- 
ternal Mutual  Company  party  thereto,  setting  up  the  judgment, 
and  stating  such  facts  as  will  render  these  defendants  liable,  as  upon 
a  creditor's  petition. 

Judgment  accordingly. 

Worthington  &  Matthews,  for  plaintiff! 

Taft  &  Key,  for  defendants. 


In  Special  Term — January,  1866. 
Spxkcsb,  J.,  presiding. 

The  Ansonia  India  Kubber  Company  v.  Jacob  Wolf. 

Section  116  of  the  code,  which  provides,  that  "the  title  of  a  cause  shall  not  be 
changed  in  any  of  its  stages,"  means  the  title  or  caption  of  the  answer  or 
demurrer,  or  other  paper  filed  in  the  cause  after  the  petition,  shall  be  like 
that  of  the  petition  naming  plaintiff  first ;  whereas,  before  the  code,  it  was 
usual  to  name  the  party  putting  in  the  pleading  first. 

Section  116  does  not  conflict  with  section  137,  which  authorizes  the  court,  in 
furtherance  of  justice,  to  amend  any  pleading,  etc.,  by  adding  to  or  strik- 
ing out  the  name  of  any  party,  etc. 

When  leave  is  asked  and  granted  to  file  an  amended  pleading,  then  is  the  time 
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for  a  part  j  to  object,  and  if  his  objection  is  overruled,  to  except  to  decision 
of  the  court.  It  is  too  late  after  pleading  has  been  filed  on  leave  without 
objection. 

[Seney,  282,  tee.  187,  and  cases  cited.] 

Spencer,  J.  The  petition  originally  filed  in  this  cause  was  en- 
titled as  follows :  Thomas  Bulock,  who  sues  for  the  use  of  the  An- 
sonia  India  Bubber  Company,  plaintiff,  v.  Jacob  Wolf,  defendant. 
A  demurrer  was  sustained  in  the  cause  at  the  November  term,  by 
Storer,  J.,  for  the  reason  that  the  petition  disclosed  no  cause  of 
action  in  the  plaintiff,  Thomas  Bulock ;  bat,  on  the  contrary, 
showed  what  cause  of  action  did  exist  against  the  defendant,  be- 
longed to  the  party  for  whose  use  the  action  was  alleged  to  be 
brought,  viz. :  the  Ansonia  India  Rubber  Company.  The  plaintiff 
thereupon  obtained  leave  to  file  an  amended  petition,  striking  out 
*tho  name  of  the  original  plaintiff,  Bulock,  and  inserting  [237 
the  name  of  the  real  party  in  interest,  and,  in  accordance  with  such 
leave,  the  petition,  as  now  amended,  has  been  filed.  The  defendant 
now  moves  to  dismiss  the  petition,  or  strike  it  from  the  files,  be- 
cause it  is  alleged  that  the  amendment  changes  the  entire  action, 
and  substitutes  a  new  one  for  that  originally  brought.  If  the  ob- 
jection be  well  founded,  it  should  have  been  made  at  the  time  when 
the  amendment  was  asked  for  and  allowed,  and,  if  then  overruled, 
the  order  of  the  court  should  have  been  excepted  to.  The  defend- 
ant, by  waiving  his  exception,  has  submitted  to  the  amendment, 
and  it  is  now  too  late  to  ask  the  court  to  dismiss  a  petition  which 
has  been  filed  under  leave  of  court,  and  without  exception.  But, 
aside  from  this,  it  seems  to  us  the  amendment  was  properly  al- 
lowed. 

Section  137  of  the  code  provides,  that  "  the  court  may,  before  or 
after  judgment,  in  furtherance  of  justice,  amend  any  pleading,  pro- 
cess, or  proceeding,  by  adding  or  striking  out  the  name  of  any 
party,  or  by  correcting  a  mistake  in  the  name  of  a  party,  or  a 
mistake  in  any  other  respect,  or  by  inserting  other  allegations  ma- 
terial to  the  case,  or  when  the  amendment  does  not  change  sub- 
stantially the  claim  or  defense,  by  conforming  the  pleadings  or  pro- 
ceedings to  the  facts  proved,"  etc. 

Now  it  was  evident  from  the  original  petition,  filed  in  the  pres- 
ent case,  that  the  real  party  in  interest  in  the  suit  was  the  Ansonia 
India  Rubber  Company,  and  the  cause  of  action,  set  forth  in  the 
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petition,  was  an  indebtedness  upon  an  account  for  goods  sold  by 
said  company  to  the  defendant.  Tho  plaintiff,  fiulock,  appeared, 
therefore*,  as  a  mere  nominal  party  to  the  suit,  suing  in  behalf  of 
the  real  party.  Tho  defendant  was  advised,  by  the  petition,  of 
2381  *tno  nature  and  cause  of  action  against  him,  and  the  strik- 
ing out  the  name  of  the  nominal  plaintiff,  and  inserting  that  of  tho 
real  party,  was  not  an  amendment  which  changed,  substantially, 
the  claim  originally  made,  nor  could  it,  by  any  means,  operate  as 
a  surprise  upon  the  defendant.  But  it  is  supposed,  that  this 
amendment  conflicts  with  the  section  116  of  the  code,  which  pro- 
vides, that  "  the  title  of  a  cause  shall  not  be  changed  in  any  of  its 
stages."  What  was  the  principal  object  and  intent  of  this  section, 
is  not  clearly  apparent;  but  it  was  evidently  not  designed  to  in- 
terfere with  the  power  given  to  the  court  in  section  137,  to  amend 
any  pleading,  etc.,  by  adding  to  or  striking  therefrom  the  name  of 
a  party,  plaintiff  or  defendant,  for  the  purpose  of  promoting  jus- 
tice ;  and  yet  the  striking  out  or  addition  of  a  name  would,  to  a 
certain  extent,  change  the  title  of  the  petition,  and  probably  there- 
after the  title  of  the  cause  to  the  same  extent.  But  to  say  that 
an  amendment,  which  substitutes  or  strikes  out  the  name  of  a 
party,  shall  not  be  made,  because  it  changes  tho  title  of  the  suit, 
would,  indeed,  bo  sacrificing  substance  to  form,  which  is  contrary 
to  the  whole  spirit  of  the  code.  I  am  inclined  to  think,  that  this 
section  116  was  merely  introduced  for  the  purpose  of  uniformity, 
requiring  the  same  order  to  be  observed  in  the  caption  or  title  of 
all  pleadings,  affidavits,  etc.,  as  in  the  petition  itself;  so  that,  for 
example,  the  title  or  the  caption  of  the  answer  or  demurrer  shall 
be  precisely  like  that  of  the  petition,  naming  the  plaintiff  first; 
whereas,  before  the  code,  it  was  usual,  in  the  title  of  a  pleading,  to 
name  the  party  putting  in  the  pleading  first.  In  any  view  of  the 
case,  the  motion  must  be  overruled. 
Corwine,  Hays,  and  Rogers,  for  motion. 
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•In  Special  Term — January,  1855.  [239 

Spkncxb,  J.,  presiding. 

Philip  Nathan  v.  Heney  Lewis. 

Where  a  petition  refers  to  an  exhibit  thereto  attached,  not  as  part  of  the  peti- 
tion, but  as  evidence  of  tho  contract  in  the  petition  set  forth,  the  exhibit 
can  not  be  regarded,  upon  a  demurrer  to  the  petition,  for  insufficiency  of 
facts. 

Where  the  right  to  maintain  an  action  depends  upon  the  performance  of  con- 
ditions precedent,  a  general  allegation  of  performance  will  be  sufficient, 
*  under  section  121  of  the  code. 

The  defendant  may,  under  the  same  section,  controvert  the  performance,  by 
answer,  in  terms  equally  general. 

Where  a  contract  required  the  plaintiff  to  deliver  pork  in  Brooklyn  or 
New  York,  at  one  of  five  given  places,  and  "  the  said  pork  to  be  delivered, 
at  any  time  during  the  month  of  August  next  ensuing,  at  his  option,  giving 
me  five  days'  notice,"  tho  notice  refers  to  the  time,  and  not  the  place  of  de- 
livery. Reasonable  notice  of  the  place  is  all  defendant  could  require; 
and  what  such  notice  is,  depends  on  the  circumstances  of  each  case. 

In  such  case,  where  the  five  days'  notice,  as  to  the  time  of  delivery,  was 
given,  but  the  place  indicated  in  the  notice,  though  in  New  York,  was  not 
one  of  the  five  specified  in  the  contract,  yet,  as  it  was  not  wholly  different, 
and  not  calculated  to  mislead  the  defendant  as  to  the  identity  of  the  con- 
tract to  be  performed,  the  place  specified  in  the  notice  may  be  regarded  as 
surplusage. 

Where  a  contract  is  susceptible  of  two  natural  constructions,  a  demurrer  ad- 
mits that  construction  roost  favorable  to  the  pleader,  and  which  goes  to  sus- 
tain his  pleading.  If  the  defendant  desires  to  maintain  a  construction  fa- 
vorable to  himself,  he  must  do  so  by  answer, 

[2  Handy,  163;  Seney,  212,  sec.  121,  and  citations;  2  G.  S.  C.  R.  184;  plead- 
ings liberally  construed,  4  W.  L.  M.  82,  89.] 

Demurrer  to  petition. 

The  petition  contains  a  statement  of  two  causes  of  action,  founded 
upon  two  contracts,  substantially  alike.  For  the  first  cause  of  ac- 
tion, tho  petition  sets  forth  that  on  the  27th  of  March,  1854,  the 
plaintiff  sold  tho  defendant  2,000  barrels  mess  pork,  New  York  or 
Brooklyn  inspection,  to  be  delivered  at  New  York  or  Brooklyn,  in 
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all  the  month  of  August  next  ensuing,  at  $14.75  per  barrel,  in  cash, 
on  delivery,  the  plaintiff  giving  the  defendant  five  days'  notice  of 
the  time  of  delivery,  u  as  witnessed  by  the  written  agreement  of 
the  defendant,  a  copy  of  which,  marked  'Exhibit  A/  is  attached  to 
240]  petition."  That,  on  the  26th  day  of  *July,  1854,  the  plaint- 
iff notified  the  defendant  that  said  pork  would  be  held  and  ready 
to  deliver  to  his  order,  at  the  agents  of  the  plaintiffs,  Messrs.  Ed- 
ward Flash  &  Co.,  134  Pearl  street,  in  the  city  of  New  York,  on 
the  3d  day  of  August  ensuing,  and  requested  the  defendant  to  at- 
tend to  the  receipt  of  the  same,  and  pay  cash,  as  per  agreement. 
That  plaintiff  was  ready  and  willing  to  have  delivered  at  New  York 
said  2,000  barrels  of  pork,  New  York  or  Brooklyn  inspection,  in 
the  time  mentioned  in  the  contract;  and,  on  the  3d  day  of  August, 
made  diligent  search  for  defendant  in  New  York,  for  the  purpose 
of  making  tender  of  said  pork ;  but  could  not  find  him  ;  and  that 
plaintiff  was  ready  and  willing,  on  said  third  day  of  August,  to  have 
delivered  said  pork,  "  according  to  said  terms  of  said  bargain  and 
sale,  and  hath  ever  since,"  etc.  Breach,  non -performance  by  de- 
fondant, 

"  Exhibit  No.  1,"  dated  at  Cincinnati,  March,  1854,  is  as  follows  : 
"  For  value  received,  I  have  this  day  bought,  etc.,  and  hereby 
agree  to  receive  from  Philip  Nathan  2,000  barrels  mess  pork,  New 
York  or  Brooklyn  inspection,  in  either  Thompson,  Caldwell,  Getz, 
Lewis,  or  Seguin's  yard,  and  to  pay  for  same  at  the  rate  of  $14.75 
per  barrel  ;'the  said  pork  to  be  delivered  at  any  time  during  tbo 
month  of  August  next  coming,  at  his  option,  giving  me  five  days' 
notice,  and  to  be  paid  for  in  cash,  on  delivery,  at  New  York  or 
Brooklyn.  (Signed),  Heney  Lewis."    . 

The  ground  of  demurrer  was  "  that  petition  does  not  set  forth 
sufficient  facts  to  constitute  a  cause  of  action." 

Spencer,  J.  The  specific  objections  to  the  petition  are :  1.  That 
241]  it  does  not  show  a  readiness  and  willingness  to  perform,  on  *tho 
part  of  the  plaintiff,  according  to  the  terms  of  the  contract  set 
forth  in  the  Exhibit.  2.  That  it  does  not  aver  that  the  plaint- 
iff gave  notice  to  the  defendant  of  the  place  of  delivery  of  the  pork. 

Without  undertaking  to  decide  what  would  be  the  effect  of  an 
express  reference  in  a  petition  to  an  exhibit,  as  part  thereof,  it  is 
apparent,  in  the  present  case,  that  the  contract  set  forth  in  the  ex- 
hibit annexed  to  the  petition  is  not  referred  to  as  part  and  parcel 
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of  the  petitioa  itself,  but  simply  as  evidence  thereof.  In  consider* 
ing  the  demurrer,  therefore,  regard  should  be  had  to  the  contract 
as  set  forth  in  the  petition  alone. 

By  referring  to  the  petition,  it  becomes  manifest  at  once  that 
both  of  the  foregoing  objections  fail.  And  it  has  not  been,  nor 
would  it  be,  pretended  that  they  had  any  foundation  in  fact.  But 
assuming,  for  the  sake  of  the  case,  that  the  contract  set  forth  in  the 
exhibit  should  be  regarded  as  though  it  was  set  forth  in  the  body 
of  the  petition,  and  the  objections  are  equally  ill  founded. 

1.  The  first  objection  regards  the  contract  in  two  aspects :  one  as 
it  is  viewed  by  the  plaintiff,  and  the  other  as  it  is  viewed  by  the 
defendant.  The  defendant  contends  that,  by  the  just  construction 
of  the  contract,  the  pork  was  to  be  delivered  by  the  plaintiff  at 
either  one  of  five  places,  viz,  Thompson,  Caldwell,  Getz,  Lewis,  or 
Seguin's  yards;  whilst  the  plaintiff  claims  that  the  contract  was 
not  for  the  delivery  of  the  pork,  at  either  ofHhese  places,  but  for 
its  inspection  at  some  one  of  them.  It  can  not  be  denied  that  the 
contract  is  susceptible  of  both  constructions.  But,  taking  it  either 
way,  the  defendant  insists  that  the  plaintiff  has  not  shown  a  readi- 
ness to  comply  with  its  terms,  on  his  part.  Thus,  if  it  be  accord- 
ing to  the  plaintiff's  *construction,  he  has  not  shown  that  [242 
the  pork  was  inspected  in  either  of  the  five  places  named,  and  so  it 
was  not  of  the  quality  agreed  for ;  if  according  to  the  defendant's 
construction,  the  plaintiff  has  not  shown  that  the  pork  was  ready 
to  be  delivered  at  either  of  these  places.  There  is  no  doubt  that, 
in  either  point  of  view,  this  objection  would  be  fatal  in  a  declara- 
tion at  common  law.  For,  before  the  defendant  can  be  put  in  de- 
fault, the  plaintiff  must  show  himself  both  ready  and  willing  in  all 
things,  as  to  time,  place,  and  circumstance,  to  comply  with  the  ob- 
ligations of  the  contract  on  his  part.  But  the  same  strictness  in 
pleading  is  not  required  under  the  code  as  in  declarations  at  com- 
mon law.  By  section  121  of  the  code,  it  is  provided  that,  "in 
pleading  the  performance  of  conditions  precedent  in  a  contract,  it 
shall  be  sufficient  to  state  that  the  party  duly  performed  all  the 
conditions  on  his  part."  Now,  where  there  are  mutual  covenants, 
as  in  this  case,  on  the  part  of  the  plaintiff  to  deliver,  and  on  the 
part  of  the  defendant  to  buy,  the  delivery,  or  offer  to  deliver,  on  the 
part  of  the  plaintiff,  is  a  condition  that  must  be  performed  before 
the  plaintiff  can  require  the  defendant  to  pay.  But  it  is  enough, 
under  the  above  provision  of  the  code,  for  the  plaintiff  to  state,  in 
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such  case,  in  general  terms,  that  he  has  performed  all  that  he  was 
required  to  perform,  without  showing  the  particulars.  In  the 
present  case,  the  petition  avers,  in  general  terms,  that  "  the  plaint- 
iff was  ready  and  willing,  on  said  3d  day  of  August,  to  have  deliv- 
ered said  pork,  according  to  said  terms  of  said  bargain  and  sale" 
This  averment,  which,  by  the  114th  section  of  the  code,  must  be 
construed  liberally  in  favor  of  the  pleading,  can  not  be  true, 
unless  the  plaintiff  was  ready  and  willing,  not  only  to  deliver  the 
243]  *kind  and  quality  of  pork,  in  regard  to  its  inspection  re- 
quired by  the  contract,  but  at  the  place  also  required  by  the  con- 
tract. If,  in  either  of  these  respects,  the  plaintiff  has  failed,  in 
fact,  then,  under  the  section  of  the  code  first  referred  to,  the  de- 
fendant may,  by  answer^  controvert,  in  terms  equally  general,  the 
readiness  and  willingness  of  the  plaintiff  to  perform,  as  alleged  in 
his  petition,  and  thus  require  him,  on  the  trial,  to  establish  the  facts 
showing  such  readiness  on  his  part. 

2.  As  to  the  second  objection,  that  five  days'  previous  notice  was 
not  given  by  the  plaintiff  to  the  defendant  of  the  place  of  delivery, 
it  seems  to  me,  that,  conceding  the  defendant's  construction  of  the 
contract  to  be  the  true  one,  the  plaintiff  was  not  bound  to  give  five 
days'  previous  notice  of  the  place  of  delivery.  The  five  days'  notice, 
specified  in  the  contract,  was  evidently  intended  to  refer  to  the 
time  of  delivery,  not  to  the  place.  The  plaintiff  had  all  the  month 
of  August  in  whicli  to  make  the  delivery,  and  the  defendant  was 
entitled  to  five  days'  previous  notice  of  the  time  when  delivery 
would  be  made,  and  he  be  required  to  make  payment.  The  word 
"time"  is  the  last,  and  indeed  the  only  antecedent  to  the  word 
"notice"  in  that  sentence  of  the  contract  where  the  latter  word 
occurs.  Thus,  "the  said  pork  to  be  delivered  at  any  time  during 
the  month  of  August  next  ensuing,  at  his  option,  giving  me  five 
days'  notice."  It  will  be  remembered  that  this  contract  was  dated 
at  Cincinnati,  where  the  parties  were  then  supposed  to  be.  The 
delivery  of  the  pork  was  to  be  in  New  York  or  Brooklyn — places 
remote  from  Cincinnati,  but  contiguous  to  each  other.  The  time  of 
performance,  therefore,  was  very  material  for  the  defendant  to 
244]  know ;  and  five  days'  previous  notice  was  a  ^reasonable  pro- 
vision to  enable  the  defendant  to  make  his  appearance,  at  cither 
New  York  or  Brooklyn.  But  it  was  not  so  material  as  to  which  of 
the  two  he  should  appear  in.  or  in  what  place  in  either.  All  that 
he  could  require  would  be  a  reasonable  notice  of  the  place  of  deliv- 
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ery,  so  as  to  enable  him  to  be  there,  ready  to  receive,  and  to  pay. 
And  what  would  constitute  reasonable  notice,  must  depend  upon  the 
circumstances  of  the  case.  If  the  defendant  had  thought  it  mate- 
rial to  require  five  days'  previous  notico  of  the  place  as  well  as  time 
of  delivery,  he  would  have  required  it  by  express  language,  and  not 
left  the  matter  to,  at  best,  uncertain  construction. 

The  petition,  however,  avers  that  the  plaintiff  gave  the  defend- 
ant notice  that  he  would  be  ready  to  deliver  the  pork,  contracted 
for,  at  the  store  of  Edward  Flash,  in  New  York,  a  place  different 
from  either  of  the  Jive  named  in  the  contract.  And  it  is  claimed, 
that  although  the  plaintiff  might  not  have  been  required  to  give 
the  defendant  five  days'  notice  of  the  place  of  delivery,  yet,  that 
the  place  of  delivery  was  part  of  the  contract ;  and  notice  of  a 
readiness  to  deliver  at  another  place  than  one  of  those  named  in 
the  contract,  was  notice  of  an  intention  to  perform  not  the  same, 
but  a  different  contract;  and  therefore  the  defendant  was  not  bound 
thereby.  This  objection  might  have  been  fatal,  had  the  place  of 
delivery  been  wholly  different  from  the  provisions  of  the  contract. 
But  such  was  not  the  case.  By  the  terms  of  the  contract,  the  de- 
livery was  to  be  in  either  New  York  or  Brooklyn.  So  far  as  time 
was  concerned,  it  was  enough  for  the  defendant  to  know  five  days 
beforehand  that  the  contract  was  to  be  performed  at  one  of  these 
cities,  but  at  what  place  therein  was  immaterial.  It  would  have 
been  enough  for  *the  plaintiff  to  have  stated  generally  that  [245 
he  would  be  ready  at  either  New  York  or  Brooklyn.  The  naming 
of  a  particular  place  in  either  city  was  not  calculated  to  mislead  the 
defendant  as  to  the  identity  of  the  contract,  and  may  therefore  be 
regarded  as  surplusage.  Had  the  defendant  been  in  New  York  on 
the  day  named,  the  plaintiff  would  have  had  an  opportunity  of 
naming  the  place  according  to  the  contract.  Failing  to  appear,  the 
plaintiff  had  no  such  opportunity,  and  was  not  therefore  in  fault. 
But  again — 

It  has  already  been  suggested  that  this  contract  is  susceptible  of 
two  constructions,  either  of  which  is  natural,  and  from  the  face  of 
the  contract  we  can  not  be  certain  which  was  intended  by  the  par- 
ties; that  may  and  probably  will  depend  upon  proof,  hereafter  to 
be  furnished.  For  example,  it  may  appear  that  the  pork  packed  in 
either  of  these  five  yards  was  of  a  peculiar  quality  and  mode  of 
packing,  somewhat  different  from  that  put  up  elsewhere,  and  so 
was  of  a  different  and  more  valuable  inspection.    Or  it  may  appear 
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that  att  of  these  yards  were  in  one  of  the  two  cities,  or  perhaps  uot 
in  either,  and  yet,  by  the  contract,  delivery  might  be  made  in  either 
New  York  or  Brooklyn.  In  this  view  of  the  case,  the  defendant  by 
demurring  admits  that  construction,  which  is  most  favorable  to  the 
pleader,  and  which  goes  to  sustain  his  pleading.  If  he  wishes  to 
enforce  a  constrnction  favorable  to  himself,  it  should  be  done  by 
answer,  setting  forth  the  construction  insisted  upon,  and  denying 
performance  by  the  plaintiff,  agreeably  to  such  construction. 

The  demurrer  will  bo  overruled,  and  leave  given  to  answer. 

JoUiffe  Jb  Gitchell,  for  plaintiff. 

Worthington  &  Matthews,  for  defendant. 


246]  •In  Special  Term— January,  1866. 

Spencer,  J.,  presiding. 

The  Commercial  Bank  of  Cincinnati  ».  Henry  P.  Bowman, 

Treasurer  of  Hamilton  County. 

Section  60  of  the  act  of  the  General  Assembly  of  Ohio,  passed  February  24, 
1845,  entitled  "  An  Act  to  incorporate  the  State  Bank  of  Ohio,  and  other 
banking  companies/'  providing  for  a  specific  mode  of  taxing  banks  organ- 
ized under  that  act,  created  a  contract  between  the  state  and  each  of  such 
companies,  limiting  the  state's  power  of  taxing  such  banks  to  the  mode 
prescribed  in  said  act.  And  the  subsequent  act  of  1851,  prescribing  a  dif- 
ferent and  more  burdensome  mode  of  taxation,  so  far  as  it  affects  such 
companies,  is  in  violation  of  said  contract,  and  consequently  void  within 
section  10  of  article  I  of  the  constitution  of  the  United  States,  which  pro- 
vides that  "no  state  shall  pass  any  law  impairing  the  obligations  of  con- 
tracts." 

Section  4  of  the  act  of  General  Assembly,  passed  March  28,  1850,  providing 
that  banks  whose  charters  prescribed  any  particular  mode  of  taxation,  etc., 
might,  by  a  vote  of  the  stockholders,  consent  to  the  mode  of  taxation  pre- 
scribed by  this  act,  and  by  filing  the  evidence  of  such  consent,  etc.,  be 
taxed  as  it  provided,  is  binding  as  a  contract  upon  the  state  as  to  any  bank 
accepting  the  provisions  of  said  section  4,  and  the  act  of  1851,  above  alluded 
to,  is  as  to  such  cases  void;  or  if  the  time  should  be  considered  as  limited 
at  the  state's  pleasure,  then  the  bank,  upon  the  repeal  of  said  act  of  1850, 
would  be  restored  to  iU  old  method  of  taxation  under  its  charter. 
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Courts  will  not  interfere  to  prevent  injury  by  injunction,  unless  the  title  of  the 
plaintiff  is  clear;  unless  the  menaced  evil  is  impending  and  immediate,  not 
lying  in  the  mere  fancy  of  the  plaintiff;  unless  the  harm  will  be  great,  or 
the  loss  irreparable,  tfhd  such  as  can  not  be  recompensed  in  damages  by  an 
action  at  law ;  or  when  the  remedy  by  action  is  exceedingly  doubtful  or 
difficult,  or  inadequate  to  correct  the  evil.  In  all  such  cases  the  application 
is  addressed  to  the  sound  discretion  of  the  court. 

Semble,  that  if  the  plaintiff  has  the  legal  right  to  repel  the  threatened  trespass 
by  force,  and  it  is  practicable  so  to  do,  an  injunction  would  on  that  ground 
be  refused. 

This  is  a  petition  filed  by  the  complainants  for  the  purpose  of 
obtaining  an  injunction  restraining  the  defendant  from  collecting  a 
tax,  alleged  to  be  illegally  assessed  against  the  complainants,  for 
general  purposes  of  government. 

The  bill  alleges  that  the  complainants  are  a  banking  company, 
incorporated  by  an  act  of  the  General  Assembly  *of  Ohio,  [247 
entitled  u  an  act  to  incorporate  the  State  Bank  of  Ohio,  and  other 
banking  companies,"  passed  the  24th  day  of  February,  1845,  with 
a  capital  of  $50,000,  and  doing  business  in  the  city  of  Cincinnati ; 
having  valuable  franchises.  That,  by  the  60th  section  of  said  act, 
it  was  declared  that  "  each  banking  company  organized  under  said 
act,  etc.,  should  semi-annually,  on  the  days  designated  for  declaring 
dividends,  set  off  to  the  state  six  per  centum  on  the  profits,  deduct- 
ing therefrom  the  expenses  and  ascertained  losses  of  the  company 
for  the  six  months  next  preceding ;  which  amount  or  sum  so  set 
off  shall  be  in  lieu  of  the  taxes  W  which  such  company  or  the  stock- 
holders thereof  on  account  of  stock  owned  therein  would  be  subject ; 
and  the  cashier  shall,  within  ten  days  thereafter,  inform  the  aud- 
itor of  state  of  the  amount  so  set  off,  and  shall  pay  the  same  to  the 
treasurer  of  state  on  the  order  of  said  auditor."  That  afterward, 
by  another  act  of  assembly,  passed  on  the  23d  day  of  March, 
1850,  entitled  "  an  act  to  provide  for  taxing  banks  and  banking  com- 
panies,"it  was  provided : 

44  Sec.  I.  That  the  cashier  or  president  of  every  banking  institu- 
tion in  the  state,  whose  charter  does  not  prescribe  any  particular 
mode  of  taxation  for  the  same,  and  every  banking  institution  here- 
after established  in  the  state,  shall  annually,  within  ten  days  after 
the  15th  day  of  November,  make  out  under  oath  and  transmit  by 
mail,  or  otherwise,  to  the  auditor  of  state  a  statement  showing  the 
amount  of  the  capital  stock  of  said  bank  actually  paid  in  and  exist. 
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ing  undiminished  by  losses ;  and  the  amount  of  surplus  or  contin- 
gent fund  then  on  hand,  deducting,  however,  from  such  surplus  or 
contingent  fund  the  amount  of  money  paid  fog  real  estate  belonging 
248]  to  said  bank,  and  *upon  which  it  pays  taxes  in  any  other 
manner  than  that  which  is  hereinafter  provided. 

"  Sec.  II.  The  auditor  of  state  shall  annually,  as  soon  as  he  re- 
ceives such  statement,  ascertain  the  total  per  centum  of  taxation 
assessed  for  all  purposes  on  money  at  interest  at  the  place  where 
such  bank  is  located  ;  and  shall  immediately  thereafter  assess  upon 
such  capital  stock  and  contingent  fund  a  per  centum  of  tax  equal 
to  that  so  ascertained. 

"  Sec.  III.  That  so  soon  as  the  amount  of  such  tax  is  ascertained, 
the  auditor  shall  inform  such  bank ;  and  said  bank  shall  pay  the 
same  to  the  treasurer  of  state,  upon  the  order  of  the  auditor,  and 
shall  have  a  lien  upon  the  stock  of  each  of  its  stockholders  for  the 
reimbursement  of  his  or  her  share  of  the  tax  so  paid. 

"  Sec.  IV.  That  if  any  existing  bank,  the  charter  of  which  does 
prescribe  any  particular  mode  of  taxation  for  the  same,  shall,  by  a 
vote  of  the  stockholders  owning  a  majority  of  its  stock,  consent  to 
the  provisions  of  this  act,  and  file  their  evidence  of  such  consent 
with  the  auditor  of  state,  such  bank  shall  thereafter,  for  the  pur- 
pose; of  taxation,  be  subject  to  the  provisions  of  this  act,  and  shall 
be  exempt  from  the  payment  of  any  other  tax  imposed  by  its 
charter." 

Sec.  Y.  Imposes  heavy  penalties  against  the  bank  for  neglecting 
to  furnish  to  the  auditor  the  statement  required  by  the  first  sec- 
tion of  the  act. 

The  petition  further  avers  that  the  plaintiffs  on  the  —  day  of 
October,  1850,  by  a  unanimous  vote  of  the  stockholders,  accepted 
of  the  proposition  contained  in  the  4th  section  of  said  act,  and  duly 
delivered  a  statement  of  such  assent  in  writing  to  the  auditor  of 
249]  state,  who  received  the  *same,  and  that  thereafter,  and  from 
thenceforth,  the  plaintiff  has  furnished  from  year  to  year  to  the 
auditor  of  state  the  statement  required  by  said  first  section,  and  has 
offered  and  ever  has  been  ready  and  willing  to  pay  to  the  treasurer 
of  state  the  taxes  assessed  by  said  auditor. 

That  in  the  month  of  November,  1852,  their  capital  stock  and 
contingent  fund  was  $96,746,  a  statement  of  which  was  duly  trans- 
mitted to  the  auditor  of  state  on  the  8th  day  of  said  November, 
who  failed  to  assess  the  tax  thereon  j  that  had  such  assessment  been 
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made  as  required  by  said  act  the  amount  thereupon  to  be  paid  to 
the  treasurer  of  state  would  have  been  $1,596.30,  which  sum  the 
plaintiff  offered  to  pay  to  the  treasurer  of  state,  and  also  to  the  treas- 
urer of  Hamilton  county,  both  of  whom  refused  to  receive  the 
same.  But,  ou  the  contrary,  the  treasurer  of  the  county  demanded 
a  tax  for  that  year  of  $6,938,  which  was  illegally  assessed  against 
the  plaintiff,  under  the  provisions  of  an  act  of  the  General  Assem- 
bly of  Ohio,  passed  April  13, 1852,  and  threatened,  unless  the  plaint- 
iffs would  pay  the  same,  to  break  open  the  plaintiffs'  vaults  and 
distrain  their  property  and  effects,  and  enforce  payment  thereof; 
and  would  have  so  done  had  he  not  been  restrained  by  an  injunc- 
tion issued  from  the  Court  of  Common  Pleas  of  said  county. 

That  afterward,  in  the  month  of  November,  1853,  similar  pro- 
ceedings took  place,  the  just  tax  under  said  law  being  about 
91,900.74,  but  the  sum  demanded  by  the  treasurer  being  $15,837.98, 
to  collect  which  a  like  distress  was  threatened,  which  was  in  like 
manner  enjoined. 

That  afterward,  in  the  month  of  November,  1854,  the  plaintiff 
transmitted  another  statement  to  the  auditor  of  state,  setting  forth 
truly  the  amount  of  their  capital  stock  *and  contingent  fund  [250 
at  $96,853.39,  for  the  purpose  of  having  the  same  assessed  agreea- 
bly to  said  act  of  1850,  at  the  rate  for  which  moneys  at  inter&t  in 
the  city  of  Cincinnati  (the  place  where  said  bank  was  doing  bus- 
iness) were  assessed  and  taxed,  being  sixteen  and  three-fourths 
mills  upon  each  dollar  thereof;  which  statement  was  duly  received 
by  the  auditor,  but  he  refused  to  make  the  assessment  thereon. 
Nevertheless,  the  plaintiff  tendered  the  sum  of  $1,622.30,  being  at  the 
the  rate  of  assessment  last  aforesaid,  to  the  treasurer  of  state,  who 
also  declined  to  accept  the  same  in  lieu  of  *the  other  taxes  assessed 
against  the  plaintiffs,  as  hereinafter  mentioned ;  and  the  plaintiffs 
afterward  tendered  the  same  sum  to  the  defendant,  Henry  Bowman, 
treasurer  of  Hamilton  county,  in  payment  in  lieu  of  such  other 
taxes,  who  also  refused  and  still  refuses  to  receive  the  same ;  but, 
on  the  contrary,  demanded  from  the  plaintiff  the  sum  of  $8,180.39 
tax,  besides  penalty,  making  in  all  $8,500.89,  as  the  tax  for  the 
year  1854,  of  which  an  exhibit  is  furnished ;  and  on  the  first  day 
of  January,  1855,  made  a  formal  demand  in  writing  for  payment 
thereof,  and  threatens,  unless  payment  thereof  is  made  within  five 
days  (now  past),  that  he  will  proceed  by  force  to  break  open  the 
vaults  of  the  plaintinV  banking-house,  and  "  seize,  distrain,  and 
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sequestrate  their  moneys  and  property  for  the  satisfaction  thereof." 
That  said  last-mentioned  assessment  has  been  made  upon  the  grand 
duplicate  of  taxes  for  said  county  of  Hamilton  for  the  year  1854,  in 
pursuance  of  the  19th,  20th,  and  40th  sections  of  the  act  of  the  Gen- 
eral Assembly,  passed  on  the  13th  day  of  April,  1852,  entitled  "  an 
act  for  the  assessment  and  taxation  of  all  property  in  this  state, 
and  for  the  levying  taxes  thereon,  according  to  its  true  value  in 
251]  •  money ;"  which  said  sections  are  set  forth  at  large  in  the 
bill,  and  provide  for  a  wholly  different  mode  of  assessment  and  tax- 
ation from  that  provided  for  in  the  60th  section  of  said  first-named 
act  of  1845,  under  which  plaintiffs  became  chartered ;  and  also 
wholly  different  from  that  provided  for  in  said  second-named  act 
of  1850,  and  substituted  for  that  of  said  first-named  act,  and  by  far 
(to  an  amount  four-fold)  more  burdensome  than  either  of  said  acts ; 
the  same  being  assessed  without  the  consent  of  plaintiffs,  and, 
as  is  claimed,  in  violation  of  their  rights  under  the  contract  in  said 
first  two  named  acts  contained,  whereby  they  became  and  were 
exempt  from  any  such  taxation  as  is  prescribed  in  said  last-named 
act. 

Plaintiffs  further  aver,  that  defendant  is  about  to  proceed  to 
enter  the  banking-house  of  the  plaintiffs,  and  seize  and  take 
therefrom,  by  force  if  resisted,  and  by  breaking  into  the  vaults  of 
plaintiffs  (if  necessary),  a  sufficient  amount  of  moneys,  bills  of 
exchange,  promissory  notes,  and  other  property  of  plaintiffs,  to 
satisfy  said  illegal  tax  and  penalty,  with  costs,  etc.,  under  the  pro- 
visions of  another  act  of  the  General  Assembly,  passed  on  the  14th 
day  of  March,  1853,  entitled  "an  act  to  enforce  the  collection  of 
taxes  due  from  banks,  etc.,  and  to  protect  county  treasurers,  etc., 
in  the  collection  of  the  public  revenue,"  etc. ;  and  will  proceed  so 
to  do,  and  to  sell  said  property,  etc.,  unless  restrained  by  due  pro- 
cess of  law. 

The  petition  further  avers,  that  the  tax  now  assessed  against 
plaintiffs,  as  last  aforesaid,  is  a  continuation  of  the  same  illegal 
exactions  to  which  they  have  been  subjected  in  the  two  preceding 
years,  and  that  unless  they  can  have  relief  therefor,  they  will  be 
obliged  to  wind  up  their  affairs  and  surrender  their  franchises. 
252]  That  the  collection  *of  said  tax  will  greatly  injure  the  value 
of  their  capital,  and  produce  irreparable  injury  to  their  business. 
That  the  plaintiffs  have  no  other  adequate  relief  than  by  injunc- 
tion ;  and  that  if  the  defendant  be  permitted  to  proceed,  the 
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money,  securities,  and  other  property  of  the  plaintiffs  will  bo 
wholly  lost  to  them,  and  must  be  sold  at  a  ruinous  sacrifice,  whereby 
a  large  amount  will  be  required  to  pay.  That  it  was  doubtful 
whether  plaintiffs  can  have  any  remedy  other  than  that  as  afore- 
said, and  that  any  damages  which  plaintiffs  might  recover,  will  be 
wholly  inadequate  in  law  to  make  good  the  injury,  and  that  they 
believe  the  defendant  would  be  unable  to  respond. 

Whereupon  plaintiffs  bring  into  court  the  amount  which  they 
admit  to  be  properly  chargeable  against  them  as  aforesaid,  being 
$1,622.30,  and  ask  that  the  defendant  may  be  restrained  by  injunc- 
tion from  proceeding  further  in  the  execution  of  said  tax  so  ille- 
gally assessed  against  them  until  the  final  hearing  of  the  case,  and 
that  upon  final  hearing  said  injunction  be  made  perpetual. 

The  petition  is  sworn  to  in  the  usual  form. 

Spencer,  J.  The  first  question  presented  for  consideration  in 
the  foregoing  case  is,  whether  the  taxes  sought  to  be  collected  by 
tho  defendant  have  been  assessed  against  the  plaintiffs  under  a 
valid  law,  or  whether  they  have  been  assessed  wholly  without 
warrant  of  law. 

If  assessed  under  a  valid  law,  then  the  treasurer  will  be  justified 
in  enforcing  their  collections  even  though  he  adopt  the  extreme 
course  which  it  is  alleged  he  threatens  to  take;  for  that  course  is 
fairly  warranted  by  the  provisions  of  the  act  of  March,  1853,  set 
forth  in  the  petition. 

*lf,  on  the  other  hand,  they  have  been  assessed  wholly  [253 
without  warrant  of  law,  then  the  treasurer  will  be  a  trespasser 
should  he  commit  the  act  threatened,  and  will  be  liable  accord- 
ingly-    , 

It  is  conceded  on  all  hands  that  the  taxes  in  the  present  case 
have  been  regularly  assessed  tinder  the  act  for  the  assessment  and 
taxation  of  property,  passed  April  13, 1852,  which  contains  special 
provisions  for  the  taxing  of  all  property  belonging  to  banks  and 
banking  companies,  and  that  the  mode  of  assessment  therein 
adopted  is  wholly  different  from  and  incompatible  with  the  pro* 
visions  of  sections  59  and  60  of  the  act  under  which  the  plaintiffs 
became  incorporated  as  a  bank,  as  well  also  as  with  the  provisions 
of  the  above-recited  "Act  to  provide  for  taxing  banks  and  banking 
companies,"  passed  March  23,  1850,  and  which  tho  plaintiffs  claim 
as  to  them  was  a  substitute  for  said  sections  59  and  60,  and  that  it 
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imposes  a  burden  vastly  more  onerous  upon  the  plaintiffs  than  that 
imposed  by  either  of  said  last-named  acts — a  harden  to  which  the 
plaintiffs  have  not  assented.  It  follows,  that  if  by  the  said  last* 
named  acts  the  plaintiffs  may  claim  an  exemption  from  taxation 
in  every  other  mode  than  as  prescribed  thereby  upon  the  founda- 
tion of  contract,  then,  as  to  them,  the  mode  adopted  in  the  present 
case  was  wholly  unwarranted  by  law,  and  ought  not  to  be  carried 
out. 

The  recent  very  thorough  and  elaborate  examination  to  which 
sections  59  and  60  of  the  act  referred  to  have  been  subjected  by 
the  judges  of  the  Supreme  Court  of  this  state,  and  by  the  judges 
of  the  Supreme  Court  of  the  United  States,  renders  it  wholly  un- 
necessary to  do  more  than  refer  to  the  results  of  such  examination, 
254]  *and  shape  our  own  opinion  accordingly.  In  the  cases  of 
Debolt  v.  The  Ohio  Life  Insurance  and  Trust  Co. ;  The  Treasurer 
of  Miami  County  v.  The  Piqua  Branch  of  the  State  Bank  of  Ohio; 
Mechanics  and  Traders'  Bank  v.  Debolt ;  Bank  of  Toledo  v.  Bond 
ei  al.,  decided  by  our  Supreme  Court,  January  term,  1853, 1  Ohio 
St.  563  et  seq. ;  and  the  subsequent  case  of  the  Exchange  Bank  of 
Columbus  v.  Hines,  decided  at  the  January  term,  1854,  2  Ohio  St. 
appendix  to  preface,  xii.,  it  was  held  that  section  60  of  the  act  of 
1845  was  not  a  contract  between  the  state  and  the  banks  organized 
under  said  act,  limiting  thereby  the  power  of  the  state  to  tax  the 
banks  thus  organized;  and  that  therefore  the  General  Assembly 
had  a  right  to  repeal  said  section,  and  to  tax  the  banks  in  any 
mode  it  might  think  proper. 

This  decision  was  based  upon  two  grounds :  1.  That  said  section 
was  merely  part  of  a  general  law,  adopted  for  the  public  exigency 
only,  and  was  not  intended  as  a  pledge  of  the  public  faith  to 
establish  and  secure  a  private  right.  And,  2.  That,  if  intended  for 
this  latter  purpose,  it  was  void  for  want  of  power  in  the  General 
Assembly  to  confer  such  a  right  without  the  ability  to  resume  it  at 
pleasure,  inasmuch  as  that  would  be  a  surrender  pro  tanto  of  the 
sovereignty  of  the  state.  The  first  two  of  these  cases  were  taken 
up  to  the  Supreme  Court  of  the  United  States,  upon  error,  in  pur- 
suance of  section  25  of  the  judiciary  act  of  the  United  States, 
which  allows  an  appeal  from  the  state  courts  to  those  of  the  United 
States,  in  cases  involving  the  construction  of  the  constitution  of 
the  United  States,  and  will  be  found  reported  in  16  Howard,  416. 
It  is  needless  to  say  that  the  opinions  of  our  own  Supreme  Court 
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underwent  a  searching  "review,  and  after  a  careful  and  [256 
anxious  consideration  were  overruled  by  a  majority  of  the  court 
upon  both  grounds;  the  court  holding  (six  against  three)  that 
section  60  of  the  act  referred  to,  did  create  a  contract,  by  which 
the  power  to  tax  the  banks  organized  under  the  act,  was  limited 
to  the  mode  therein  prescribed,  and  that  the  law  of  1851,  pre- 
scribing a  different  and  more  burdensome  mode  of  taxation,  so  far 
as  it  applied  to  such  banks,  was  a  violation  of  that  contract,  and 
therefore  void  within  section  10  of  the  first  article  of  the  constitu- 
tion of  the  United  States,  which  provides  that  "No  state -shall  pass 
any  laws  impairing  the  obligation  of  contracts." 

This  decision  of  the  only  court  in  the  last  resort,  appointed  to 
determine  such  questions,  is  one  to  which  we  are  obliged  to  con- 
form, and  settles  the  right  of  the  plaintiffs  to  an  exemption  from 
the  taxation  now  sought  to  be  imposed  upon  them,  so  far  at  least 
as  that  right  depends  on  said  section  60.  • 

But  by  section  4  of  the  act  above  quoted,  passed  March  23,  1850, 
it  was  provided  "  that  if  any  existing  bank,  whose  charter  pre- 
scribed any  particular  mode  of  taxation  for  the  same,  should,  by  a 
vote  of  its  stockholders,  consent  to  the  provisions  of  said  act,  and 
file  the  evidence  of  such  consent  with  the  auditor  of  state,  such 
bank  should  thereafter,  for  the  purpose  of  taxation,  be  subject  to 
the  provisions  of  said  act,  and  be  exempt  from  the  payment  of  any 
other  tax  imposed  by  its  charter." 

The  law  containing  this  section  was  adopted  in  consequence  of 
the  complain t£  made  by  a  large  portion  of  the  community,  that  the 
banks  did  not  bear  their  equal  portion  of  the  public  burdens ;  and 
to  quiet,  in  some  sort,  these  complaints  by  providing  a  nearer  ap- 
proximation to  "equality,  it  was  proposed  to  abandon  the  [256 
system  of  taxing  banks  upon  their  dividends,  and  substitute  for  it 
the  plan  of  subjecting  their  capital  stock  and  surplus  profits  to 
the  same  rate  of  taxation  that  other  moneys  and  credits  were  sub- 
jected to.  The  banks  themselves  felt  in  a  strong  degree  the  publio 
pressure,  and  in  many  instances  yielded  to  it,  preferring  to  surren- 
der a  portion  of  their  valuable  rights  rather  than  encounter  a 
growing  sentiment  of  hostility,  and  doubtless  believing  that  such 
surrender  would  secure  them  immunity  for  the  future.  Among 
others,  the  present  plaintiffs  accepted  of  the  terms  offered  by  this 
fourth  section,  and  accordingly,  as  averred  in  the  petition,  filed 
with  the  auditor  of  state  the  evidence  of  their  assent  to  abide. by 
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the  provisions  of  said  act,  and  the  same  was  accepted  by  said  aud- 
itor, and  the  plaintiffs  charged  with  taxes  in  pursuance  thereof 
during  the  ensuing  year  and  up  to  the  passage  of  the  act  of  1851. 

The  provisions  of  this  fourth  section  ore  so  plainly  a  substitution 
for  the  mode  of  taxation  provided  (as  to  these  plaintiffs)  by  section 
60,  above  referred  to,  as  to  become  part  of  the  plaintiffs'  chartered 
rights,  as  binding  upon  the  state,  and  as  irrepealable  as  section  60 
originally  was ;  furnishing  for  the  future,  during  the  existence  of 
the  bank,  the  only  rule  by  which  it  could  be  taxed  without  their 
own  consent.  If  this  construction  could  for  a  moment  be  doubted, 
and  it  were  said  that  the  act  was  repealable  at  pleasure,  upon  the 
ground  that  the  exemption  it  created  was  indefinite  as  to  time,  it 
would  follow  that  the  surrender  by  the  plaintiffs  of  their  right  to 
be  taxed  under  their  original  charter  would  be  only  co-extensive 
with  the  right  substituted  for  it,  and  when  the  latter  failed,  the 
257]  original  would  be  restored.  So  that  *in  any  view  of  the 
matter,  the  law  of  1851,  under  the  decision  of  the  highest  tribunal 
known  to  us,  must  be  held  void,  so  far  as  it  is  sought  to  be  rendered 
applicable  to  the  plaintiffs,  as  being  in  violation  of  rights  solemnly 
secured  to  them  by  contract,  to  the  maintenance  of  which  the  faith 
of  the  state  is  pledged.  It  would  therefore  furnish  no  protection 
to  the  officer  seeking  to  enforce  its  provisions.  2.  The  question 
next  to  be  considered  is,  whether  the  evil  threatened  is  one  to  be 
prevented  by  injunction,  or  whether  the  plaintiffs  are  bound  to  wait 
until  the  wrong  has  been  committed,  and  seek  redress  by  com  pen  ♦ 
sation  in  damages.  If  the  question  were  newly  presented,  or  if  in 
cases  supposed  to  be  analogous  to  this  (and  to  which  reference  will 
be  hereafter  made),  the  Supreme  Court  of  Ohio  had  not  denied  the 
remedy  by  injunction,  we  should  have  felt  but  little  difficulty  in 
granting  the  relief  asked.  As  those  cases,  upon  a  cursory  examin- 
ation, may  seem  to  conflict  with  the  decision  to  which  we  have  ar- 
rived, it  is  proper  to  present  our  views  more  in  detail  than  we 
should  otherwise  have  desired. 

When  the  remedy  at  law  is  difficult,  or  doubtful,  or  accompanied 
with  great  embarrassment,  if  the  title  of  the  plaintiff  be  clear,  a  court 
of  equity  will  interfere  to  protect  it.  In  all  such  cases,  the  applica- 
tion is  addressed  to  the  sound  discretion  of  the  court,  and  must  be 
decided  according  to  the  peculiar  circumstances  of  the  case.  2  Sto- 
ry's Eq.,  sec.  863.  It  is  true  that  such  discretion  is  not  merely  ar- 
bitrary, but  is  governed  by  fixed  rules,  which  furnish  a  safe  guidance 
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for  it.  Subject,  however,  to  these  rules,  the  cases  in  which  equity 
will  interfere  to  prevent  wrong  are  not  limited,  either  in  number  or 
character;  but,  on  the  contrary,  are  daily  multiplying,  with  the 
multiplied  ^changes  and  conditions  in  life.  So  that  injunc-  [258 
tions  are  much  more  liberally  granted  now  than  in  former  times, 
and  are  applied  to  a  vastly  greater  variety  of  subjects.  The  rules 
within  which  the  application  (to  be  successful)  must  fall  are,  that 
the  title  of  the  plain  tiflfe  is  clear,  not  doubtful ;  that  the  evil  with 
which  it  is  menaced  is  immediate  and  impending,  not  lying  in  the 
mere  fancy  of  the  party,  however  well  founded;  that  the  harm  will 
be  great,  or  the  loss  irreparable,  and  such  as  can  not  be  adequately 
recompensed  in  damages  by  an  action  at  law,  or  when  the  remedy 
by  action  is  exceedingly  doubtful  or  difficult,  or  inadequate  to  cor- 
rect, the  evil. 

Apply  these  rules  to  the  present  case.  The  title  of  the  plaintiffs 
to  an  exemption  from  the  burden  to  which  it  is  sought  to  subject 
them  is  clear  and  complete.  The  laws  under  which  the  defendant 
attempts  to  justify  are  imperative  m  their  terras.  Under  the  first 
(that  of  April,  1851),  a  tax  has  been  imposed  by  the  proper  author- 
ities of  the  state  upon  the  plaintiffs,  which  the  defendant,  as  one  of 
its  officers,  believing  it  to  be  his  duty  to  enforce,  has  required 
should  be  paid.  The  time  appointed  for  payment  by  said  law  has 
elapsed.  By  another  law,  passed  in  March,  1853,  it  is  made  the 
duty  of  the  defendant,  in  his  official  capacity,  upon  default  being 
made,  to  enter,  if  need  be,  forcibly  into  the  banking-bouse  of  the 
plaintiffs,  and  to  seize  by  force  such  property,  moneys,  bills,  notes, 
or  otherwise,  as  he  may  deem  necessary  to  satisfy  said  tax,  and  in 
a  summary  manner  dispose  of  the  same  for  that  purpose.  And  the 
defendant  has  notified  the  plaintiffs  of  his  intention  to  proceed 
under  the  law.  In  addition  to  all  this,  the  law  proffers  to  indem- 
nify the  officer  against  the  consequences  of  such  action  on  his  part. 
It  *can  hardly  be  supposed,  under  these  circumstances,  that  [259 
the  defendant  will  not  proceed  forthwith  to  execute  the  law,  and  that 
the  danger  therefrom  to  the  plaintiffs  is  imminent  and  impending. 
Then,  as  to  the  extent  of  the  injury  threatened.  It  involves  prop- 
erty to  a  very  large  amount ;  in  any  aspect  between  $8,000  and 
$10,000,  and  probably  between  $15,000  and  $20,000.  For  it  is 
hardly  to  be  supposed  that  in  the  seizure  of  bills  and  notes  to  sat- 
isfy a  claim  of  $8,000  or  $9,000,  the  officer,  to  bring  himself  within 
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safe  bounds,  would  not  feel  himself  required  to  seize  effects  a  great 
deal  larger  in  nominal  value  and  amount.    But,  finally : 

Should  the  officer  execute  his  purpose,  would  the  injury  fall 
within  that  class,  which  is  termed  in  law  great,  or  irreparable ;  or 
such  as  could  not  be  adequately  compensated  in  damages  by  an 
action;  or  where  the  ordinary  remedy  by  action  is  inadequate  to 
repair  the  evil  ? 

It  is  difficult  to  lay  down  any  precise  rule  as  to  what  mischiefs 
are  deemed  irreparable ;  but  the  term  may  be  applied,  not  only  in 
respect  to  the  nature  of  the  injury  itself,  as  being  one,  where  the 
damage  can  not  be  fully  compensated  ;  but  also  to  the  position  of 
the  parties,  where  the  evil,  in  contemplation  of  law,  can  not  well  be 
remedied  or  prevented  by  any  act  of  the  parties  themselves.  As 
instances  of  the  former,  may  be  stated  the  invasion  of  franchises ; 
the  infringement  of  a  patent  or  copyright ;  the  destruction  of  an 
heir-loom;  or  of  ornamental  trees  upon  an  estate ;  because  in  such 
cases  the  injury  can  not  well  be  estimated,  and  is  therefore  not  the 
subject  of  full  compensation.  As  instances  of  the  latter,  may  be 
stated  waste  committed  by  a  tenant  in  possession  of  lands ;  by  an 
260]  administrator  or  other  trustee,  of  the  effects  committed  to  *his 
charge ;  the  improper  transfer  of  a  negotiable  note,  or  bill ;  the 
threatened  destruction  of  partnership  property,  by  one  of  the  firm. 
In  all  these  cases  the  injury  might  be  the  subject-matter  of  com- 
pensation in  damages,  but  it  is  insusceptible  of  remedy  by  the  mere 
act  of  the  party  himself,  and  will  be  prevented  by  injunction.  On 
the  other  hand,  a  mere  trespass  to  land,  or  goods,  is  not  ordin- 
arily the  subject  of  an  injunction  ;  not  only  because  it  maybe  com- 
pensated by  a  jury  in  damages;  but  also  because,  in  legal  contem- 
plation, the  party  has  it  in  his  own  power  to  prevent  the  injury,  with- 
out calling  in  the  aid  of  injunction.  Every  man  in  possession  of 
property,  is  presumed  to  be  able  to  resist  of  himself  any  encroach- 
ment upon  it.  But  when  he  is  not  thus  in  possession,  and  can  not 
obtain  possession,  or  otherwise  prevent  the  act,  without  himself  be- 
ing a  wrong-doer,  then  he  may  be  aided  by  injunction.  Now,  in  the 
case  of  waste,  the  landlord  could  not  enter  upon  the  land,  to  pre- 
vent its  commission,  without  himself  being  a  trespasser.  On  the 
other  hand,  when  the  person  in  possession  of  land  is  about  to  be 
intruded  upon,  he  may  repel  force  by  force.  In  the  former  case, 
therefore,  the  party  about  to  be  injured  may  have  redress  by  in- 
junction ;  in  the  latter  not. 
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In  view  of  all  its  accompanying  circumstances,  the  injury  threat- 
ened in  the  case  now  before  the  court,  may  well  be  deemed  irrem- 
ediable ;  not  only  in  regard  to  the  difficulty  (if  not  utter  impossi- 
bility) of  restoring  the  plaintiffs  after  its  commission,  to  the 
condition  they  occupied  before ;  but  also,  in  regard  to  the  helpless- 
ness of  their  condition,  in  resisting  the  wrong,  without  the  aid  of 
an  injunction.  The  act  contemplated  by  the  defendant  is  clearly  a 
trespass,  but  certainly  not  one  of  an  ordinary  ^character,  [261 
and  fugitive  in  kind.  It  is  one  contemplated  by  a  public  officer, 
under  color  of  law,  and  under  a  direct  command  thereof;  a  law 
which  not  oly  authorizes  him  to  do  the  act,  but  calls  to  his  aid,  in 
its  execution,  the  power  of  the  country ;  a  law  which  imposes  a 
penalty  on  the  defendant  for  refusing  to  perform  the  act,  and  ren- 
ders it  highly  penal  in  the  plaintiff  to  resist  such  performance. 
(Tide  sec.  10.)  A  law  too  which  professes  to  indemnify  the  officer, 
and  all  acting  under  his  command,  against  the  consequences  of  the 
act.  Can  this  possibly  be  assimilated  to  a  case  of  ordinary  tres- 
pass? The  law  under  which  the  defendant  would  thus  justify,  is 
one  which  is  general  in  its  character,  and  in  its  ordinary  application, 
is  of  binding  obligation  ;  it  is  only  because  of  the  special  immunity 
of  these  plaintiffs  from  the  tax  assessed  (an  immunity  not  appar- 
ent in  the  law  itself,  nor  in  the  law  assessing  the  taxf  but  to  be 
gathered  from  another  law,  containing  a  special  exemption  in  their 
favor)  that  the  law  has  no  binding  force  as  to  them.  Can  it  be 
asked,  or  expected,  that  the  plaintiffs,  under  such  circumstances, 
should  be  able,  or  even  dare,  to  oppose  the  execution  of  the  act,  as 
a  mere  wanton  trespass  by  the  defendant? 

It  would  take  a  bold  man  to  come  to  the  rescue,  under  threats  of 
pains  and  penalties  of  law,  bearing  all  the  semblance  of  binding 
validity,  in  opposition  to  an  officer,  aided  by  the  power  of  the 
country ;  whose  express  duty  it  is  made  by  the  law,  under  penal- 
ties, to  perform  the  act ;  and  who  is  indemnified  thereby  against 
the  consequences  of  its  performance. 

Whatever  therefore  may  be  the  naked  power  of  the  plaintiffs  in 
legal  contemplation,  to  resist  this  trespass,  it  is  power  shorn  of  its 
usual  strength  ;  it  is  power  which  *no  prudent  man  would  [262 
attempt  to  exercise ;  and  no  prudent  man  would  aid  in  its  exercise. 
In  such  a  case  it  seems  to  me  the  plaintiffs  ought  not  to  be  required 
to  resist  force  by  force ;  but  ought  to  be  permitted  to  come  into 
court,  and,  standing  upon  their  rights,  ask  to  be  protected  in  their 
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enjoyment; — prevention  by  injunction  seoms  to  be  their  only 
efficient  remedy. 

But  there  is  other  and  stronger  ground  here,  for  granting  the 
injunction,  growing  out  of  the  nature  of  the  act,  and  the  injury  re- 
sulting therefrom.  The  plaintiff  is  a  banking  corporation  having 
valuable  franchises,  created  by  law,  annexed  to  which,  are  certain 
exemptions  from  taxation,  which  add  materially  to^the  value  of  the 
franchise.  The  State  of  Ohio,  under  whom  the  grant  is  claimed, 
has  passed  a  law,  the  effect  of  which,  if  carried  out,  is  to  violate  the 
said  grant,  by  imposing  a  tax,  not  only  different  in  the  mode  of  as- 
sessment from  that  pointed  out  in  the  grant,  but  nearly  five  fold 
more  burdensome  ;  amounting  annually  to  one-sixth  part  of  the  en- 
tire capital  of  the  bank,  and  to  nearly,  if  not  quite,  double  its  an- 
nual dividends. 

This  tax,  it  has  made  it  the  duty  of  the  defendant,  as  one  of  its 
officers,  annually  to  enforce  and  collect,  by  what  means  and  under 
what  penalties,  wo  have  already  seen.  Now,  it  can  not  be  denied, 
that  if  the  tax  thus  imposed  can  be  collected,  the  value  of  the  fran- 
chise is  as  much  impaired  thereby,  as  it  would  be  by  a  law  limiting 
the  bank  in  the  amount  of  its  semi-annual  dividends.  Nay,  more, 
it  is  doubtful,  under  the  averments  of  the  petition,  whether  it  would 
not  so  depreciate  the  value  of  the  franchise,  as  to  compel  its  entire 
surrender.  The  burden  (it  must  be  observed)  is  not  an  isolated,  or 
263]  transitory  one,  but  a  * continuing  and  permanent  one.  It  is  one 
which  has  been  sought  to  be  enforced,  by  the  predecessors  in  office 
of  the  defendant,  under  the  same  injunctions  of  law,  for  the  two 
preceding  years,  now  again  sought  to  be  enforced  by  the  defendant 
himself.  The  whole  tax  during  these  three  years,  amounting  to 
more  than  the  annual  dividends  of  the  bank ;  and  up  to  this  time, 
to  three-fifths  of  its  whole  capital  stock  ;  a  tax,  which  in  two  years 
more,  at  the  same  rate,  would  absorb  the  entire  capital ;  whereas, 
if  properly  assessed,  it  would  not  have  amounted  during  the  whole 
five  years  to  more  than  the  one-sixth  pact  of  the  capital  stock.  If 
the  state  itself,  instead  of  its  officers,  could  be  sued  and  rendered 
amenable  to  the  process  of  its  courts,  it  would  hardly  be  doubted, 
that  an  injunction  would  be  an  appropriate  remedy  against  her,  for 
continued  and  continuing  trespasses ;  amounting,  as  already  seen, 
to  a  great  depreciation,  if  not  entire  destruction  of  the  plaintiff's 
franchise. 

It  would  be  of  no  moment  to -the  inquiry,  that  the  destruction  of 
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tho  franchise  was  not  the  intention  of  the  law;  it  is  enough  that 
sach  is  its  actual  and  necessary  operation. 

Bat,  although  the  defendant  does  not  stand  in  the  place  of  the 
state,  and  is  not  responsible  in  law,  for  the  acts  of  his  predecessors 
in  office,  and,  therefore,  not  chargeable  therewith,  yet  it  is  not  to 
be  overlooked,  that  the  act  now  sought  to  be  done  by  him,  is  a  con- 
tinuation or  repetition,  in  behalf  of  the  same  principal,  and  under 
the  same  command,  of  the  very  same  grievance ;  all  tending  in  the 
aggregate  to  work  out  the  same  result,  though  the  acts  of  either 
might,  perhaps,  be  insufficient  of  themselves  for  that  purpose. 

*In  the  case  of  Osburn  v.  The  United  States  Bank,  9  [264 
Wheat.  340,  Ch.  J.  Marshall,  in  alluding  to  the  connection  of  the 
state  with  its  officers,  under  the  same  circumstances,  says :  "  The 
law,  if  executed,  would  unquestionably  effect  its  object,  and  would 
deprive  the  bank  of  its  chartered  privileges,  so  far  as  they  were  to 
be  exercised  in  the  state  of  Ohio/'  etc.  "  It  was  to  be  expected, 
that  a  person,  continuing  to  hold  an  office,  would  perform  a  duty 
enjoined  by  his  government,  which  was  completely  within  his 
power.  This  duty  was  to  be  repeated  until  the  bank  should  aban- 
don the  exercise  of  its  chartered  rights. 

"  To  treat  this  as  a  common  casual  trespass,  would  be  to  disregard 
entirely  its  true  character  and  substantial  merits.  The  application 
to  the  court  was  to  interpose  its  writ  of  injunction,  to  protect  the 
bank,  not  from  the  casual  trespass  of  an  individual,  but  from  the 
total  destruction  of  its  franchise.'1 

But  how  was  the  franchise  to  be  destroyed  or  impaired  by  the 
mere  act  of  an  individual  ?  The  court  saw  the  evil,  not  in  the  in- 
dividual act,  but  in  the  law  which  urged  the  individual  on ;  not 
once,  but  from  year  to  yeat,  until  the  work  of  destruction  should  be 
complete.  On  page  342,  they  say :  u  Tho  single  act  of  levying  the 
tax,  in  the  first  instance,  is  the  cause  of  an  action  at  law ;  but  that 
affords  a  remedy  only  for  the  single  act ;  and  is  not  equal  to  the 
remedy  in  chancery,  which  prevents  its  repetition,  and  protects  the 
franchise." 

They,  therefore,  wisely  passed  by  the  single  act  in  the  particular 
case,  and  viewed  the  results  which  must  follow  from  its  repetition 
in  future  times,  as  contemplated  by  the  law.  In  a  word,  they 
looked  through  the  agent  to  the  principal ;  acting  from  necessity 
upon  the  latter  ^through  the  former.  "  If  the  state  of  Ohio  [265 
(say  they)  oould  have  been  made  a  party  defendant,  it  can  scarcely 
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be  denied  that  this  would  be  a  strong  case  for  an  injunction,"  etc. 
"  But,  if  the  person  who  is  the  real  principal,  the  person  who  is  the 
true  source  of  the  mischief,  by  whose  power,  and  for  whose  advan- 
tage it  is  done,  be  himself  above  the  law ;  be  exempt  from  all  ju- 
dicial process ;  it  would  be  subversive  of  the  best  established  prin- 
ciples, to  say,  that  the  laws  could  not  afford  the  same  remedies 
against  the  agent  employed  in  doing  the  wrong,  which  they  would 
afford  against  him,  could  his  principal  be  joined  in  the  suit." 

It  is  true,  in  the  case  cited,  that  the  court,  speaking  of  the  effects 
of  the  law,  therein  complained  of,  say  it  would  undoubtedly  be  to 
"  deprive  the  bank  of  its  chartered  privileges,  so  far  as  they  were 
to  be  exercised  in  Ohio ;  not  by  the  single  trespass  therein  com- 
plained of,  but  by  the  repetition  of  trespasses  which  the  law  con- 
templated. But  the  court  did  not  mean  to  intimate  thereby,  that 
an  injunction  would  not  be  granted,  unless  the  franchise  were  to- 
tally  destroyed.  On  the  contrary,  they  first  laid  down  the  law  to 
be,  that  an  injunction  would  be  granted  to  prevent  a  permanent  in- 
jury from  being  done  to  the  party  entitled  to  a  franchise  or  privi- 
lege ;  because  the  same  can  not  be  estimated  in  damages ;  and  then, 
arguing  from  the  lesser  to  the  greater  evil,  go  on  to  state,  that  if  the 
lesser  evil  would  be  prevented,  how  much  more  the  greater,  t.  e., 
the  total  destruction  of  the  franchise. 

v  This  case,  it  seems  to  me,  in  its  general  principles,  is  directly  ap- 
plicable to  the  one  now  under  consideration,  and  is  conclusive  of 
it.  But,  in  one  respect,  it  falls  far  short  of  the  present  case ;  for 
266]  there  the  state  was  under  *no  special  obligation  to  regard 
the  chartered  rights  of  the  complainants;  here  she  has  created 
those  rights  herself,  and  has  solemnly  agreed  to  respect  them.  But 
the  law,  under  which  she  has  warranted  the  defendant  to  act  in  her 
behalf,  and  as  her  agent,  is  in  derogation  of  those  rights,  and  must 
seriously  impair,  if  not  wholly  destroy  them. 

That  was  a  case  of  trespass,  accompanied  with  great  damage,  and 
nothing  more.  This  is  the  case  of  a  like  trespass  upon  a  right, 
which  the  state  is  under  obligation  to  protect. 

There  is  another  point  of  view,  in  which  this  case  may  be  re- 
garded, that  ought  not  to  be  entirely  overlooked.  The  business  of 
plaintiffs  is  that  of  banking;  in  the  conducting  of  which,  one  of  its 
chief  operations  (and  from  which  much  profit  is  derived)  is  to  re- 
ceive the  moneys  of  others  on  deposit,  and  their  notes  and  bills  for 
collection.  By  the  terms  of  the  law,  under  which  the  defendant  as- 
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sanies  to  act,  it  is  made  his  duty  to  seize  upon  the  moneys,  bills, 
notes,  and  other  property  found  in  the  banking  house  of  the  plaint- 
iffs, without  stint  or  limit,  until  he  has  gotten  enough,  in  his  own 
judgment,  to  satisfy  the  amount  of  the  taxes  assessed ;  and  dispose 
of  the  same  at  auction  to  the  highest  bidder.  In  the  practical  pro- 
gress of  such  an  operation,  it  is  scarcely  possible  he  should  avoid 
an  injury  to  some  one  whose  only  connection  with  the  bank  con- 
sists in  keeping  his  funds  with  them  upon  deposit,  and  using  their 
services  in  collecting  his  paper.  It  would  be  difficult  to  imagine  an 
act  having  a  greater  tendency  to  destroy  the  business  of  a  bank, 
than  the  seizure  of  its  ^effects  under  such  circumstances ;  its  credit 
and  character  must  inevitably  be  ruined  by  it ;  and  I  hazard  noth- 
ing in  *saying,  that  no  bank,  which  allowed  such  seizure  to  [267 
take  place  from  year  to  year,  could  possibly  stand  up  against  it. 
No  action,  or  series  of  actions,  could  restore  the  credit  thus  de- 
stroyed, or  reimburse  in  damages.  Smart  money  (which  in  cases 
of  ordinary  trespass  is  always  allowed  to  meet  the  contingency  of 
losses,  which  could  not  be  otherwise  compensated)  could  not  be  re- 
covered here.  For  the  mandate  of  the  law,  though  it  would  not 
wholly  justify  the  officer,  would  shield  him  from  the  charge  of  wan- 
ton wrong,  unless,  under  cover  of  its  protection,  he  committed  will- 
ful abuse.  Neither  is  it  any  answer  to  say,  that  all  this  evil  might 
be  avoided  by  a  voluntary  payment  on  the  part  of  the  plaintiffs, 
of  the  amount  illegally  assessed.  In  the  first  place,  it  is  all  assump- 
tion to  say,  they  have  the  money  wherewith  the  payment  is  to  be 
made,  without  injuring  other  parties.  But,  secondly,  it  is  no  part 
of  the  policy  of  the  law  to  require  an  individual  to  submit  to  an 
illegal  exaction,  rather  than  encounter  a  greater  evil,  and  upon  his 
refusal  to  do  so,  to  deny  him  its  aid.  The  same  answer  would  have 
been  equally  sufficient  in  the  case  of  Burnet  v.  The  City  of  Cincin- 
nati, 3  Ohio,  88.  The  complainant  there  could  have  avoided  the 
sale  of  his  property,  by  the  payment  of  an  insignificant  tax ;  but 
the  court  did  not  refuse  to  aid  him  on  that  account. 

We  have  been  referred  by  the  defendant's  counsel  to  three  cases 
decided  in  our  Supreme  Court,  in  which  the  remedy  by  injunction 
has  been  refused,  on  the  ground  that  the  act  of  the  officer  was  a 
simple  trespass,  and  so  remediable  by  a  recovery  in  damages,  by  an 
action  for  such  damages;  which  cases  are  supposed  to  be  conclusive 
against  the  present  application.  But  it  seems  to  us  they  are  all  very 
clearly  distinguishable  from  the  case  now  before  us. 
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268]  *The  first,  that  of  McCoy  v.  The  Corporation  of  Chillicothe, 
3  Ohio,  370,  was  the  case  of  an  application  to  restrain  the  collection 
by  distress  upon  chattels,  of  an  insignificant  tax,  that  is,  as  to  amount. 
The  court  said  there  were  no  special  circumstances  in  the  case  to  dis- 
tinguish it  from  one  of  a  common  trespass ;  except  that  the  act  sought 
to  be  enjoined,  was  about  to  be  committed  under  the  color  of  law; 
that  the  injury  was  not  irreparable,  but  could  be  remedied  by  action. 

The  second,  that  of  the  Mechanics'  and  Traders'  Bank  v.  Debolt, 
1  Ohio  St.  591,  was  an  application  for  an  injunction  by  one  of  the 
banks,  chartered  under  the  act  of  1845,  to  restrain  a  tax  under  the 
law  of  1851,  imposed  in  violation  of  the  60th  section  of  the  former 
act,  securing  to  the  bank  (as  in  the  present  case),  immunity  from 
such  taxation.  The  court  held,  that  the  tax  was  properly  assessed, 
and  therefore  there  was  no  cause  of  complaint 

But,  in  addition  to  this,  the  court,  resting  upon  the  case  of  McCoy 
v.  Chillicothe,  said  it  was  a  ease  of  ordinary  trespass,  which  could 
be  remedied  by  action  at  law,  and  was  therefore  not  the  subject  of 
injunction. 

It  will  be  observed  that  the  court,  in  both  these  cases,  cite  with 
approbation  the  decision  of  Osburn  v.  The  United  States  Bank,  and 
distinguish  between  the  cases  in  this,  that  in  those  cases,  it  was  a 
matter  of  isolated  trespass,  not  calculated  to  work  irreparable  mis- 
chief, whereas  in  that,  it  was  said,  the  trespass  was  to  be  committed 
under  circumstances  calculated  to  destroy  the  franchise  of  the  Bank ; 
but  it  is  also  to  be  observed,  that  when  those  two  cases  were  decided, 
there  was  then  no  law  in  Ohio,  as  now,  making  it  penal  in  the  party 
269]  to  resist  the  'collection  of  the  tax,  thereby  taking  away  from 
the  party  all  its  protection,  should  harm  come  to  another  from  his 
resistance. 

The  third  case  is  that  of  the  Exchange  Bank  of  Columbus  *. 
Hines,  2  Ohio  St.  App.  to  preface  XII.  We  have  as  yet  been  fur- 
nished with  no  report  of  this  case,  and,  therefore,  can  not  say  how 
far  it  has  gone,  or  what  it  has  decided  on  the  subject.  It  was  a  case, 
however,  like  the  last,  in  which  the  court  held  that  the  tax  was 
rightfully  assessed.  No  injunction,  therefore,  could  be  granted.  It 
is  understood,  however,  that  the  court  also  held,  that  an  injunction 
would  not  be  granted,  because  of  the  insolvency  of  the  treasurer,  in- 
asmuch as  the  13th  section  of  the  law  of  March,  1853,  provided 
indemnity  to  tho  treasurer,  and  furnished  him  with  the  means  of 
payment;  this,  however,  it  is  supposed,  like  the  others,  was  a  case 
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of  isolated  trespass,  involving  no  special  circumstances  to  distinguish 
it  from  ordinary  trespasses. 

But  the  case  now  before  the  court,  is  wholly  disembarrassed,  by 
the  decision  of  the  Supreme  Court  of  the  United  States,  of  any 
question  as  to  the  right  of  the  plaintiffs  to  be  exempt  from  the  tax 
now  assessed.  It  is  the  case,  not  of  an  isolated  or  single  trespass, 
but  a  continuation  of  such  trespasses,  under  circumstances  neces- 
sarily calculated  to  impair  the  franchise  of  the  plaintiffs.  Had  our 
Supreme  Court,  in  the  two  cases  last  cited,  been  clear  in  the  right 
or  title  of  the  complainants  to  the  exemption  claimed,  it  is  doubtful 
whether  they  might  not  have  hesitated  before  they  refused  the  in- 
junction. At  all  events,  it  is  believed  that  they  would  not  have 
refused  in  a  case  when  the  injury  was  repeated  and  continued,  as 
in  the  present  instance. 

*£ut  the  question  now  presented,  was  decided  by  the  Cir-  [270 
cuit  Court  of  the  United  States  for  the  district  of  Ohio,  at  the  last 
October  term,  in  the  case  of  Worsley  v.  Dodge,  and  the  Commer- 
cial Bank  of  Cleveland,  where  an  injunction  was  granted  under  a 
statement  of  facts  very  similar  to  that  made  in  the  present  case, 
though  not  presenting  perhaps  as  strong  grounds  for  interference 
by  injunction.  The  court,  in  granting  the  injunction,  refer  to  the 
principle  laid  down  upon  that  subject,  in  the  case  of  the  State  of 
Pennsylvania  v.  The  Wheeling  Bridge  Co.,  13  How.  567,  viz  :  "there 
must  be  such  an  injury  as  from  its  nature  is  not  susceptible  of  being' 
adequately  compensated  by  damages  at  law;  or  such  as  from  its 
continuance  or  permanent  mischief  must  occasion  a  constantly  re- 
curring grievance,  which  can  not  otherwise  be  prevented  than  by 
an  injunction ;"  and  then  add,  with  reference  to  the  case  before 
them,  "the  character  of  the  trespass  complained  of  and  threatened, 
is  not  only  an  annual  recurring  grievance,  but,  if  continued,  must 
be  fatal  to  the  bank.  The  tax  and  the  penalty  for  non-payment, 
together  with  the  costs  of  collection,  would  impair  the  credit  and 
destroy  the  usefulness  of  any  bank."  This,  in  the  opinion  of  the 
court,  was  an  injury  not  to  be  remedied  by  action  alone. 

Believing,  as  we  do,  that  this  decision  is  in  consonance  with  sound 
principle,  and  is  not  in  conflict  with  the  decisions  of  our  own  courts, 
we  are  disposed  to  adopt  it  as  our  guide  in  the  present  case,  and 
shall,  therefore,  grant  the  injunction  asked  for. 

Judges  Stoker  and  Gholson  concurred  in  the  above  opinion. 

King,  Anderson  &  Sage,  for  pPflfs.    Pugh  de  Pendleton,  for  def  ts. 
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271]  *In  Special  Term— December,  1864. 

Gholson,  Jn  presiding. 

Smead,  Collord  &  Hughes  v.  George  W.  Burnet  et  al. 

Under  section  449  of  the  code,  the  court  has  power  to  order,  upon  a  proper 
showing,  in  a  joint  action  against  the  acceptor  and  drawers  of  a  bill  of  ex- 
change, that  the  judgment  shall  be  entered  against  the  drawers  as  princi- 
pals, and  the  acceptor  as  security.  * 

[Seney,  569,  and  cases  cited.] 

Motion  to  set  aside  an  amended  entry  of  a  judgment. 

This  was  an  action  against  George  W.  Burnet,  as  the  acceptor, 
and  Edward  M.  Gregory  and  William  Burnet,  as  the  drawers  of 
two  bills  of  exchange.  Upon  a  showing  to  the  court,  and  by  agree- 
ment of  the  plaintiffs  and  George  W.  and  William  Burnet,  the 
judgment  was  entered  so  as  to  show  that  Gregory  and  Burnet  were 
the  principals  and  George  W.  Burnet  the  surety  for  the  debt  due. 
This  was  done  by  an  amendment,  after  the  entry  of  the  judgment 
had  been  made.  Gregory,  as  to  whom  the  judgment  had  been  en- 
tered by  default,  now  appeared,  and  moved  to  set  aside  this  amended 
entry.  It  was  claimed,  on  his  behalf,  that  the  court  was  not  au- 
thorized to  examine  into  the  relation  of  the  parties  at  the  time  of 
the  making  of  the  bills  of  exchange ;  that  their  position  was  fixed 
by  the  mode  in  which  they  had  signed  them ;  and  that  the  acceptor 
can  not  be  deemed  a  surety  for  the  drawers. 

Gholson,  J.  The  whole  question  depends  upon  the  proper  con- 
struction of  section  449  of  the  code.  The  origin  of  this  section  is 
to  be  found  in  the  act  regulating  judgments  and  executions,  passed 
February  24, 1820,  2  Chase,  1145,  and  the  same  provision,  slightly 
modified,  but,  perhaps,  without  any  substantial  change,  has  been 
continued  to  the  present  time.  N 

272]  *Contemporaneous  with  the  original  adoption  of  this  pro- 
vision, the  substance  of  which  is  that  the  property  of  the  principal 
debtor,  without  regard  to  the  form  of  the  contract,  shall  be  first  ap- 
propriated to  the  payment  of  the  debt,  was  passed  the  act  to  regu- 
late proceedings  where  banks  and  bankers  are  parties.  2  Chase, 
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1068,  1134.  By  that  act,  a  joint  action  in  behalf  of  banks  and 
bankers,  against  the  drawers  and  indorsers  of  bills,  notes,  or  obli- 
gations, was  authorized. 

In  an  early  decision  in  the  Ohio  Reports,  Douglass  v.  Waddle,  1 
Ohio  413,  it  is  said  by  the  conrt  that  the  section  of  the  act  regu- 
lating judgments  and  executions  which  allows  parol  proof,  that  one 
or  more  of  the  defendants  signed  a  note  as  sureties,  has  been  uni- 
formly understood  as  applying  to  the  indorsers  on  accommodation 
notes ;  that  they  "  have  so  applied  it,  and  this  could  be  done  upon 
no  consistent  principle  but  that  of  considering  such  indorsers  as 
sureties."  It  will  be  seen  that  this  was  not  the  question  decided  in 
Douglass  v.  Waddle ;  it  was  only  referred  to  as  the  settled  construc- 
tion placed  upon  the  two  statutes,  and  was  assigned,  in  the  course 
of  the  decision,  as  a  reason  for  the  real  point  decided  in  the  case. 
The  point  really  decided  was  that  all  the  sureties  on  accommoda- 
tion notes  were  to  be  treated  as  co-sureties,  without  reference  to  the 
order  in  which  their  names  stood. 

It  may  be  questioned  whether  what  Was  stated  to  be  the  settled 
construction  of  the  statutes — to  allow  the  certificate  of  suretyship 
to  be  made  in  joint  actions  against  the  makers  and  indorsers  of 
notes — necessarily  established  a  joint  suretyship.  The  equity  of 
the  statute  might,  perhaps,  have  been  just  as  well  answered  by 
considering  that  those  who  signed  the  paper  stood  in  respect  of 
their  liability  *to  each  other,  as  their  names  appeared  on  the  [273 
paper,  though  they  might  all  stand  in  the  relation  of  sureties  to 
the  party  for  whose  accommodation  they  became  bound. 

Accordingly,  in  the  subsequent  case  of  Williams  v.  Bosson,  11 
Ohio,  62,  the  Supreme  Court  restricted  the  application  of  the  prin- 
ciple decided  in  Douglass  v.  Waddle,  to  promissory  notes,  and  re- 
fused to  extend  it  fc>  bills  of  exchange.  But  the  reasoning  of  the 
court,  in  Williams  v.  Bosson,  in  no  respect  extends  to  what  was 
stated,  in  Douglass  v.  Waddle,  to  have  been  the  construction  of  the 
section  of  the  act  regulating  judgments  and  executions,  and  its  ap- 
plication to  joint  actions  brought  under  the  section  of  the  act  to 
regulate  proceedings  where  banks  and  bankers  are  parties.  If  that 
construction  be  correct,  as  the  latter  section  authorizes  joint  actions 
against  the  drawers  and  indorsers  of  bills  of  exchange,  so  the 
power  to  receive  parol  proof  and  direct  a  certificate  of  suretyship 
must  apply  to  bills  of  exchange  as  well  as  to  promissory  notes. 

Prior  to  the  provision  in  the  act  regulating  proceedings  where 
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banks  and  bankers  are  parties,  a  joint  action  conld  not  be  main- 
tained against  parties  severally  liable  on  a  bill  or  note.  By  that 
act,  passed  February  5,  1819,  2  Chase,  1134,  and  re-enacted  Febru- 
ary 18,  1820,  2  Chase,  1068,  banks  or  bankers  were  allowed  to 
bring  a  joint  action  against  the  drawers  and  indorsers  of  bills, 
notes,  or  obligations.  The  8th  section  of  the  act  regulating  judg- 
ments and  executions,  passed  24th  February,  1820,  and  which  first 
authorized  a  certificate,  showing  which  of  the  defendants  was  the 
principal  debtor  and  which  the  sureties,  applied  to  instruments  of 
writing,  "  in  which  two  or  more  persons  are  jointly  or  severally 
274]  held  and  bound."  *It  may  be  well  said,  in  support  of  the 
construction  referred  to  in  Douglass  v.  Waddle,  that  the  expression 
jointly  or  severally  must  have  been  used  with  reference  to  the  joint 
action  against  parties  severally  and  not  jointly  bound,  as  author- 
ized by  the  act  in  relation  to  banks  and  bankers. 

It  is  true,  the  expression  "jointly  or  severally,"  which  it  is  prob- 
able may  have  been  carefully  used  in  the  first  enactment,  was,  in 
the  subsequent  revisions  of  the  statute,  changed  into  "jointly  and 
severally."  This,  from  the  fact  of  the  latter  expression  being  one 
in  more  ordinary  use,  might  well  have  been  expected  in  any  re- 
drafting of  the  statute ;  but,  surely,  it  can  not  be  contended  that 
such  a  change  of  expression  would  alter  the  settled  and  established 
construction  of  the  statute — would  take  from  its  operation  an  im- 
portant class  of  cases,  clearly  within  its  spirit. 

In  forming  our  new  code  of  procedure,  many  portions  of  the 
statutes  regulating  the  practice  of  the  courts  have  been  engrafted. 
The  construction  which  those  statutes  had  before  received  may,  in 
many  cases,  be  modified  and  changed  by  the  consideration  that 
they  form  a  part  of  a  new  and  connected  system,  with  the  other 
provisions  and  the  spirit  of  which  they  must  be  brought  into  har- 
mony. The  former  rule  of  construction  will  not,  therefore,  neces- 
sarily apply.  But  I  do  not  think  there  is  any  hazard  in  saying 
that  few  instances,  if  any,  will  be  found,  in  which  such  statutes 
will  be  given  a  more  restricted  and  confined  operation  than  they 
had  before,  when  their  intent  is  to  enforce  a  just  and  equitable 
principle. 

The  statutes  and  decisions  to  which  I  have  referred  establish  the 

proper  rule  of  construction  applicable  to  section  449  of  the  code, 

and  there  appears  no  reason  to  doubt  that  the  inquiry  which  it  au- 

275]    thorizes,  as  to  the  situation  of  *the  parties  to  bills  of  ex- 
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change  and  promissory  notes,  in  respect  of  some  being  sureties  for 
the  others,  may  be  made  in  this  case.  The  inquiry  is  to  be  made 
(since,  by  the  code,  an  acceptor  can  be  joined  with  the  other  par- 
ties, and  his  situation  is  the  same  as  that  of  a  maker  of  a  note),  by 
"  parol  or  other  testimony."  And  this,  it  seems  to  me,  can  only 
apply,  and  must  be  deemed  to  apply,  to  those  cases  where  some 
have  signed  the  paper,  for  the  benefit  and  at  the  request  of  others, 
particularly  embracing  what  is  termed  "accommodation  paper." 
That  the  term  sureties  (whether  in  its  true,  strict,  and  proper  sense 
or  not,  can  make  no  difference)  has  been  and  may  well  be  applied 
to  persons  so  situated,  might  be  shown,  I  think,  by  respectable  au- 
thorities, both  in  England  and  this  country.  And,  in  this  view, 
the  maker  of  a  note  may  be  surety  to  the  indorser,  and  the  accep- 
tor to  the  drawer.  It  was  of  such  sureties  that,  in  a  very  recent 
case  in  England,  Manly  v.  Boycot,  2  El.  k  B.  75— E.  C.  L.  46-56— 
Lord  Campbell  spoke :  "  Cases  in  which  it  can  be  proved  that,  at 
the  time  when  a  note  was  made,  or  a  bill  accepted  and  handed  over 
to  the  payee,  the  maker  or  acceptor  being  only  a  surety,  the  payee, 
knowing  this  fact,  agreed  to  receive  it  from  the  maker  or  acceptor 
as  surety  only,  may  admit  of  a  different  consideration ;  and  con- 
sistently with  our  judgment,  it  may  be  held,  in  such  cases,  that  the 
maker  or  acceptor  is  discharged  by  time  being  given  to  the  princi- 
pal debtor." 

The  present  question  does  not,  tinder  the  language  of  section  449 
of  the  code,  appear  to  depend  on  the  knowledge  of  the  plaintiff,  at 
the  time  he  received  the  bills,  of  the  actual  relation  between  the 
parties.  How  far  such  an  inquiry  may  become  important,  in  any 
case,  I  need  not  decide.  For  surely  the  defendant,  who  makes  this 
motion,  *can  not  be  permitted  to  throw  on  his  surety  the  [276 
burden  of  first  meeting  the  debt,  by  setting  up  a  claim  on  the  part 
of  the  plaintiff,  which  has  been  by  him  expressly  waived. 

That  the  defendant,  George  W.  Burnet,  was,  in  the  sense  ex- 
plained above,  the  surety,  and  Gregory  &  Burnet  the  principal 
debtors,  there  is  not,  on  the  proof  exhibited,  the  slightest  doubt. 
They  received  the  benefit;  justice  requires  that  they  should  meet 
the  burden  ;  and  being  satisfied  that  such  is  the  law,  I  shall  over- 
rule the  motion. 

Scarborough,  for  the  motion. 

Matthews,  contra. 
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In  General  Term— January,  1866. 
Before  Stobxb,  Ghoubon,  and  Sfshcxb. 

William  F.  Smith  k  Co.  v  Truman  Woodruff  et  al. 

A  statement  that  a  party  "  knows  nothing"  of  an  allegation,  "except  what  he 
learns  from  the  counter-claim  itself"  is  neither  a  general  or  specific  denial, 
as  required  by  section  92  of  the  code ;  and  the  allegation  must  be  consid- 
ered as  not  controverted,  and  must,  for  the  purposes  of  the  action,  be  taken 
as  true,  under  section  127.  ^ 

It  seems  that  an  exhibit  can  not  be  properly  annexed  to  and  made  part  of  a 
pleading  under  the  code,  except  in  the  cases  pre  *ided  in  section  122;  but 
if  one  be  so  annexed,  especially  in  cases  in  which  it  was  usually  done,  un- 
der the  former  practice,  the  objection  can  not  be  made  for  the  first  time  on 
error,  and  if  made  before  judgment  should  be  made  specifically,  bo  that 
the  irregularity  might  be  corrected. 

If  the  allegation  in  the  pleading  of  one  party  be  so  indefinite  and  uncertain 
that,  in  the  opinion  of  the  other  party,  the  precise  nature  of  the  charge  or 
defense  does  not  so  appear  as  to  predicate  a  judgment  thereon,  such  party 
should  move,  under  section  118  of  the  code,  to  have  it  made  definite  and 
certain.  Such  motion  should  be  made  before  the  trial  of  the  action,  and 
if  not  so  made,  the  court,  or  a  jury  under  its  direction,  may  find  any  fact 
which  the  pleading,  however  general  on  any  fair  construction,  will  au- 
thorize. 

Where  a  husband,  in  possession  of  a  lot  with  an  equitable  title,  makes  a  con- 
tract with  a  mechanic  for  a  building  on  the  lot,  and  a  lien,  under  the  stat- 
ute, on  the  interest  of  the  husband  is  secured,  such  lien  can  not  be  preju- 
diced in  a  remedy  to  enforce  it  by  the  fact  that,  subsequently  to  its  com- 
mencement, the  legal  title  is,  under  the  direction  of  the  husband,  conveyed 
to  the  wife. 

'    [Seney,  225,  sec.  127 ;  218,  sec  122 ;  206,  sec.  118.] 

277]    *This  cause  came  up  on  error  to  the  special  term. 

Gholson,  J.,  delivered  the  opinion  of  the  court. 

This  action  has  been  brought  before  the  court  on  the  petition  in 
error  of  Truman  Woodruff  and  Mary  S.  Woodruff,  his  wife.  The 
errors  complained  of  are  alleged  to  have  been  committed  in  render- 
ing a  judgment  for  the  sale  of  a  lot  of  land,  on  the  counter-claim  of 
the  defendants,  Jones  &  Pouglass,  who  claimed  under  a  mechanic's 
lien. 
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The  first  error  relied  on  is  that  the  court  found,  without  other 
proof  than  the  statements  in  the  counter-claim  and  the  answer 
thereto,  that  Jones  &  Douglass  were  entitled  to  a  lien  on  the  lot. 
The  objection  on  the  trial,  as  appears  from  the  bill  of  exceptions, 
was  that  such  a  finding  could  not  be  made  without  the  introduction 
of  testimony ;  but  the  court  held  that  the  statements  in  the  coun- 
ter-claim were  sufficient,  were  not  controverted  by  the  answer,  and 
must  therefore,  according  to  section  127  of  the  code,  be  considered 
as  admitted. 

The  counterclaim  of  Jones  &  Douglass  distinctly  alleges  a  con- 
tract to  do  carpenter's  and  joiner's  work,  and  furnish  materials 
upon  the  premises  In  question  ;  that  the  amount  due  was  $2,074.12, 
or,  if  a  certain  payment  be  allowed,  $1,974.12.  Judgment  is  de- 
manded for  the  last  named  sum,  and  a  sale  of  the  premises  for  its 
satisfaction.  The  answer  of  Woodruff  and  wife  contains  a  specific 
denial  of  the  allegation  as  to  the  amount  claimed  to  be  due  by 
Jones  &  Douglass.  The  counter-claim  of  Jones  &  Douglass  states, 
in  general  terms,  that  they  had  caused  a  lien  to  be  taken,  in  pur- 
suance of  the  statute  in  such  cases,  and  refers  for  particulars  to  a 
copy  of  the  account,  contract,  etc.,  annexed  to  the  answer  and 
counter-claim  as  an  ^exhibit.  To  the  statement  so  made,  [27  < 
Woodruff  and  wife  say  "  that  they  know  nothing  of  the  taking  of 
the  lien  by  the  said  Jones  &  Douglass,  except  what  they  learn  from 
said  answer  and  counter-claim."  This  can  not  be  considered  as 
either  a  general  or  specific  denial  of  the  allegation  as  to  a  lien  in 
the  counter-claim ;  and  that  allegation,  therefore,  not  being  con- 
troverted, but  for  the  purposes  of  the  action  to  be  taken  as  true,  if 
in  itself  sufficient,  must  be  considered  a  proper  predicate  for  the 
relief  demanded. 

It  is  claimed  by  the  counsel  for  the  plaintiffs  in  error  that  the 
exhibit  can  not  be  looked  to,  in  aid  of  the  allegation  in  the  coun- 
ter-claim, as  to  the  taking  a  lien.  We  are  not  prepared  to  say  that 
it  is  proper  to  annex  any  document  or  paper,  as  an  exhibit,  to  the 
pleadings  under  the  code,  except  in  the  cases  provided  in  section 
122.  Such  a  practice  was  usual  in  cases  in  equity  under  the  former 
system ;  but  the  distinction  between  actions  at  law  and  suits  in 
equity  having  been  abolished,  and  the  code  having  provided  for 
annexing  copies  or  exhibits  only  in  certain  classes  of  cases,  it  may 
well  be  contended  that  it  is  not  proper  to  do  so  in  any  others.  But 
if  it  should  be  done,  especially  in  a  case  which,  under  the  former 
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practice,  would  have  been  one  in  equity,  and  however  subject  to 
correction  as  an  informality  or  irregularity,  at  any  time  before 
judgment,  the  objection  can  not  be  made  for  the  first  time  on  error; 
and,  if  made  before  judgment,  should  be  made  specifically. 

Under  this  view,  we  feel  bound  to  consider  the  allegation  made 
by  the  defendants,  Jones  &  Douglass,  as  it  is  found  in  what  is  prop- 
erly the  counter-claim,  taken  in  connection  with  the  exhibit  an* 
279]  nexed.  And  so  considered,  *the  allegation  is  clearly  suffi- 
cient, being  uncontroverted,  to  authorize  the  judgment  enforcing 
the  lien.  We  do  not  mean  to  be  understood  as  saying  that  even 
the  general  allegation  as  to  the  taking  a  lien,  found  in  the  counter- 
claim, would  not  have  been  sufficient,  independent  of  any  connec- 
tion with  the  exhibit.  On  the  contrary,  if  an  allegation  in  the 
pleading  of  one  party  be  so  indefinite  and  uncertain  that,  in  the 
opinion  of  the  other  party,  the  precise  nature  of  the  charge  or  de- 
fense does  not  so  appear  as  to  predicate  a  judgment  thereon,  such 
party  should  move,  under  section  118  of  the  code,  to  have  it  made 
definite  and  certain.  And  such  motion  should  properly  be  made 
before  the  trial  of  the  action. 

It  may  well  be  questioned  whether,  to  authorize  the  rejection  of 
testimony,  there  must  not  be,  either  no  allegation,  or  such  a  degree 
of  indefiniteness  or  uncertainty  as  must  be  deemed  equivalent  to 
none.  And  so  a  court  may  be  well  justified  in  making,  or  author- 
izing a  jury  to  make,  a  finding  of  any  fact,  which  the  pleading, 
however  general,  upon  any  fair  construction  will  authorize. 

The  other  error  relied  on  in  the  argument  is  on  a  point  which 
does  not  appear  to  have  been  brought  to  the  attention  of  the  court 
at  special  term.  It  is  claimed  that  the  judgment  for  sale  should 
not  have  extended  to  the  interest  of  the  defendant,  Mary  S.  Wood- 
ruff, or,  at  least,  that  the  interest  of  her  husband  should  have  been 
directed  to  be  first  sold  to  satisfy  the  claim  of  the  mechanics.  But, 
under  the  circumstances  of  this  case,  we  do  not  think  such  a  course 
is  demanded  by  any  just  right  or  claim  on  the  part  of  the  wife,  and 
there  is  reason  to  believe  that  it  would  operate  to  the  prejudice  and 
delay  of  the  defendants,  Jones  &  Douglass. 

280]  *The  defendant,  Truman  Woodruff,  became  the  purchaser 
of  a  lot  from  Cogswell ;  on  the  purchase  he  paid  a  portion  of  the 
consideration,  and  was  to  give  his  notes  and  a  mortgage  for  the 
balance,  and  receive  a  deed  for  the  property ;  and  he  was  let  into 
the  possession.  With  this  equitable  title  and  the  possession  of  the 
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premises,  he  made  a  contract  for  the  erection  of  a  house  on  the  lot 
with  the  defendants,  Jones  &  Douglass,  about  the  1st  of  May,  1853 ; 
they  immediately  commenced  the  work,  and  to  that  time  their  lien, 
when  taken  under  the  statute,  related.  Subsequently,  Woodruff 
directed  the  deed  for  the  lot  to  be  made  to  his  wife,  and  husband 
and  wife  united  in  the  execution  of  the  mortgage  to  Goggswell. 
The  legal  title  thus  obtained  by  the  wife  can  not  overreach,  on  any 
principle  of  equity  or  justice,  the  lien  acquired  by  Jones  &  Douglass 
on  the  title  and  interest  held  by  the  husband  at  the  time  of  the  con- 
tract. The  proper  course  to  enforce  the  lien  so  acquired  would 
seem  to  be  a  sale  of  the  whole  premises ;  the  satisfaction  of  the 
mortgage  of  Goggswell ;  the  payment  of  the  claim  of  Jones  &  Dou- 
glass ;  leaving  the  balance  to  be  disposed  of  as  the  respective  rights 
of  Woodruff  and  his  wife  may  require.  Such  is  evidently  the  in- 
tent with  which  the  judgment  at  the  special  term  has  been  entered. 
We  see  no  error  in  it,  and  accordingly  direct  that  it  be  affirmed 
with  costs. 

Woodruff  de  Hopkins,  for  plaintiffs. 

MaUon,  for  defendants. 


•In  General  Term—January,  1866.  [281 

Before  Judges  Stobbr,  Gholson,  and  Spencer. 

Oliver  C.  Hats  v.  The  New  Baltimore  &  New  Haven  Turnpike 
and  Bridge  Co.,  Henrt  Lingo,  Executor  or  Josiah  Lingo, 
deceased,  and  others. 

A  creditor  has  no  right  to  pursue  his  debtor's  debtor  or  trustee,  in  the  first 
instance,  jointly  with  his  own  debtor;  he  must  first  obtain  judgment  against 
the  latter,  and  in  default  of  property,  real  or  personal,  to  satisfy  the  same, 
may  proceed  to  enforce  it  against  the  former. 

A  summary  process  is  provided  in  such  cases  by  sections  464  et  seq.  of  the  code. 

It  has  never  been  held  that  a  debtor  was  the  trustee  of  his  creditor's  creditor, 
or  that  he  could  bo  called  on,  to  pay  his  creditor's  debts,  before  judgment 
has  been  rendered  against  such  creditor;  nor  does  the  code  intend  to  intro- 
duce a  new  rule  upon  the  subject. 

[Seney,  579,  sec.  468;  692,  sec.  464;  698,  sec  467.] 

Error  to  Special  Term. 
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Spencer,  J.,  delivered  the  opinion  of  the  Court. 

This  is  a  petition  in  error  to  reverse  a  judgment  at  special  term, 
rendered  by  Gholson,  J.  The  plaintiff  in  error  brought  an  action 
tp  recover  a  certain  sum  alleged  to  be  due  him  by  the  New  Balti- 
more and  New  Haven  Turnpike  and  Bridge  Company — at  the 
same  time  claiming  that  said  turnpike  and  bridge  company  were 
insolvent,  and  that  the  other  defendants  were  indebted  to  said  com- 
pany upon  certain  obligations  given  by  them  to  the  company  for 
stock,  etc. — and  asking  that  such  other  defendants  may  be  required 
to  pay  the  plaintiffe  the  amounts  respectively  due'  by  them  to  the 
principal  defendant,  so  far  as  may  be  necessary  to  discharge  the 
amount  which  may  be  found  due  by  the  principal  defendants  to 
the  plaintiff.  Part  of  the  defendants  answered,  and  part  were  in 
default.  The  case  being  submitted  to  the  court,  a  judgment  was 
rendered  in  favor  of  the  plaintiff  against  the  turnpike  and  bridge 
company  (the  debtor  in  chief),  for  the  sum  of  $321 ;  but  as  to  all 
the  other  defendants,  the  court  found  that  the  plaintiffs  had  no 
282]  cause  of  action  against  *them,  for  the  reason  that  the  plaintiff 
had  not,  before  the  filing  of  his  petition,  obtained  a  judgment  against 
the  said  turnpike  and  bridge  company;  that  there  was  an  improper 
joinder  of  parties  and  causes  of  action,  and  so  the  petition  was  dis- 
missed as  to  said  other  defendants.  An  exception  was  taken  by 
the  plaintiff  to  this  ruling  of  the  court,  and  thereupon  he  has  filed 
the  present  petition  to  reverse  the  judgment. 

Various  errors  have  been  assigned  in  the  petition  ;  but  they  are 
disposed  of  by  considering  the  single  question  whether  the  court 
properly  dismissed  the  action  as  to  all  the  defendants,  other  than 
the  New  Baltimore  and  New  Haven  Bridge  Company. 

It  is  very  clear,  that,  before  the  adoption  of  the  code,  the  plaintiff 
had  no  cause  of  action  whatever,  either  at  law  or  in  equity,  against 
Lingo  and  the  other  defendants,  until  he  had  first  obtained  a  judg- 
ment against  his  debtor  in  chief— viz.,  the  turnpike  and  bridge  com- 
pany. 

At  common  law  a  judgment  creditor,  even,  could  not  pursue  his 
debtor's  debtor  to  enforce  payment  of  his  own  claim.  In  equity  he 
might  thus  proceed,  after  an  execution  against  his  immediate  debtor 
had  been  returned  unsatisfied.  But  even  here  there  was  no  remedy 
until  after  an  execution  was  actually  returned  unsatisfied.  By  stat- 
ute in  Ohio,  however,  a  creditor's  bill  might  be  filed  after  judgment, 
without  or  before  execution,  upon  an  allegation  that  there  was  no 
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property,  real  or  personal,  of  the  debtor  to  levy  upon;  but  not 
upon  an  allegation  of  the  insolvency  of  his  debtor.  These  proceed- 
ings  in  equity  were  in  the  nature  of  an  equitable  attachment  or 
execution,  and  not,  as  seems  to  be  supposed  by  plaintiffs  counsel, 
the  pursuit  of  a  trust  fund.  Had  the  idea  of  a  trust  lay  in  the 
foundation  *of  the  jurisdiction  in  such  cases,  it  would  not  [283 
have  been  necessary  that  the  complainant,  in  any  case,  should 
have  proceeded  to  judgment  against  his  debtor  before  seeking  to 
subject  the  trust  fund.  Besides,  upon  the  hypothesis  of  compelling 
a  trustee  to  account,  it  would  have  been  clearly  incompetent  to  pur- 
sue in  one  bill  several  different  trustees  of  distinct  and  independent 
trusts. 

The  code  seems  to  have  furnished  the  same  remedy,  and  to  the 
same  extent  in  favor  of  &  judgment  creditor,  which  had  previously 
existed  in  chancery  under  the  statute.  By  section  458,  it  provides 
that,  u  Where  &  judgment  debtor  has  not  personal  or  real  property 
subject  to  levy  on  execution,  sufficient  to  satisfy  the  judgment,  any 
equitable  interest  which  he  may  have  in  real  estate,  etc.,  or  in  any 
money  contracts,  claims,  or  choses  in  action  due,  or  to  become  due 
to  him,  etc.,  should  be  subject  to  the  payment  of  such  judgment.11 
Now,  if  it  had  been  supposed  or  intended  that  any  creditor  had  a 
just  cause  of  action  against  his  debtor's  debtors  or  trustees,  and 
might  pursue  him,  in  theirs*  instance,  jointly  with  his  own  debtor, 
it  would  seem  absurd  (as  well  as  useless)  to  provide  that  after  he 
had  obtained  a  judgment  against  his  debtor,  and  in  default  of  prop- 
erty, Teal  and  personal,  to  satisfy  the  same,  he  might  proceed  to 
enforce  its  collection,  by  requiring  payment  from  the  same  debtor 
or  trustee.  The  very  fact,  therefore,  that  this  provision  has  been 
inserted  in  the  code  wholly  negatives  the  idea  that  a  creditor  has 
any  claim  before  judgment  against  his  debtor's  debtor  or  property. 

It  is  supposed,  however,  by  the  plaintiffs  counsel,  that  inasmuch 
as  the  petition  contains  an  averment  of  the  insolvency  of  the  chief 
defendant,  it  shows  that  judgment  *against  him  alone  would  [284 
be  fruitless ;  and  that  to  avoid  circuity  and  multiplicity  of  actions, 
he  should  be  allowed  in  the  first  instance  to  bring  into  court  the. 
debtors  of  his  debtor,  and  thus  litigate  his  claims  against  all  in  one 
suit ;  and  procure  satisfaction  by  means  of  one  and  the  same  judg- 
ment.    To  this  there  are  several  obvious  answers  and  objections : 

1.  It  is  doubtful,  whether  the  adoption  of  such  a  course  would 
not  rather  tend  to  produce  confusion  and  multiplicity  of  useless 
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litigation,  than  to  restrict  and  circumscribe  it.  For,  after  all,  shoulp 
the  plaintiff  fail  to  establish  his  claim  against  his  principal  debtor, 
his  claims  collaterally  against  the  other  parties  must  necessarily 
fail,  and  thus  a  large  amount  of  useless  litigation  have  been  occa- 
sioned. 

2.  His  judgment  against  the  principal  debtor,  though  he  be  in- 
solvent, would  not  be  fruitless  without  a  new  and  further  suit  against 
the  other  defendants.  For  the  code  provides,  in  the  464th  and  fol- 
lowing sections,  a  summary  process,  by  which  payment  may  be 
enforced  from  these  other  defendants  of  the  amounts  severally  due 
by  them  to  the  principal  defendant,  without  further  suit. 

3.  Such  a  practice  would  contravene  the  whole  scope  and  policy 
of  the  law,  which  allows  a  debtor  to  dispose  of  his  property  at  any- 
time before  judgment,  provided  the  same  be  done  honestly  and  in 
good  faith ;  and  virtually  operate,  as  an  attachment  of  a  debtor's 
effects,  upon  a  mere  allegation  of  his  insolvency  (not  traversable, 
because  not  of  the  essence  of  the  action),  and  that,  too,  without 
giving  bond  to  secure  him  against  harm,  should  the  suit  against  him 
fail ;  and  as  the  creditor  would  be  bound  to  do,  had  he  taken  out 
an  attachment  in  form,  on  any  other  ground  than  that  of  non- 
residence. 

285]  *It  is  not  deemed  profitable  to  pursue  the  subject  further. 
The  code  did  not  intend  to  change  the  relations  of  debtors  and 
creditors ;  nor  to  create  trusts,  either  express  or  implied,  in  cases 
where  they  did  not  exist  under  previous  laws.  It  has  never  been 
held  or  supposed  that  a  debtor  was  trustee  for  his  creditor's  creditor  ; 
or  that  he  could  be  called  upon  for  the  payment  of  his  creditor's 
debts  until  after  judgment  rendered  against  his  creditor.  Nor  do 
we  think  the  code  intended  to  introduce  a  new  rule  on  the  subject. 

We  are  satisfied  with  the  judgment  of  the  court,  and  it  will, 
therefore,  be  affirmed. 

Woodruff  A  Hopkins,  for  plaintiff. 

Saffin,  for  defendant 
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In  Special  Term — December,  1854. 
Gholson,  Jn  presiding. 

John  E.  Green  v.  George  W.  Burnet. 

The  code  expressly  leaves  it  optional  with  the  plaintiff  to  join  in  the  same  action 
parties  who  are  severally  liable  on  a  bill  of  exchange  or  note.  An  obligation 
to  sue  all  the  parties  is  nowhere  imposed. 

When  the  acceptor  of  a  bill,  though  a  surety,  is  sued  alone,  he  can  not,  upon  mo- 
tion, after  judgment,  obtain  a  stay  of  execution  and  require  the  plaintiff  to 
make  the  principals  parties,  so  that  they  may  first  be  proceeded  against  by 
execution. 

SembU,  that,  under  section  500  of  the  code,  in  such  an  action  the  defendant 
might  set  up,  in  the  nature  of  a  counter-claim,  the  equitable  right  to  have 
the  liability  discharged  by  the  principals,  making  them  parties  thereto,  if 
no  unreasonable  delay  of  the  plaintiff's  rights  was  thereby  caused. 

It  may  be  the  right  of  the  defendant  by  action  to  bring  the  parties  before  the 
court,  but  he  can  impose  no  such  duty  on  the  plaintiff 

[Seney,  67,  sec.  88;  lb.  610,  sec.  600.] 

This  action  was  brought  against  the  defendant  as  the  acceptor  of 
a  bill  of  exchange,  of  which  Gregory  &  Burnet  were  the  drawers. 
The  bill  was  payable  to  the  order  of  the  plaintiff.  Gregory  & 
Burnet  were  not  fined.  No  defense  was  made  by  the  defendant, 
and,  on  a  former  day  of  the  term,  a  judgment  was  entered  against 
him  for  the  amount  due. 

*A  motion  was  made  by  the  defendant  that  a  stay  of  exe-  [286 
cution  be  ordered,  and  that  the  plaintiff  be  required  to  make  Gregory 
&  Burnet  parties  to  the  action,  so  that  they  (being,  as  the  defend- 
ant alleged,  the  principals,  the  bill  having  been  accepted  by  him  for 
ther  accommodation)  might  be  first  proceeded  against  by  execution. 

Gholson,  J.  The  code  (section  500)  provides  that "  a  Burety  may 
maintain  an  action  against  his  principal,  to  compel  him  to  discharge 
the  debt  or  liability  for  which  the  surety  is  bound,  after  the  same 
has  become  due."  To  this  action  the  principal  debtor  would,  I 
think,  be  a  proper  party.  Had  the  defendant  in  this  case  set  up, 
in  the  nature  of  a  counter-claim,  the  equitable  right  to  have  the 
liability  discharged  by  the  principal  debtors,  making  them  parties 
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thereto,  I  am  not  prepared  to  say  it  might  not  have  been  sustained. 
The  position  in  which  the  names  stand  on  the  paper  would,  on 
principles  of  equity,  constitute  no  obligation  ;  and  if  no  unreason- 
able delay  were  interposed  to  the  just  right  of  the  plaintiff,  it  is 
difficult  to  see  how  he  could  object  to  receiving  his  money  from  the 
party,  or  the  property  of  the  party  justly  liable  for  its  payment. 

There  is  certainly  much  more  in  the  provisions  of  the  code,  and 
it  appears  more  reasonable  to  allow  such  a  remedy  as  the  one  I 
have  suggested  than  the  summary  proceeding,  and  that  after  judg- 
ment, which  is  now  sought  to  be  adopted.  The  code  expressly 
leaves  it  to  the  option  of  the  plaintiff  to  join  in  the  same  action 
the  parties  severally  liable  on  a  bill  or  note  (sec.  38)  ;  the  only 
penalty  for  unnecessarily  bringing  more  than  one  action  is  the  pay* 
ment  of  costs  (sec.  555).  An  obligation  to  sue  all  the  parties  is 
287]  nowhere  imposed.  It  may  be  a  right  of  the  defendant  *by 
action  to  bring  the  parties  before  the  court,  but  he  can  impose  no 
such  duty  on  the  plaintiff. 

The  defendant,  if  a  surety,  may  now  have  a  right  of  action  to 
compel  his  principals  to  discharge  the  debt ;  that  he  may  not  be 
able  to  make  it  available  in  sufficient  time  is  a  misfortune,  but  it  is 
one  to  be  relieved  against,  which,  as  to  a  plaintiff  in  the  position  in 
which  the  present  plaintiff  stands,  would  require  a  showing  of  cir- 
cumstances which  do  not  appear  in  this  case.  Whether  such  relief 
could  in  any  case  be  had,  I  need  not  decide.  I  can  not  grant  it  in 
the  way  now  proposed,  and  the  motion  must  be  overruled. 

Worthington  &  Matthews,  for  motion. 

Cory ,  contra. 


In  Special  Term— Gholbon,  J.,  presiding. 

Samuel  B.  Keys  v.  Marts  McDonald  xt  al. 

It  is  irregular  to  proceed  against  an  infant,  until  the  process  has  been  served 

strictly  in  accordance  with  section  69  of  code. 
The  summons  should  properly  show,  as  a  guide  to  the  sheriff  the  age  of  each 

infant,  as  stated  in  the  petition. 
Return  of  sheriff  that  be  has  served  process  on  the  infant  alone,  is  insufficient, 

unless  accompanied  with  a  statement  that  there  could  be  found  no  guardian 
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or  father,  no  mother,  or  person  haying  the  care  of  the  infant  or  with  whom 
he  lived — or  that  the  minor  is  oyer  fourteen  years  of  age. 
Until  process  is  properly  served,  it  is  not  competent  for  the  court  to  appoint  a 
guardian  ad  litem. 

» 

[Seney  93,  sec.  69 ;  lb.  52,  sec  82.] 

Petition  for  the  sale  of  real  estate,  under  a  mortgage  to  the 
plaintiff. 

The  case  is  fully  stated  in  the  opinion  of  the  court. 
Collins  <&  Herron,  attorneys  for  plaintiff. 
J.  W.  Piatt,  for  defendants. 

Gholson,"  J.  The  papers  in  this  case  have  been  submitted  to 
me  for  a  judgment,  directing  the  sale  of  property.  It  stands  on 
default  as  to  all  the  defendants  except  an  infant,  for  whom  a  guar- 
dian ad  litem  was  appointed  a  few  days  ago,  and  who  then  filed  an 
answer. 

•Upon  booking  into  the  papers,  I  find  that  there  is  no  [288 
proper  service  of  process  on  the  infant  defendant.  The  code, 
section  69,  provides  that  "  when  the  defendant  is  a  minor,  under 
the  age  of  fourteen  years,  the  service  must  be  upon  him,  and  upon 
his  guardian  or  father;  or,  if  neither  of  these  can  be  found,  then 
upon  his  mother,  or  the  person  having  the  care  or  control  of  the 
infant,  or  with  whom  he  lives.  If  neither  of  these  can  be  found,  or 
if  the  minor  be  more  than  fourteen  years  of  age,  service  on  him 
alone  shall  be  sufficient." 

The  summons  issued  in  this  case,  very  properly  showed  on  its 
face  that  James  McDonald,  one  of  the  defendants,  was  a  minor. 
The  petition  properly  states  the  age  of  the  minor,  and  shows  that 
he  was  under  fourteen  years  of  age ;  and  it  would  have  been  better 
to  have  embodied  a  statement  to  that  effect  in  the  summons.  The 
minor  being  under  fourteen  years  of  age,  the  section  of  the  code 
that  I  have  cited  is  imperative  that  a  service  on  him  alone,  which 
is  all  the  return  of  the  sheriff  shows,  can  not  be  deemed  sufficient. 
Such  a  return  could  only  be  made  sufficient  by  an  accompanying 
statement  that  there  could  be  found  no  guardian  or  father,  no 
mother  or  person  having  the  care  of  the  infant,  or  with  whom  he 
lived.  I  hope  there  will  be  no  case  in  which  such  a  return  can  be 
truly  made. 

According  to  section  32  of  the  code,  the  appointment  of  a  guar- 
dian for  the  suit  can  not  be  made  until  after  service  of  the  summons 

207 


289 


SUPBEIOK  COUBT  OF  CINCINNATI.       [Vol.  L 


0.  G.  L.  &  C  Co.  v.  Bowman.    L.  C.  &  L.  v.  Bowman. 

in  the  action,  as  directed  in  the  code.  There  having  been,  in  my 
opinion,  no  such  service,  I  am  compelled,  not  only  to  refase  to 
enter  a  judgment  which  may  affect  the  rights  of  the  infant  defend- 
ant, but  the  order  appointing  a  guardian  for  him,  entered  on  a  for- 
mer day  of  term,  must  be  set  aside  as  having  been  improvidently 
made. 


289] 


•In  Special  Term — January,  1855. 


Gholson,  Stobeb,  and  Spencer,  present. 

The  Cincinnati  Gas  Light  and  Coke  Co.  v.  Henry  Bowman, 

Treasurer  of  Hamilton  County. 


Latimer,  Colburn,  and  Lupton  v.  Henry  Bowman,  T.  H.  C. 

Though  section  2  of  the  code  prescribes  that  its  provisions  shall  be  liberally 
construed,  yet,  where  the  meaning  of  any  provision  of  the  code  is  clear, 
that  meaning  must  be  pursued ;  and  except  so  far  as  the  code  itself,  upon 
a  fair  and  liberal  construction,  creates  a  right  or  establishes  a  remedy, 
courts  have  no  authority  to  do  so,  upon  any  notion  that  it  may  be  required 
by  the  justice  of  the  case.     • 

Section  288  of  the  code  leaves  the  remedy  of  injunction,  as  the  final  remedy  in 
an  action,  where  it  stood  before  the  adoption  of  the  bode. 

In  the  first  class  of  cases  provided  for  by  section  288  of  the  code,  the  plaintiff 
is  not  entitled  to  a  temporary  injunction  unless  he  would  have  the  right 
to  an  injunction  as  the  final  judgment  in  the  action ;  and  the  act  to  restrain 
which  that  injunction  is  asked,  must  be  one,  the  commission  of  which, 
during  the  litigation,  would  produce  a  "great  or  irreparable  injury1'  to  the 
plaintiff.  As  a  general  rule,  the  right,  in  respect  of  which  the  remedy  by 
injunction  is  sought,  should  be  clear. 

Section  21  of  the  tax  law  may  be  so  construed  as  to  place  the  property  of  cor- 
porations embraced  within  its  provisions  under  the  jurisdiction  of  the 
board  of  equalization. 

Section  10  of  the  tax  law  has  been  authoritatively  declared  unconstitutional 
and  void  by  the  Supreme  Gourt  of  Ohio. 

The  grounds,  principles,  or  reasons  of  decisions  made  by  higher  courts,  are 
binding  as  authority  on  inferior  courts. 

The  usual  and  true  rule  is  to  consider  all  the  points  decided  in  a  case  as  settled, 
which  were  properly  involved  in  it,  and  were  considered  material  to  a 
decision  by  the  court. 
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Sections  G  and  7  of  the  tax  law  furnish  a  clear  and  certain  mode  of  listing 
moneys  and  credits.  The  unconstitutionality  of  section  10,  which  allows 
a  deduction  of  debts  due,  in  making  out  this  list,  leaves  the  moneys  and 
credits  to  be  listed  under  sections  6  and  7.  Seney,  827,  sec.  238;  19  Ohio 
St.  221 ;  2  C.  S.  C.  R.  500,  608. 

Petition. 

The  plaintiff  states  that  it  was  duly  incorporated  by  an  act  of 
the  General  Assembly  of  the  State  of  Ohio,  passed  April  3,  1837, 
entitled  "  An  act  to  incorporate  the  Cincinnati  Gas  Light  and  Coke 
Company,"  to  which  act,  published  at  large  in  35  Local  Laws,  420, 
421,  plaintiff  now  refers  the  court. 

*2.  That  the  plaintiff  duly  accepted  of  said  act,  and  about  [290 
the  16th  June,  1841,  became  duly  organized  under  the  provisions 
thereof,  by  the  election  of  a  president  and  directors,  and  has  con- 
tinued to  keep  up  said  organization  from  thence  hitherto,  and  is 
now  in  the  full  enjoyment  and  user  of  the  said  corporate  privileges 
in  all  respects  according  to  its  original  organization,  except  only 
that  in  virtue  of  a  recent  act  of  the  General  Assembly,  the  plaintiff 
has  increased  its  capital  stock  to  the  sum  of  8600,000,  of  which 
there  has  been  paid  up  $424,000,  which  stock  is  divided  into  shares 
of  $100  each,  and  is  owned  by  the  plaintiff,  residing  in  the  State 
of  Ohio  and  elsewhere. 

3.  That  the  plaintiff  under  its  said  charter  has  been  and  is  now 
engaged  very  largely  in  the  manufacture  and  sale  of  inflammable 
gas  for  the  purpose  of  lighting  the  city  and  streets  of  Cincinnati, 
and  buildings,  manufactories,  public  places,. and  private  houses  in 
said  city,  and  hath  entered  into  a  contract  with  the  corporate  au- 
thorities «of  said  city,  by  which  the  plaintiff  furnishes  a  supply  of 
gas  for  lighting  the  streets,  and  public  buildings,  and  markets,  and 
also  supplies  gas  for  lighting  the  houses  and  buildings  belonging 
to  individuals  and  corporations  of  said  city — there  being  no  other 
supply  of  gas  for  the  said  public  uses,  nor  for  private  uses,  except 
only  what  is  furnished  by  the  said  plaintiff,  or  is  manufactured  by 
one  or  two  persons  for  their  individual  use. 

4.  That  the  plaintiff  owns  certain  lots  in  said  city  of  Cincinnati, 
in  Yeatman  and  Anderson's  addition,  numbered  from  100  to  110 
inclusive,  and  from  21  to  27  inclusive;  which  lots  lie  in  one  body, 
with  a  frontage  of  about  451J  feet  on  the  north  side  of  Front 
street,  extending  back  to  an  alley  called  Maiden  Lane,  an  average 
♦distance  of   about  145  feet  from    the   front;   all  which     [291 
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gronnd  is  occupied  by  the  buildings,  machinery,. fixtures,  and  fuel, 
exclusively  used  by  the  plaintiff  in  the  manufacture  of  gas,  and  is 
necessary  and  no  more  than  sufficient  for  that  purpose. 

5.  That  in  order  to  the  supply  of  gas  for  the  public  and  private 
uses  aforesaid,  the  plaintiff  hath  laid  down  iron  pipes  called  mains, 
which  connect  with  the  retorts  in  which  the  gas  is  generated,  and 
is  distributed  by  underground  and  covered  channels  through  the 
streets  and  thoroughfares  of  the  city ;  with  which  are  connected  the 
smaller  pipes,  called  service  pipes,  leading  to  the  gas  meters,  and 
thence  to  the  various  burners  where  the  gas  is  lighted  and  con- 
sumed. All  which  main  pipes,  and  nearly  all  said  meters,  and  said 
servict  pipes  in  part,  between  the  mains  and  the  meters,  were  laid 
down  and  constructed  at  the  proper  expense  of  the  plaintiff,  and 
belong  exclusively  to  the  plaintiff;  th.e  right  to  lay  them  down  and 
to  continue  them  as  means  for  the  distribution  of  the  gas,  being  se- 
cured to  the  plaintiff  by  proper  grants  from  the  corporate  authori- 
ties and  individual  proprietors,  through  whose  premises  they  are 
laid. 

6.  That  the  property  belonging  to  the  plaintiff,  whether  real  or 
personal,  consists  of  the  lots  before  mentioned ;  of  the  structures, 
machinery,  and  apparatus,  erected  and  used  thereon  in  their  said 
lousiness;  the  tools,  coal,  coke,  and  lime  also  thereon,  and  used  in 
their  said  business;  the  mains,  service  pipes,  and  meters  aforesaid  ; 
ithe  furniture  in  the  office  of  the  plaintiff,  and  its  moneys  and  credits. 

7.  That  the  defendant,  as  treasurer  of  said  county  of  Hamilton, 
■292]  hath  now  in  his  hands  the  duplicate,  or  grand  *list  of  taxes 
for  said  county  for  the  current  year;  on  which  the  following  taxes 
ifor  the  year  1854  are  assessed  against  the  plaintiff  for  property  of 
the  plaintiff  in  said  city  of  Cincinnati.     That  is  to  say: 


Lot. 
100  to  110  inclusive. 

21  

58 

.24  

25  

26  

22  

27,  26afeet!!""  ...... 


Division.  Value. 

Yeatman  and  Anderson.    $718,440 


do. 
do. 
do. 
do. 
do. 
do. 
do. 


1,360 
1,360 
1,360 
30,470 
1,360 
1,360 
1,630 


Chattels  Cr.  &  M.  37,338 


$794,678 


Tax. 

$12,033  87 

22 

78 

22  78 

22 

78 

610  37 

22 

78 

22 

78 

27 

30 

625  41 

$13,310  85 


8.  That  the  said  valuation  and  assessment  was  made  up,  as  plain 
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tiff  has  understood,  and. believes,  and  states,  in  the  following  man- 
ner :  The  district  assessor  for  the  district  in  which  the  said  property 
of  the  plaintiff  is  situated,  did,  in  the  year  1853,  assess  and  value 
for  taxation  the  said  property  as  follows :  The  said  lots  at  the  ag- 
gregate sum  of  $29,500,  and  the  improvements  at  the  aggregate  sum 
of  $500,000,  making  a  total  of  $529,500,  and  returned  the  same  to 
the  county  auditor  of  said  Hamilton  county,  prior  to  the  first  Mon- 
day of  September,  1853.  And  afterward,  the  board  of  equalization 
for  said  city  of  Cincinnati  added  to  the  value  of  the  lots,  so  returned 
by  the  assessor,  the  sum  of  9250,000,  so  that  the  total  of  said  valua- 
tion, and  the  addition  so  made  by  the  board,  after  allowing  the  per- 
centage of  deduction  of  the  state  and  city  boards  of  equalization, 
resulted  in  a  total  of  $757,340,  as  the  valuation  of  said  lots  and  im- 
provements, to  which  has  been  added  the  sum  of  $24,892,  by  the 
township  assessor,  for  personal  property  of  the  ^plaintiff,  in-  [298 
creased  by  the  50  per  cent,  penalty  for  a  refusal  to  swear  to  the  sum 
of  $37,338;  making  a  grand  total  on  said  tax  duplicate  of  $794,678, 
on  which  the  tax  assessed  amounts  to  the  sum  of  $13,310.85. 

9.  That  said  taxes,  so  assessed  and  so  entered  upon  the  said 
duplicate,  are  illegal,  and  wholly  without  warrant  or  authority, 
and  are,  besides,  excessive  in  amount  and  nearly  double,  in  the  ag- 
gregate, to  the  total  tax  which*  should  properly  be  levied  against 
the  plaintiff. 

10.  That  when  the  same  township  assessor,  in  May  last,  called 
at  the  office  of  the  plaintiff  and  demanded  a  list  of  the  personal 
property,  moneys,  and  credits  of  the  plaintiff,  he  required  the  same 
to  be  made  without  deduction  of  debts  owing  by  the  plaintiff,  and 
upon*  a  difference  of  opinion  between  the  president  of  plaintiff  and 
the  assessor,  as  to  which  of  the  property  was  personal  and  which 
real,  the  said  assessor  proceeded  to  and  did  list  against  the  plaintiff, 
for  moneys  and  credits,  the  sum  of  $5,000,  when  in  fact  the  plaintiff 
was  then  indebted  in  the  sum  of  $132,306.10,  which  debt  greatly 
exceeded  all  the  moneys  and  credits  of  the  plaintiff,  and  on  other 
personal  property  the  sum  of  $19,892. 

11.  That  the  mode  in  which  the  plaintiff  should  be  taxed  upon 
all  the  property,  real  and  personal,  of  the  plaintiff,  is  prescribed  in 
the  second  section  of  the  act  of  the  General  Assembly  of  Ohio, 
passed  March  14th,  1853,  entitled  "an  act  to  amend  the  7th,  21st, 
and  26th  sections  of  an  act  entitled, '  an  act  for  the  assessment  and 
taxation  of  all  property  in  this  state,  and  for  levying  taxes  thereon 
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according  to  its  true  valuo  in  money/  "passed  April  13th,  1852,  to 
which  amendatory  law  the  plaintiff  now  refers;  in  virtue  of  which 
294]  provisions  the  plaintiff  can  *only  be  taxed  on  a  valuation 
returned  as  to  all  its  property,  real  and  personal,  by  its  president, 
to  the  county  auditor,  or  in  default  of  such  return,  then  upon  a 
valuation  to  be  ascertained  by  said  county  auditor,  as  provided  for 
in  other  cases  of  like  default,  by  the  act  of  April  13th,  1852. 

12.  That  the  plaintiff  was  not  advised  of  the  proceedings,  or  the 
amount  and  manner  of  said  excessive  taxation,  until  about  the  be- 
ginning of  tho  current  month  of  December.  And  immediately 
thereafter  applied  to  the  auditor  of  Hamilton  county,  and  to  the 
auditor  of  state,  for  relief;  and  proposed  to  have  a  sworn  statement, 
made  out  by  its  president,  as  required  in  said  second  section  of  the 
amendatory  act  of  1853 ;  and  to  pay  the  proper  amount,  or  rate  of 
taxation,  upon  the  valuation  so  to  be  made,  but  was  informed  by 
both  said  officers  that  no  abatement  would  be  made  from  the  taxes 
so  appearing  on  the  duplicate. 

13.  The  plaintiff,  not  being  properly  advised  in  tho  premises, 
did  not  by  its  president,  or  other  officer,  list  its  said  property  for 
taxation,  as  provided  in  said  second  section,  but  through  ignorance 
of  its  duty  in  that  regard,  and  not  wilfully,  omitted  to  return  such 
list,  either  to  the  county  auditor,  or  to  the  auditor  of  state;  but  no 
notice  was  ever  given  to  the  plaintiff  by  said  county  auditor  of  such 
omission,  nor  did  the  county  auditor  thereafter  proceed  to  have  the 
said  property  of  the  plaintiff  valued  and  assessed  in  the  manner 
required  by  said  second  section,  but  wholly  neglected  so  to  do. 

1-4.  That  the  plaintiff,  not  seeking  to  escape  from  just  taxation, 
in  consequence  of  these  omissions,  is  now  ready  to  pay  the  full  tax, 
which  ought  to  be  assessed,  and  to  that  end  hath  caused  its  president, 
295]  H.  J.  Miller,  to  make  *out  and  verify  by  his  oath  all  the  real 
and  personal  property,  moneys,  and  credits  belonging  to  the  plaint- 
iff, as  tho  same  existed  on  the  first  day  of  the  month  of  May  last, 
when  the  said  list  should  have  been  made  out,  at  their  true  value 
in  money,  which  valuation  amounts  in  the  aggregate  to  the  sum  of 
$457,250.17 ;  and  the  tax  payable  thereon,  according  to  the  rate  of 
levy  in  the  county  of  Hamilton  and  city  of  Cincinnati,  amounts  to 
the  sum  of  $7,658.94.  The  plaintiff  attaches  said  list  to  this  peti- 
tion, marked  A,  and  makes  it  part  of  the  same.  If  deduction  is 
made  for  debts  then  due  by  company,  the  gross  valuation  will  be 
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$324,944.07,  and  the  tax  thereon  will  amount  to  the  sum  of  $6,457.81, 
which  last  plaintiff  claims  to  be  the  true  amount  of  the  tax. 

15.  That  the  plaintiff  hath  requested  the  auditor  of  the  county 
to  receive  the  said  last-mentioned  list,  and  to  correct  the  duplicate 
in  conformity  therewith,  which  the  said  auditor  of  the  county  refuses 
to  do — and  the  plaintiff  hath  tendered  and  offered  to  pay  the  said 
defendant,  as  county  treasurer,  the  said  sum  of  $7,658.94,  being  the 
full  amount  of  taxes  as  shown  by  the  said  list,  without  deduction, 
which  tender  and  offer  the  said  defendant  hath  refused.  Plaintiff 
claims,  notwithstanding  said  tender,  that  the  true  amount  is  the 
smaller  sum  before  last  mentioned ;  but  hath  tendered  the  larger 
sum  out  of  abundant  caution. 

16.  That  the  said  defendant  insists  that  the  plaintiff  is  bound  to 
pay  the  full  amount  of  said  illegal  tax  so  appearing  on  said  dupli- 
cate—and threatens  to  proceed  to  collect  the  same  by  summary  dis- 
tress of  the  goods  and  chattels  of  the  plaintiff — and  is  about  to 
proceed  to  take  said  goods  and  chattels  from  the  possession  of  the 
plaintiff,  *and  to  remove  and  sell  the  same  in  the  manner  [296 
provided  by  law. 

17.  That  the  only  goods  and  chattels  belonging  to  the  plaintiff 
upon  which  such  distress  can  be  made,  or  which  are  at  all  sufficient 
to  satisfy  the  same,  consists  of  a  large  quantity  of  bituminous  coal, 
and  some  lime — now  lying  on  the  said  premises  of  the  plaintiff,  being 
the  materials  used  for  the  manufacture  of  gas,  and  daily  required 
and  used  for  that  purpose.  The  coal  is  of  a  peculiar  quality,  ob- 
tained principally  from  the  Toughiogheny  river,  and  has  been  ac- 
cumulated during  the  season  of  navigation,  and  by  extraordinary 
exertions,  for  use  during  the  winter.  If  it  is  now  taken  from  the 
plaintiff  the  loss  would  be  immense  and  irreparable.  All  the  coal 
so  provided  would  be  required  to  pay  said  illegal  tax,  and  the 
plaintiff  could  not  at  this  season  obtain  a  supply  elsewhere,  and 
would  be  obliged  to  suspend  the  manufacture  of  gas,  and  thereby 
be  involved  in  ruinous  loss  and  great  depreciation  of  their  prop- 
erty. The  plaintiff  believes,  and  so  states,  that  all  this  coal  will  be 
taken  and  sold  by  the  defendant  to  pay  said  illegal  tax,  unless  he  is 
restrained  by  this  court.  That  the  defendant  would  be  wholly  un- 
able to  pay  the  damages  which  the  plaintiff  would,  sustain  in  the 
premises,  and  that  adequate  relief  could  not  be  afforded  by  the  re- 
covery of  damages,  as  it  would  be  difficult,  if  not  impossible,  to  es- 
timate the  same  in  money ;  the  consequences  of  such  stoppage  of 
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the  plaintiffs  business,  not  only  would  involve  the  plaintiff  in  di- 
rect loss  to  a  great  amount,  but  also  to  damages  for  failure  to  sup- 
ply gas  under  existing  contracts,  and  to  the  loss  of  said  contracts, 
without  which  the  works  could  not  be  sustained. 
297]  18.  The  plaintiff  asks  the  court  to  restrain  and  enjoin  *lhe 
defendant,  his  agents,  and  deputies  from  proceeding  further  in  the 
collection  of  said  illegal  tax,  either  by  distraining  the  goods  and 
chattels  of  the  plaintiff  or  otherwise,  and  the  plaintiff  here  again 
renews  his  offer  to  pay  said  sum  of  $7,658.94,  and  brings  the  said 
money  into  court. 

The  plaintiff  further  asks  for  an  order  of  the  court  requiring  the 
said  defendant  to  receive  the  said  sum  of  97,658.94,  or  the  said  lesser 
sum  of  $6,457.81,  as  may  seem  proper,  in  discharge  and  satisfaction 
of  all  taxes  due  from  the  plaintiff  for  the  current  year. 

T.  Walker  and  Henry  Stanbert, 

Attorneys  for  Plaintiff. 
The  State  of  Ohio,     | 
Hamilton  county,  sa. ) 

Henry  J.  Miller,  being  sworn,  says  that  he  is  the  president  of  said 
Cincinnati  Gas  Light  and  Coke  Company,  and  that  he  believes  the 
statements  of  the  foregoing  petition  to  be  true.      H.  J.  Miller. 

Sworn  to  by  Henry  J.  Miller  before  me,  and  in  my  presence,  this 
22d  December,  1854.  Stephen  Clark, 

Notary  Public  for  Hamilton  County. 

Exhibit  A. 

List  of  all  the  real  and  personal  property,  moneys,  and  credits 
belonging  to  the  Cincinnati  Gas  Light  and  Coke  Company,  at  their 
actual  value  in  money,  an  the  first  of  May,  A.  d.  1854: 

Lots  in  Cincinnati — value  of  ground $  45,150.00 

Buildings  on  said  lots 40,379.24 

Apparatus  and  machinery  (immovable) 160,407.69 

Mains,  service  pipes,  and  meters 182,142.43 

Coal,  lime,  and  coke 6,791.07 

Furniture  and  office  fixtures,  maps,  etc 1,320.31 

Moneys  and  credits,  without  deduction  of  debts...       21,059.43 

$457,250.17 
298]    *The  company  was  indebted  at  that  time  in  the  sum  of 
$132,306.10,  so  that  if  the  item  of  moneys  and  credits  is  reduced 
by  deduction  of  said  debts,  the  gross  valuation  will  be  $324,944.07. 
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I,  Henry  J.  Miller,  president  of  the  said  Cincinnati  Gas  Light 
and  Coke  Company,  being  duly  sworn,  do  depose  and  say  that  the 
foregoing  is  a  true  list  of  all  the  real  and  personal  property,  mon- 
eys, and  credits  of  said  company,  at  their  actual  value  in  money, 
as  existing  on  the  first  day  of  May,  a.  d.  1854.       H.  J.  Miller. 

Sworn  to  and  subscribed  before  me,  and  in  my  presence,  this  22d 
December,  a.  d.  1854.  Stephen  Clark, 

Notary  Public  for  Hamilton  County. 
December  22,  1854. 

Befused,    £.  C.  Baldwin, 

Auditor  of  Hamilton  County,  Ohio. 

It  is  not  necessary  to  set  out  the  answer  of  the  defendant.  He 
admits  the  organization  of  the  company  as  charged;  the  ownership 
of  the  lands  mentioned  in  the  petition ;  the  mode  of  the  assess- 
ment ;  and  charges  that  the  said  taxes  were  delinquent,  and  that  by 
law  it  was  the  treasurer's  duty  to  proceed  to  collect  them  by  distress. 
That  in  the  year  1854,  the  plaintiff  refused  to  list  its  personal 
property,  moneys,  and  credits,  when  its  president  was  required  so 
to  do  by  tho  ward  assessor,  and  that,  therefore,  said  assessor  listed 
said  property,  moneys,  and  credits  al  924,892 ;  that  the  plaintiff 
did  not  return  to  the  county  auditor  of  Hamilton  county,  or  to  the 
auditor  of  state,  its  real  and  personal  property,  moneys,  and  cred- 
its, at  their  true  value  in  money,  in  the  month  of  *May,  1854,  [299 
as  required  by  law,  or  at  any  other  time ;  and  that  thereupon  the 
auditor  of  said  county  proceeded  to  list  the  said  property,  etc.,  at 
the  same  amounts  they  had  been  assessed  by  the  township  and 
ward-  assessors — first  adding,  as  he  was  required  by  law,  fifty  per 
cent,  of  the  amount  at  which  the  personal  property,  moneys,  and 
credits  of  the  plaintiff  were  assessed,  upon  the  refusal  of  the  presi- 
dent to  list  or  swear  to  the  amount,  as  by  law  required ;  and  to 
charge  the  plaintiff  upon  the  duplicate  of  the  county  with  the 
taxes  properly  chargeable  thereon,  at  the  rate  of  taxation  fixed  by 
the  proper  authorities  of  said  county  for  the  said  year. 

That  on  the  22d  day  of  December,  1854,  the  president  of  the 
plaintiff  tendered  to  the  auditor  of  said  county  a  certain  statement 
attached  to  his  petition,  which  is  incorrect  and  insufficient,  even  if 
it  were  in  time,  and  which,  for  want  of  authority  as  well  as  for 
such  insufficiency,  said  auditor  refused  to  receive.    That  on  the  23d 
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of  December,  1854,  plaintiff,  by  its  president,  H.  J.  Miller,  offered 
to  pay  to  him  $7,658.94,  which  defendant  refused  to  receive  in  dis- 
charge of  plaintiff's  taxes,  then  due.  The  defendant  denies  that  he 
is  insolvent,  and  unable  to  respond  in  damages;  and  alleges  that 
such  damages  by  law  are  to  be  paid  out  of  the  county  treasury. 
The  judges  delivered  their  opinions  seriatim. 


Gholson,  J.  The  plaintiff  is  a  corporation  located  in  the  city  of 
Cincinnati.  The  defendant  is  the  treasurer  of  Hamilton  county. 
The  action  is  brought  to  be  relieved  against  a  threatened  distress, 
for  the  collection  of  a  tax,  which  is  claimed  to  be  illegal  and  unjust. 
The  mode  of  relief  asked  is  that  by  injunction,  and  this  is  asked  as 
300]  the  final  ^judgment  in  the  action,  and  as  a  provisional  rem- 
edy during  the  litigation. 

The  code,  by  which  civil  proceedings  in  courts  are  now  regulated, 
in  section  238,  provides,  as  to  the  cases  in  which  the  provisional 
remedy  by  injunction  may  be  applied:  "When  it  appears  by  the 
petition  that  the  plaintiff  is  entitled  to  the  relief  demanded,  and 
such  relief,  or  any  part  thereof,  consists  in  restraining  the  commis- 
sion or  continuance  of  some  act,  the  commission  or  continuance  of 
which  during  the  litigation  would  produce  great  or  irreparable  in- 
jury to  the  plaintiff;  or  when,  during  the  litigation,  it  appears  the 
defendant  is  doing,  or  threatens,  or  is  about  to  do,  or  is  procuring 
or  suffering  to  be  done,  some  act  in  violation  of  the  plaintiff's 
rights  respecting  the  subject  of  the  action,  and  tending  to  render 
the  judgment  ineffectual,  a  temporary  injunction  may  be  granted 
to  restrain  such  act." 

In  applying  the  general  principles,  thus  laid  down  in  the  code, 
in  respect  of  the  remedy  by  injunction,  it  is  claimed  that  we  are 
not  to  be  governed  by  the  rules  which  have  heretofore  prescribed  a 
line  of  demarcation  between  that  remedy,  deemed  an  extraordinary 
one,  and  those  remedies  to  which  resort  is  had  in  ordinary  cases. 
Section  2  of  the  code  provides  that  "its  provisions,  and  all  proceed- 
ings under  it,  shall  be  liberally  construed,  with  a  view  to  promote 
its  object,  and  assist  parties  in  obtaining  justice."  Undoubtedly, 
this  section  of  the  code  will  authorize  courts  to  adopt  that  con- 
struction of  any  of  its  provisions,  and  that  application  of  any  of 
the  proceedings  under  it  favorable  to  the  general  idea  on  which  the 
code  has  been  framed,  the  reaching  the  justice  of  the  case,  without 
301]  regard  to  mere  matters  of  form.  But  *where  the  meaning 
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of  any  provision  of  the  code  is  clear,  that  meaning  must  be  pur- 
sued ;  and  except  so  far  as  the  code  itself,  upon  a  fair  and  liberal 
construction,  creates  a  right  or  establishes  a  remedy,  courts  have 
no  authority  to  do  so,  upon  any  notion  that  it  may  be  required  by 
the  justice  of  the  case. 

It  may  be  the  duty  of  the. court  in  all  cases  to  do  substantial 
justice  to  tbe  utmost  of  its  power.  But  there  is  no  court  in  this 
state  which  is  intrusted  with  the  power  of  administering  justice 
without  restraint.  "  And  although  instances  are  constantly  occur- 
ring where  the  courts  might  profitably  be  employed  in  doing  sim- 
ple justice  between  the  parties,  unrestrained  by  precedent  or  by 
any  technical  rule,  the  law  has  wisely  considered  it  inconvenient 
to  confer  such  power  upon  those  whose  duty  it  is  to  preside  in 
courts  of  justice.  The  proceedings  of  all  courts  must  take  a  defined 
course,  and  be  administered  according  to  a  certain  uniform  system 
of  law,  which  in  the  general  result  is  more  satisfactory,  than  if  a 
more  arbitrary  jurisdiction  was  given  to  them.  Such  restrictions 
have  prevailed  in  all  civilized  countries ;  and  it  is  probably  more 
advantageous  that  it  should  be  so,  though  at  the  expense  of  some 
occasional  injustice."  .  .  .  "No  court  is  so  arbitrary  or  so  un- 
satisfactory as  that  which  is  unfettered  by  precedent  and  princi- 
ple."    Freeman  v.  Tranah,  12  C.  B. ;  74  E.  C.  L.  406-413. 

Section  2  of  the  code  means  no  more  than  to  prescribe  for  its 
provisions  a  liberal  rule  of  construction.  And,  applying  the  most 
liberal  rule  of  construction  to  section  238,  it  will  be  found  that  the 
remedy  of  injunction  as  the  final  judgment  in  the  action  was  left,  as 
it  stood  before,  unaffected  by  that  section.  Section  238  *pro-  [302 
vides  for  a  temporary  injunction  in  two  classes  of  cases,  with  one 
only  of  which  we  have  any  concern  in  this  case,  the  other  referring 
to  acta  after  the  litigation  has  commenced. 

The  first  class  is  where  the  relief,  or  any  part  thereof,  which  is  to 
be  the  subject  of  the  final  judgment,  consists  in  restraining  the 
commission  or  continuance  of  some  act,  the  commission  or  continu- 
ance of  which  during  the  litigation  would  produce  "great  or  irre- 
parable injur}7 "  to  the  plaintiff. 

It  follows  from  this  view  of  the  law,  that,  to  entitle  the  plaintiff 
to  the  temporary  injunction  now  asked,  there  must  be  a  right  to  an 
injunction  as  the  final  judgment  in  the  action,  and  the  act  to  re- 
strain which  that  injunction  is  asked  must  be  one  the  commission 
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of  which  during  the  litigation  would  produce  great  or  irreparable 
injury  to  the  plaintiff. 

The  right  to  the  injunction,  as  the  final  judgment  in  the  action, 
stands,  as  I  have  before  said,  unaffected  by  any  express  provisions 
of  the  code,  and  the  right  to  it  as  a  temporary  remedy  depends  on 
the  proper  construction  of  the  term,  "great  or  irreparable  injury." 
In  determining  whether  such  a  right  exists,  I  must  be  guided  by 
the  general  principles  of  law  and  the  decisions  of  those  courts 
whose  authority  ought  to  be  obligatory;  it  is  from  such  sources 
that  a  knowledge  of  legal  right  is  obtained,  and  proper  rules  of 
construction  derived.  I  desire  to  be  so  guided,  and  would  not  will- 
ingly have  cast  on  me  the  responsibility  of  deciding  this  question, 
or  any  other,  by  my  conceptions  of  what  is  called  substantial  just- 
ice, as  contradistinguished  from  that  justice  which  is  worked  out, 
and  sometimes  laboriously  and  painfully,  from  an  established 
303]  *system  of  law,  embodied  in  general  principles  and  author- 
itative  decisions. 

Among  the  principles  applicable  to  questions  of  this  kind,  the 
first  to  which  I  should  refer,  is  that  which  requires  the  right,  in  re- 
spect of  which  the  remedy  by  injunction  is  sought,  to  be  clear  ;  and, 
indeed,  it  may  be  said  generally,  that  the  remedy  by  injunction 
should  only  be  applied  in  clear  cases.  2  Story  Eq.  Jur.  sec.  959  b. 
It  has  been  said  by  Lord  Cottenham,  Brown  v.  Ncwail,  2  My.  & 
C.  570,  "  that  extreme  danger  attends  the  exercise  of  this  part  of 
the  jurisdiction  of  the  court,  and  that  it  is  a  jurisdiction  which  is 
to  be  exercised  with  extreme  caution."  The  language  of  courts  in 
this  country  is  equally  strong.  u  There  is  no  power,  the  exercise  of 
which  is  more  delicate,  which  requires  greater  caution,  deliberation, 
a  sound  discretion,  or  more  dangerous  in  a  doubtful  case,  than  the 
issuing  an  injunction.  It  is  the  strong  arm  of  equity,  that  never 
ought  to  be  extended,  unless  to  cases  of  great  injury,  where  courts 
of  law  can  not  afford  an  adequato  and  commensurate  remedy  in 
damages.  The  right  must  be  clear,  the  injury  impending,  and 
threatened,  so  as  to  be  averted  only  by  the  protecting  preventive 
process  of  injunction."  Turley  v.  Wanzer,  5  How.  U.  S.  141-2; 
Baldwin,  218. 

If  these  principles  be  applicable  in  any  case,  they  certainly  are 
in  such  a  case  as  the  present.     We  are  called  upon  to  arrest  the  ac- 
tion of  the  proper  executive  officer  of  the  State  in  the  collection  of 
its  taxes.    It  is  alleged,  and  we   are  asked  to  decide,  that   the 
218 
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authority  under  which  the  defendant  proposes  to  act,  the  usual  one 
in  such  cases,  though  regular  on  its  face,  is  in  fact  illegal  and 
♦void,  and  if  he  proceeds  to  act,  he  would  be  a  mere  [304 
trespasser.     1  Ohio  St.  592. 

The  illegality  alleged  in  the  tax  is  in  its  character  divisible,  in 
one  respect  affecting  the  real,  and  in  the  other  the  personal  estate 
of  the  plaintiff.  The  illegality  in  respect  of  the  real  estate  depends 
on  the  construction  of  the  21st  section  of  the  tax  law.  It  is  claimed, 
that  the  real  estate  of  the  plaintiff  can  only  be  listed  for  taxation 
in  a  particular  specific  mode ;  that  the  mode  pointed  out  has  been 
disregarded,  and  one  for  which  there  was  no  authority  in  law 
adopted. 

It  appears  to  me,  that  the  construction  of  the  21st  section  of  the 
tax  law,  so  far  from  being  clearly  such  as  is  claimed  by  the  plain- 
tiff, presents  a  question  of  considerable  doubt.  The  construction 
claimed  by  the  plaintiff,  if  adopted,  would  show  a  serious  conflict 
between  that  section  and  others  in  the  same  act.  The  plaintiff 
claims  that  its  president,  or  accounting  officer,  was  under  no  obli- 
gation to  deliver  to  the  assessor  a  list  of  its  property  subject  to  taxa- 
tion, and  yet  there  are  sections  of  the  act,  which,  in  apparently  ex- 
plicit terms,  require  this  to  be  done  ;  sees.  3,  5. 

A  section  of  the  act  requires  the  assessment  of  all  personal  prop- 
erty to  be  made  through  the  instrumentality  of  the  township  as- 
sessor, between  the  second  Monday  of  April  and  the  second  Mon- 
day of  May,  annually  ;  and  by  another  section,  a  return  thereof  is 
to  be  made  to  the  county  auditor,  by  the  second  Monday  in  May ; 
sees.  22, 25.  If  these  sections  do  not  govern  as  to  the  time  a  return 
of  the  taxable  property  of  corporations  is  to  be  made  to  the  county 
auditor,  then  there  is  no  time  prescribed.  The  only  time  men- 
tioned in  the  21st.  section  is  *as  to  a  return  of  the  aggregate  [305 
amount  to  the  auditor  of  state,  which  is  to  be  made  during  the 
month  of  May. 

There  is  undoubtedly  difficulty  in  giving  to  the  21st  section  of 
the  tax  law  a  construction  satisfactory,  and  reconcilable  with  its 
own  provisions,  and  those  found  in  other  sections.  On  these  points 
of  difficulty  I  need  not  further  comment.  And  it  is  perhaps  suffi- 
cient to  say,  I  am  not  satisfied  that  the  construction  claimed  for  the 
plaintiff,  which  would  place  the  property  of  a  large  portion  of  the 
corporations  in  the  state,  in  respect  to  the  mode  of  ascertaining  its 
taxable  value,  on  a  footing  not  only  different  from  that  of  indi- 
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viduals,  but  from  that  appointed  for  other  corporations,  can  be 
correct. 

It  is  not  necessary  that  I  should  point  oat  in  all  respects  what, 
in  my  opinion,  is  the  proper  construction  of  the  21st  section  of  the 
tax  law.  It  may,  I  think,  be  so  construed,  as  to  place  the  property 
of  the  plaintiff  under  the  jurisdiction  of  the  board  of  equalization. 
There  would  be  to  my  mind  a  singular  anomaly  presented  in  this 
law,  if  so  large  a  part  of  all  the  real  and  personal  property  in  the 
state,  as  that  owned  by  nearly  all  the  corporations  in  the  state,  was 
withdrawn  from  the  jurisdiction  of  a  board,  constituted  to  equalize 
the  burden  of  taxation.  If  there  be  such  jurisdiction,  it  can  not 
be  claimed  that  there  is  any  illegality  with  respect  to  the  real 
property. 

The  illegality  alleged  in  respect  of  the  personal  property,  consists 
in  a  refusal  on  the  part  of  the  proper  authority,  to  allow  a  deduc- 
tion under  the  10th  section  of  the  tax  law,  of  debts  from  moneys 
and  credits.  The  auditor  of  state,  in  obedience  to  what  he  appears 
806]  to  have  ^supposed  an  authoritative  decision  of  the  Supreme 
Court,  instructed  the  different  county  auditors,  that  the  10th  section 
of  the  tax  law  was  unconstitutional  and  void,  and  should  not,  there- 
fore, be  regarded. 

I  have  carefully  considered  this  branch  of  the  case,  and  whatever 
my  own  views  have  been,  or  are,  in  respect  to  the  very  important 
question  of  the  constitutionality  of  the  10th  section  of  the  tax  law, 
it  is  not,  in  my  opinion,  proper  that  they  should  be  expressed. 
Sitting  here,  I  feel  bound  to  act  on  those  views  laid  down  for  my 
guidance,  in  a  manner,  to  my  judgment,  authoritative  by  the  tribu- 
nal of  ultimate*  resort. 

In  two  decisions  of  the  Supreme  Court  it  is  announced,  that  the 
10th  section  of  the  tax  law  is  unconstitutional.  It  is  said,  that  the 
question,  then  before  the  court,  might  have  been  decided  without 
announcing  such  a  conclusion.  And  so,  perhaps,  it  might,  if  the 
Supreme  Court  had  not  given  the  grounds  of  their  decision,  or  had 
given  a  ground  different  from  the  one  they  did. 

The  point  before  the  Supreme  Court,  in  the  case  of  the  Exchange 
Bank  i?.  Hines,  was  whether  the  third  section  of  the  twelfth  article 
of  the  constitution  authorized  a  tax  which  had  been  imposed  on 
banks,  and  which  was  claimed  to  be  unjust,  and  contrary  to  the 
latter  clause  of  that  section,  which  provides,  "  that  all  property  cm- 
ployed  in  banking  shall  always  bear  a  burden  of  taxation  equal  to 
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that  imposed  on  the  property  of  individuals."  The  Supreme  Court, 
whether  rightly  or  not,  it  does  not  become  me  to  inquire,  admit  the 
rule  of  equality,  and  hold  that  it  can  only  be  properly  carried  out 
by  denying  any  deduction,  as  well  to  individuals  as  to  banks.  The 
inevitable  effect  of  the  ground,  principle,  or  reason,  thus  laid  down, 
was  to  ^render  the  10th  section  of  the  tax  law  unconstitu-  [307 
tional,  and  this  result  the  court  formally  announce. 

The  only  question,  then,  is,  whether  the  ground,  principle,  or 
reason  of  a  decision,  made  by  a  higher  court,  is  binding  as  authority 
on  an  inferior?  I  need  not  resort  to  any  process  of  reasoning  in 
respect  to  this  proposition ;  it  is  answered  in  authorities,  numerous 
and  of  the  highest  consideration.  In  a  case  in  the  Exchequer 
Chamber,  Beverley  v.  the  Lincoln  Gas  Light  and  Coke  Co.,  6  A.  & 
E.,  829,  33  E.  C.  L.  226,  it  is  said  by  Patteson,  J.,  in  delivering  the 
judgment  of  the  court:  "  It  is  the  principle  of  every  case  which 
is  to  be  regarded ;  and  a  sound  decision  is  authority  for  all  the 
legitimate  consequences  which  it  involves.1'  It  is  said  by  Lord 
Eldon,  in  a  case  before  the  House  of  Lords,  2  Dow.  383 :  "  It  was 
always  useful  to  state  the  reasons  which  influenced  the  mind  of  the 
judge  in  giving  judgment.  If  pronounced  by  a  judge  from  whose 
decision  there  lay  an  appeal,  counsel,  and  the  advisers  of  parties, 
had  an  opportunity  of  weighing  well  the  grounds  of  the  decision  ; 
and  when  the  matter  came  to  the  court  of  last  resort,  where  prin- 
ciples were  settled  which  must  regulate  the  decisions  of  inferior 
tribunals,  it  was  their  duty  to  consider  all  t&e  principles,  to  which 
facts,  in  all  their  varieties,  must  afterward  be  applied." 

In  a  work,  written  expressly  on  this  subject,  Bam.  on  Legal 
Judgment,  21,  it  is  said :  "  The  expressed  reason  of  a  judgment  is 
an  important  ingredient  in  it."  General  language  on  this  point 
is  :  "  The  reason  of  a  resolution  is  more  to  be  considered  than  the 
resolution  itself."  By  Holt,  C.  J.,  12  Mod.  294:  "The  reason  and 
spirit  of  cases  make  law,  not  the  letter  of  particular  precedents." 
By  Lord  Mansfield,  3  Burr,  1364 :  "  The  expressed  reason  of 
*a  judgment  is  important  on  this  account,  that  the  judgment  [308 
in  which  it  is  found  may  be  an  authority  to  apply  the  same  reason 
in  determining  questions  caused  by  other  suits." 

We  have  not  only  the  ground  of  the  decision  of  the  Exchange 
Bank  v.  Hines,  leading  as  a  legitimate  consequence  to  the  unconsti- 
tutionality of  the  10th  section  of  the  tax  law,  but  in  the  subsequent 
case  of  Ellis  &  Morton  v.  Link,  we  have  the  express  declaration 
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that  it  had  been  so  held.  And,  further,  in  a  case  which  appears  to 
have  been  brought  before  the  Supreme  Court  with  the  express  view 
to  have  a  guide  for  the  direction  of  the  auditors  in  such  cases  as 
the  present,  we  have  a  direct  decision  on  the  very  point,  State  of 
Ohio  on  relation  of  Att'y  Gen.  v.  Wolfley,  Assessor. 

It  is  said  this  latter  case  was  not  argued,  and  is,  therefore,  not  an 
authority.  It  is  very  questionable  how  far  such  an  objection  to  an 
authority  can  be  considered  by  an  inferior  court.  We  might,  on 
the  same  principle,  be  asked  to  disregard  a  decision  in  a  case  which 
had  not  been  well  argued,  or  in  which  there  had  been  an  omission 
to  notice  some  fact  or  principle,  which,  in  our  judgment,  would 
have  led  to  a  different  result.  This  would  be  unsafe  ground  for  an 
inferior  court  to  tread,  however  proper  to  be  considered  by  the  higher 
court,  in  respect  of  its  own  decisions. 

In  another  point  of  view,  the  force  of  these  decisions  of  the  Su- 
preme Court  is  still  more  stringent.  To  authorize  the  granting  of 
an  injunction,  upon  the  principles  to  which  I  have  before  adverted, 
the  charge  of  illegality  in  the  tax  must  be  clearly  sustained.  In 
view  of  the  well-considered  action  of  the  principal  executive  officer 
309]  having  *charge  of  this  subject,  sustained  by  the  decisions  of 
the  highest  court  in  the  state,  even  though  subject  to  the  objections 
I  have  noticed,  with  what  propriety  could  an  inferior  court  pro- 
nounce that  action  clearly  illegal  ?  Upon  the  principles  which 
guide  my  decision,  I  can  not  do  so. 

A  strong  appeal  has  been  made  in  respect  to  the  last  branch  of 
the  case,  on  the  ground  of  the  great  magnitude  of  the  question,  and 
the  important  bearing  which  its  decision  may  have  on  this  com- 
munity, and  other  communities  of  the  state.  Such  considerations 
can,  cr  ought  to,  have  no  influence  in  deciding  questions  of  law. 
The  legislative,  the  executive,  and  the  judiciary  aro  but  ministers 
and  servants  of  the  people.  It  is  the  duty  of  all  and  each  to  ob- 
serve the  constitution  and  laws,  and  pursue  the  strict  path  of  duty. 
If  a  deviation  from  it  proves  oppressive  to  one  individual,  or  many 
individuals,  the  proper  redress  should  be  applied,  and  in  the  proper 
manner.  But  I  do  not  admit  that,  in  this  respect,  a  whole  community 
should  be  more  favored  than  the  most  helpless  individual  member. 
Indeed,  if  any  departure  from  that  proper  manner  were  permitted, 
it  would  seem  both  more  politic  and  just  to  allow  it  to  the  single 
individual. 

It  is  a  trite  saying,  that  eternal  vigilance  is  the  price  of  liberty  j 
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and  so  it  is  of  a  good  government,  and  of  freedom  from  oppression. 
A  single  individual,  however  vigilant,  may  sometimes  suffer  unjustly 
at  the  hands  of  a  community.  But  communities  rarely,  if  ever, 
suffer  any  injustice  at  the  hands  of  those  vested  with  authority, 
which  can  not  be  traced  to  their  own  want  of  vigilance.  Those 
who  will  not  take  that  part  in  governing  themselves,  to  which  they 
are  entitled  under  the  constitution  and  laws,  and  will  not  exert,  in 
this  respect,  that  weight  and  influence  which  *  they  may  justly  [310 
claim,  must  not  be  surprised  if  others  take  the  trouble  to  govern 
them,  and  do  not,  at  all  times,  do  so  in  a  satisfactory  manner.  But 
the  remedy  for  any  such  oppression  is  not,  and  should  not  be,  to 
ask  a  departure,  on  the  part  of  a  judge,  from  the  strict  lino  of 
duty,  but  rathor  a  resort  to  that  vigilance  which  has  been  neglected. 
A  community  thus  suffering  under  oppression,  can  not  appeal  to  any 
Hercules  for  help,  for  it  is  with  the  people  alone,  under  our  system 
of  government,  that  any  such  Herculean  power  resides.  It  is  with 
them  to  make  or  unmake  constitutions,  laws,  and  officers. 

The  views  which  I  have  expressed  render  it  unnecessary  for  me 
to  examine  whether  the  injury,  which  is  charged  in  the  petition  to 
be  impending  over  the  plaintiff,  be  in  its  character  great  or  irre- 
parable. I  am  satisfied,  and  prefer  to  place  my  decision  on  the 
other  grounds  ;  they  are,  in  my  judgment,  sufficient,  and  apply  as 
woll  to  this  case  as  to  the  other  submitted  for  decision  at  the  same 
time. 

The  application  for  an  injunction  must,  in  my  opinion,  be  denied. 

Stoker,  J.  We  are  asked  to  enjoin  the  collection  of  a  tax,  when  we 
can  grant  no  other  relief  by  our  decree  than  a  perpetual  injunction 
against  the  officer  who  is  made  defendant  It  is  not  the  case  where 
a  sheriff  may  bo  restrained,  as  the  party  in  whose  favor  the  process 
issued  would  then  be  made  defendant;  and  we  might  adjudicate 
upon  the  merits  of  the  controversy,  decide  what  ought  to  be  done, 
and  decree  accordingly.  No  one  is  before  us  as  defendant  but  a 
county  treasurer,  ex-officio  collector  of  the  revenue.  *  The  [311 
assessor,  who  listed,  the  auditor  who  assessed,  nor  the  board  of 
equalization  who  have  supervised  the  assessment,  are  not,  and  could 
not  be  properly  made  parties  ;  least  of  all  could  the  state,  in  whose 
name  the  tax  is  to  be  collected.  The  state  can  not  be  sued  at  law 
or  in  equity,  by  an  individual,  unless  in  those  peculiar  cases  when, 
by  legislation,  she  consents  to  be  a  suitor  in  her  own  courts ;  nor 
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can  we  understand  hotf  she  can  be  affected,  in  this  summary  way, 
through  the  persons  of  individuals. 

The  allowance  of  the  injunction,  as  prayed  for,  involves  the 
power  of  the  court  to  supervise  the  mode  in  which  the  public  rev- 
enue is  to  be  collected,  and  to  compel  the  state  to  submit  to  our 
jurisdiction.  • 

It  must  then  be  in  an  extreme  case  that  the  exercise  of  such  a 
power  can  be  claimed  or  allowed. 

The  plaintiff  assert  that  $13,314.85  are  demanded  by  the  treas- 
urer, for  taxes  assessed,  as  he  claims,  against  them,  and  a  distress 
is  threatened  for  that  sum.  This  can  not  be,  fQr  the  amount  of  the 
plaintiffs*  personal  property,  at  the  auditor's  valuation,  is  but 
$37,388,  and  the  whole  tax  upon  that  sum  would  not  exceed  $750 ; 
the  residue  is  charged  upon  the  real  estate,  for  which  no  distress 
can  be  made.  The  tax  upon  tho  land  is  a  specific  lien,  bylaw,  upon 
the  land  itself,  and  can,  as  a  general  rule,  be  collected  only  by  the 
sale  of  the  property ;  and  there  can  be,  therefore,  no  immediate, 
much  less  any  irreparable  injury  anticipated  from  an  attempt  to 
collect  at  least  $12,500  of  the  amount  charged  to  the  plaintiffs. 
Another  year  must  pass  by  and  the  tax  upon  the  lands  become  de- 
linquent before  they  can  be  sold. 

We  are  asked  to  assume  a  power,  which,  in  similar  cases,  has  al- 
312]  ways  been  refused  by  the  courts.  Even  at  law,  a  *certiorari 
would  not  be  granted,  the  effect  of  which  would  be  u  to  disturb  a 
tax  rate,  whether  levied  to  protect  the  public,  or  support  the  poor," 
as  in  the  one  case  it  is  well  said,  by  the  delay  the  poor  might  suffer, 
and  in  the  other,  public  works  of  the  highest  necessity  must  be 
stopped.  1  Ld.  Raymond,  380 ;  2  T.  R.  204,  King  v.  King ;  and 
if  the  right  to  remove  an  assessment  by  certiorari  should  be  ad- 
mitted, the  allowance  of  the  writ  is  generally  refused  on  grounds 
of  public  policy  and  inconvenience.  It  is  discretionary  with  the 
court,  whether  the  remedy  should  be  granted  or  not.  Weaver  v. 
Devendorf  et  al.,  3  Denio,  117  ;  The  People  v.  The  Supervisors  of 
Allegheny  Co.,  15  Wend.  198  ;  Same  v.  Supervisors  of  Queens  Co., 
1  HU1,  195. 

The  effect  of  taking  jurisdiction  would  be  to  claim  the  right, 
practically,  to  review  the  whole  tax  system  of  the  state,  to  define 
the  power  of  the  legislature,  and  prescribe  the  duties  of  the  agents 
who  are  appointed  to  assess  and  collect  the  tax.  Can  this  be  al- 
lowed ?  Are  we  permitted  to  assume  such  extensive  power  ?  Can 
224 


Vol.  I.]  SPECIAL  TEEM.  313,  314 

C.  G.  L.  &  C.  Co.  v.  Bowman.     L.  C.  &  L.  v.  Bowman. 

we  be  properly  asked  to  charge  ourselves  with  such  grave  responsi- 
bilities ? 

The  plaintifiV  counsel  refer  us  to  3  Ohio,  87,  Burnet  t;.  Cincinnati, 
ib.  370 ;  M'Coy  v.  Chillicothe,  ib.;  16  Ohio,  574,  Culbertson  v.  Cots, 
to  sustain  their  application.  In  all  these  cases  the  taxes  sought  to 
be  enjoined  wore  municipal  only.  The  corporate  bodies  who  levied 
them  were  before  the  court,  and  could  be,  and  were  decreed  to 
withhold  the  power  they  had  improperly  assumed ;  and  the  remedy 
was  allowed  even  in  these  cases  upon  peculiar  grounds,  while  the 
general  principle  to  which  we  have  alluded,  and  which  lies  at  the 
foundation  of  our  jurisdiction,  was  untouched.  Our  Supreme  Court, 
as  they  held  *in  the  leading  case,  and  upon  this  opinion  the  [313 
subsequent  decision  was  made,  proceeded  upon  the  idea  that  the 
title  to  the  real  estate,  upon  which  the  assessment  was  levied,  might 
be  jeopardized,  and  a  cloud  cast  upon  it  when  none  really  existed, 
and  they  felt  it  their  duty  to  remove  the  doubt,  the  effect  of  which 
ruling  was  equivalent  to  a  decree  in  a  bill  "Quia  timet." 

Neither  of  these  cases,  however,  maintain  the  ground  asserted 
by  the  plaintiffs.  In  this  connection,  1  Hopkins,  272,  Thompson 
v.  Ebbets  et  al.,  is  cited.  There  the  legality  of  the  assessment  was 
not  questioned;  a  bill  of  interpleader  was  filed  to  settle  who  should 
collect  the  tax,  between  two  officers,  each  claiming  the  right,  under 
separate  levies,  when  one  only  was  justly  due,  and  it  was  just  that 
a  decree  should  be  rendered  in  such  a  case  to  protect  the  tax-payer. 
We  are  also  referred  to  12  Barb.  396,  Albany  Eailroad  Co.  v. 
Osborn,  which  appears  to  have  been  an  amicable  suit,  under  the 
New  York  code,  to  obtain  the  opinion  of  the  Supreme  Court  upon 
the  construction  of  a  law.  In  4  Paige,  385,  Mohawk  and  Hudson 
R.  R  Co.  v.  Chote,  also  cited,  the  bill  was  in  the  nature  of  an  inter- 
pleader, but  the  injunction  was  refused.  In  9  Wheat.  738,  U.  S. 
Bank  v.  Osborn,  the  jurisdiction  of  the  court  was  reasoned  out  and 
sustained  by  Chief  Justice  Marshall,  on  the  ground  that  the  fran- 
chise secured  by  the  Congress  of  the  United  States  would  be  de- 
stroyed if  the  remedy  was  not  allowed. 

But  we  find,  as  we  believe,  the  whole  current  of  authority  op- 
posed to  the  jurisdiction  we  are  asked  to  assume.  In  6  Johns.  Ch. 
26,  Moore  v.  Smedley,  the  injunction  was  refused,  when  the  collec- 
tion of  a  tax,  charged  to  have  been  erroneously  assessed,  was  sought 
to  be  restrained.  So  in  *9  Paige,  388,  Van  Doren  v.  The  [314 
Mayor  of  New  York.  In  26  Wend.  132,  Mayor  of  Brooklyn  v. 
vol.  1—15  225 
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Messerole,  the  court  say :  u  The  review  and  correction  of  all  errors, 
mistakes,  and  abuses  in  the  exercise  of  subordinate  public  jurisdic- 
tions, and  the  official  acts  of  public  officers,  belong  to  the  courts 
of  law ;  it  has  always  been  a  matter  of  legal,  and  not  of  equitable 
cognizance.  In  the  whole  history  of  the  English  Court  of  Chan- 
cery, there  is  no  instance  of  each  a  jurisdiction  as  is  contended 
for."  The  same  question  was  fully  considered  in  4  Barb.  17,  Van 
Rensellaer  v.  Kidd,  and  a  similar  decision  made;  see  also  The 
People  v.  Metropolitan  Bank,  7  Howard  Pr.  144,  and  the  very  late 
opinion  of  Judge  Mitchell,  of  the  Supreme  Court  of  New  York,  in 
the  case  of  the  Chemical  Bank  v.  The  Mayor  of  New  York,  where 
the  prior  authorities  are  reviewed  and  fully  sustained. 

If,  however,  the  question  had  not  been  already  settled  by  the 
courts  of  our  sister  states,  the  cases  of  the  Bank  of  Columbus  v. 
Hines,  22  Ohio,  12;  Ellis  &  Morton  v.  Linck,  lb.  13;  Debolt  t?. 
Ohio  L.  I.  and  Trust  Co.,  21  Ohio,  563,  are  conclusive  upon  the 
point.  We  understand  these  decisions  to  recognize  the  principle 
to  its  fullest  extent. 

It  is  very  evident  that  the  exercise  of  the  power  to  enjoin,  must 
assume  also  the  right  to  decree  upon  the  merits,  to  equalize  the  tax 
if  unequally  levied,  reform  the  assessment,  and  compel  all  proper 
deductions  to  be  made  in  the  amount;  in  other  words,  to  claim  the 
same  discretion  that  is  vested  in  the  officers  who  originally  levied 
the  tax. 

Now  this  jurisdiction  cannot  be  claimed,  and  counsel  admit  that 
unless  the  tax  is  void,  the  relief  cannot  be  asked. 

Without  referring  to  .the  facts  of  the  case,  it  is  sufficient  then  for 
315]  us  to  understand  that  it  is  not  claimed  we  should  ^interfere 
if  the  tax  has  been  lawfully,  though  erroneously  assessed. 

And  here  it  is  urged  that  the  law  of  1853,  section  21,  prescribes 
the  only  mode  in  which  the  property  of  the  plaintiff  could  be  as- 
sessed. We  are  therefore  required  to  give  a  construction  to  this 
section,  as  the  petition  is  mainly  framed  on  the  hypothesis  that  it 
controls  the  state  and  her  officers  in  tho  imposition  of  taxes  upon 
the  property  of  "joint  stock  corporations,"  in  which  description 
the  plaintiffs  claim  to  be  included.  To  understand  the  purpose  of 
the  section  referred  to,  we  must  ascertain  what  was  the  object  of 
the  law  itself. 

It  is  very  clear,  that  the  object  was,  as  the  title  indicates,  to 
define  the  objects  of  taxation,  declare  the  mode  in  which  taxation 
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should  be  apportioned,  and  provide  for  the  collection  of  the  tax 
imposed.  We  cannot  bat  suppose  that  it  was  the  intention  of  the 
legislature  to  prescribe  but  one  general  mode  to  obtain  the  same 
common  object,  and  in  the  application  of  its  machinery,  to  include 
all  property,  by  whoever  owned,  whether  individuals  or  corpora- 
tions. By  section  2  the  subjects  of  taxation  are  defined ;  section  4 
requires  every  individual,  and  the  president  or  principal  accounting 
officer  of  every  corporation,  to  list  all  the  real  and  personal  estate 
belonging  to  each  ;  section  9  gives  the  rule  of  value ;  section  25 
requires  township  assessors  to  list  all  property  without  distinction 
as  to  owners ;  section  30  directs  the  list  to  be  returned  to  the  audi- 
tor ;  section  36  provides  that  once  in  six  years  ail  the  real  estate  in 
the  district  shall  be  assessed  at  its  true  value ;  section  38,  the  valua- 
tion is  to  be  returned  without  exception  as  to  the  owners,  whether 
individuals  or  corporations,  to  the  county  auditor ;  section  50,  the 
auditor  is  then  to  return  a  general  list  to  the  auditor  of  state ; 
^section  53,  once  in  six  years  the  board  of  equalization  are  [316 
to  equalize  the  value  of  all  the  property  in  the  county  or  city 
without  exception ;  section  55,  an  abstract  of  this  equalization  is 
to  be  deposited  with  the  auditor  of  state ;  sections  60,  61,  62,  regu- 
late the  proceedings  of  the  county  and  city  board  of  equalization, 
who  sit  every  year,  to  reduce  excessive  valuations,  and  equalize 
those  that  are  not  fairly  made. 

These  sections  refer  to  and  act  upon  all  the  property  in  the 
state,  and  require  the  assessors,  auditors,  and  board  of  equalization 
to  obey  them  as  the  rule  of  their  duty,  without  distinction  of  per- 
sons. 

Is  this  duty  restricted  or  controlled  by  section  21,  to  which  thd 
plaintiffs  have  referred  us  ?  Are  corporations  by  its  terms  exempted 
from  the  general  provisions  of  the  law  ? 

We  cannot  so  understand  the  object  of  the  statute. 

Would  it  be  just  to  give  such  a  construction  to  a  law  involving 
tfo  many  public  interests,  and  so  intimately  connected  with  the 
rights  of  the  citizen  ?  Upon  the  hypothesis  claimed,  how  can  it  be 
held  that  all  the  real  and  personal  property  in  the  state  could  be 
bo  assessed  as  to  meet  the  spirit  and  intention  of  the  statute,  if  so 
large  a  portion  as  that  which  is  owned  by  corporations,  is  excluded 
from  the  general  machinery  of  the  law. 

An  annual  estimate  of  the  officer  representing  the  corporation 
would  compel  the  auditor,  if  it  should  become  necessary,  to  change 
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the  value  of  the  corporate  property  every  year,  thus  giving  to  the 
corporation  the  benefit  of  all  alterations  in  its  valne  six  times 
during  the  period  for  which  the  district  assessment  is  made,  with- 
out reference  to  the  board  of  equalization. 

317]  *It  would  place  the  plaintiffs  and  other  corporations  beyond 
the  restraints  of  the  general  law,  and,  fn  fact,  make  them  independ- 
ent of  its  provisions.  There  would  thus  be  no  equal  distribution 
of  the  burdens  of  taxation,  but  a  privilege  would  be  granted  to  one 
class  of  tax-payers,  that  could  not  be  claimed  by  the  other. 

But  the  section  21  gives  the  auditor  no  power  to  levy  a  tax  and 
place  it  upon  the  duplicate,  if  the  corporate  officer  should  neglect  or 
refuse  to  make  the  return  the  section  requires;  and  in  such  case  the 
corporations  need  only  decline  or  refuse  to  return  the  list,  and  they 
will  escape  taxation  altogether. 

These  considerations  satisfy  us  that  it  could  not  have  been  the 
object  of  the  legislature  to  give  a  new  mode  of  taxation  by  section 
21.  The  requirement  of  the  corporation,  if  this  section  should  be 
held  to  embrace  the  plaintiffs,  would  be  merely  cumulative,  and 
there  is  good  reason  to  hold  that  the  duty  it  imposes  must  apply  to 
those  corporations  whose  business  as  well  as  whose  property  extends 
into  and  is  transacted  in  several  counties  or  townships ;  as  a  railroad, 
turnpike,  bridge,  or  canal  company ;  and  that  the  value  of  the  real 
estate  returned  to  the  auditor,  is  to  be  regarded  only  as  furnishing 
a  rule  for  the  apportionment  of  the  tax  upon  the  personal  property 
owned  by  corporations  in  these  counties  or  townships. 

If,  then,  the  assessment  of  which  the  plaintiffs  complain,  has  been 
levied  in  the  same  mode  by  which  individuals  are  charged  on  the 
duplicate,  it  follows,  from  the  view  we  have  thus  taken,  that  the 
proceedings  of  the  assessor,  auditor,  and  treasurer  are  not  illegal  or 
void,  and  the  jurisdiction  claimed  for  us  by  the  plaintiffs,  does  not 
therefore  attach. 

318]  *It  is  also  argued  that  there  is  no  remedy  for  the  plaintiffs 
at  law,  and  the  late  case  of  Loomis  v*  Spencer,  21  Ohio,  153,  is  cited 
to  prove  it.  That  case  decides,  "  that  a  county  treasurer  who  seizes 
property  to  pay  a  tax,  without  color  of  law,  or  under  an  unconsti- 
tutional law,  which  is  the  same  as  no  law,  is  liable  in  trespass.11  It 
holds,  and  very  justly  too,  that  the  treasurer  is  protected  by  his  du- 
plicate, when  the  tax  is  erroneously  assessed,  or  the  assessor  or 
auditor  have  omitted  to  discharge  their  duties;  and  we  can  not  un- 
derstand that  the  old  rule  is  changed,  which  makes  the  officer  liable 
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who  acts  "coram  non  judice;"  the  decision  merely  re-affirms  the 
well-established  principle,  that  a  ministerial  officer,  acting  within 
his  jurisdiction,  is  not  liable  in  trespass.  Gwynne  on  Sheriffs,  574, 
'76,  76 ;  Taylor  v.  Alexander  et  al.,  6  Ohio,  147 ;  Little  t>.  Merrill, 
10  Pick.,  647. 

The  plaintiffs,  we  think,  still  have  all  the  remedy  they  would  have 
had  before  the  case  alluded  to  was  decided.  It  is  not  for  us  to  indicate 
what  that  remedy  should  be,  though  it  is  very  clear  to  our  minds 
what  it  is.  As  the  parties  have  failed  to  list  their  property  and  re- 
turn it  to  the  auditor,  they  have  taken  no  steps  to  ascertain  the 
amount  of  what  they  claim  to  be  their  legal  tax ;  and  it  may  well 
be  questioned  whether  such  diligence  or  anxiety  has  been  exhibited 
to  bear  their  portion  of  the  public  burdens,  as  can  be  regarded  with 
much  favor  by  a  court  of  equity. 

We  have  been  referred  to  our  code  of  practice,  and  asked  to  give 
a  liberal  construction  to  those  sections  upon  which  our  jurisdiction 
depends.  It  is  true,  that  the  distinctions  between  proceedings  at 
law  and  in  equity  are  abolished;  but  it  can  not,  we  think,  be  as- 
serted that  the  rules  of  equity  regulating  the  allowance  of  injunc- 
tions, *have  been  altered  or  abrogated.  The  section  238,  [3i9 
which  enumerates  the  causes  for  which  the  order  may  be  granted, 
confines  the  allowance  to  such  acts,  which,  if  permitted  to  be  done, 
would  produce  "great  or  irreparable  mischief  to  the  plaintiff,"  and 
this  is  but  the  affirmance  of  the  ordinary  rule  in  similar  cases.  We 
are  sustained  in  our  opinion  upon  this  point  by  the  decisions  of  the 
New  York  courts  on  their  own  code  of  practice,  which  is  more  fa- 
vorable for  the  plaintiffs  than  our  own.  By  the  section  219  of  that 
code,  the  injunction  may  be  granted  when  the  act  complained  of 
would  "produce  injury  "  merely,  and  yet  it  is  held,  that  with  this 
large  discretion,  the  New  York  code  does  not  alter  or  impair  the 
iormer  remedy:  it  does  not  create  a  new  one.  3  Code,  165 ;  Linden 
t>.  Fritz,  5  Prac.  188 ;  3  Sandf.  668 ;  Linden  v.  Hepburn,  4  lb.  374 ; 
Howard  v.  Ellis. 

We  adhere  to  the  principles  by  which  the  practice  of  courts  of 
equity  has  been  uniformly  governed,  and  are  not  at  liberty  to  adopt 
a  new  rule,  much  less  are  we  disposed  to  hazard  an  experiment  by 
introducing  supposed  improvements,  that  may  perchance  result  in 
injurious  innovations,  without  any  permanent  improvement  in 
practice. 

It  was  well  said  by  Lord  Bedesdale,  in  Bond  v.  Hopkins,  1  Sch. 
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4  Lef.  428 :  "  There  are  certain  principles  on  which  courts  of  equity 
act,  which  are  very  well  settled.  The  cases  which  occur  are  various, 
but  they  are  decided  on  fixed  principles.  Courts  of  equity  have  in 
this  respect  no  more  discretionary  power  than  courts  of  law.  They 
decide  new  cases  as  tbey  arise,  by  the  principles  on  which  former 
cases  have  been  decided,  and  may  thus  illustrate  or  enlarge  the  op- 
eration of  those  principles;  but  the  principles  are  as  fixed  and  cer- 
tain as  those  on  which  the  courts  of  common  law  proceed." 
320]  *Another  ground  is  urged  for  relief,  in  the  allegation  of  ir- 
reparable mischief;  though  the  facts  stated  in  the  petition  may  not 
now  exist;  if  60,  "  cessante  ratione,  cessat  lex."  But  if  the  injury 
complained  of  should  have  been  committed,  instead  of  threatened, 
we  could  regard  it  as  an  ordinary  trespass  only;  besides,  the  sum 
for  which  the  treasurer  can  distrain,  does  not  exceed  a  twentieth 
part  of  the  tax  assessed,  and  could  not,  therefore,  under  any  circum- 
stances, require  the  sale  of  the  entire  personal  property,  described 
as  of  such  peculiar  value. 

On  a  full  view  of  the  case,  we  can  find  no  ground*  for  our  inter- 
vention. 

The  case  of  Latimer  et  al.,  v.  Bowman,  which  has  been  argued  in 
connection  with  that  we  have  just  considered,  presents  other  ques- 
tions; the  most  important  of  which  is  the  constitutionality  of  the 
tenth  section  of  the  tax  law,  permitting  the  deduction  of  debts  by 
the  taxpayer,  in  estimating  the  value  of  his  credits  for  taxation. 

Our  views  already  given  upon  the  question  of  jurisdiction,  are 
applicable  to  this  case,  and  so  far  as  they  affect  the  question  dis- 
cussed, they  muflt  govern  our  decision.  Wo  are  referred,  however, 
to  an  additional  consideration  to  authorize  our  interference.  It  is 
claimed,  that  to  avoid  the  multiplicity  of  suits,  we  may  well  take 
jurisdiction.  This  case,  we  apprehend^ is  not  such  a  one  as  the  rule 
was  intended  to  embrace ;  the  rights  of  all  the  taxpayers  are  dis- 
tinct, and  there  is  no  necessary  connection  between  the  plaintiffs 
and  the  various  parties  who  are  assessed  upon  the  duplicate.  The 
claim  of  the  state  for  her  revenue  is  against  all  the  taxpayers  sever- 
ally, and  we  can  not  regard  the  decision  of  one  case,  when  the  right 
to  tax  is  invalid,  as  obligatory  upon  those  who  are  not  parties,  ex- 
321]  ccpt  so  *far  as  the  law,  as  expounded  by  the  court,  may  subse- 
quently become  a  rule.    Eden  on  Injunctions,  416-17. 

Could  we  find  any  power  to  grant  relief,  if  the  question  was  now 
an  open  one,  we  are  met  by  the  late  decisions  of  our  Supreme 
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Court,  in  22  Ohio,  12  and  13,  where  the  section  to  which  we  have 
alluded  was  considered,  and  pronounced  to  be  unconstitutional. 
These  adjudications  we  find  have  been  subsequently  acted  upon  in 
another  case,  by  the  same  court,  as  the  settled  law  of  that  tribunal. 

We  must  practically  reverse  these  decisions,  explain  away  their 
authority,  or  admit  it. 

We  can  not  assume  the  power  to  set  aside  or  disregard  the  rul- 
ing of  the  highest  judicial  tribunal  of  our  state ;  it  would  not  be 
just,  respectful,  or  courteous  to  do  so.  They  may  review  our  de- 
cisions, and  vacate  our  judgments,  but  we  must  defer  to  theirs.  Nor 
can  we  draw  nice  distinctions  between  the  grounds  upon  which 
they  place  their  judgments,  nor  criticise,  ex  cathedra,  the  arguments 
by  which  their  opinions  are  sustained ;  it  is  enough  that  those 
arguments  satisfy  the  judge  who  adjudicates  the  case ;  and  we  are 
concerned  only  with  the  result  to  which  he  has  arrived.  It  is  our 
duty  to  ascertain  what  the  decision  is,  and  then  defer  to  its  au- 
thority. 

We  may  not  perceive  the  force  of  the  reasoning,  nor  yet  feel  the 
appositeneBS  of  the  illustrations  that  the  judicial  opinion  may  ex- 
hibit ;  nay,  further,  we  may  regret  even  that  it  ever  was  given  ;  yet 
the  force  of  the  obligation  on  our  part  to  obey  the  appellate  tri- 
bunal is  not  thereby  lessened,  nor  its  authority  impaired. 

To  dissect  a  judicial  opinion  solemnly  announced ;  to  hold  that 
part  of  it  might  have  been  omitted,  and  if  so,  we  may  reject  such 
parts  as  not  necessary  to  the  decision  *of  the  precise  "  point  [322 
in  controversy,"  and,  therefore,  hold  it  to  be  rem  non  adjudicatam, 
we  can  not  believe  to  be  our  duty,  and  must  decline  the  office.  We 
are  not  required  to  declare  what  are  and  what  are  not  obiter  dicta, 
nor  yet  to  determine  how  far  in  our  judgment  the  main  question 
depended  for  its  solution  upon  what  is  said  to  have  been  but  a  col- 
lateral fact. 

In  the  cases  referred  to  we  may  well  perceive  how  the  point  de- 
cided was  made  to  bear  upon  the  questions  mooted  to  the  court  in 
a  manner  so  connected  with  the  construction  of  the  law  in  ques- 
tion, that  the  point  must  have  been  settled,  or  the  case  could  not 
have  been  properly  decided.  Until  we  have  occupied  a  judicial 
position,  and  felt  its  responsibilities,  we  can  not  properly  estimate 
the  duties  it  claims  from  the  incumbent,  and  it  is  very  certain  the 
advocate  can  not  fully  appreciate  it  while  pressing  his  peculiar 
opinions,  or  examining  by  his  own  view  of  his  client's  case  the 
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opinions  of  others.  There  must  be  felt  by  all  enlightened  jurists  a 
nice  sense  of  personal  responsibility  in  maturing  their  opinions  as 
well  as  expressing  them,  and  to  doubt  their  fidelity  is  to  distrust 
ourselves,  for  we  can  not  have  a  proper  respect  for  our  own  opin- 
ions, unless  we  regard  with  respect  the  opinions  of  those  who  are 
to  be  our  ultimate  arbiters  as  a  court  of  the  last  resort. 

We  hold,  then,  that  the  ruling  of  our  Supreme  Court  is  obligatory 
upon  us  until  it  shall  be  reversed  by  the  same  tribunal  that  an- 
nounced it,  and  it  is  but  just  that  the  court  who  have  adjudicated 
should  have  the  sole  right  to  revise  their  opinions. 

We  claim,  in  Ohio,  to  be  a  law-abiding  people,  and  our  judicial 
tribunals  have  borne  testimony  to  the  public  sentiment.  If,  at  any 
323]  time  of  sudden  excitement,  a  rash  or  *i  11 -ad vised  course 
may  have  been  taken,  it  has  always  been  remedied  at  a  subsequent 
period,  and  the  evil,  if  any,  atoned  for.  Throughout  our  judicial 
history,  such  has  been  the  action  of  our  courts. 

Whenever  the  Supreme  Court  of  the  United  States  have  pro- 
nounced their  opinion  upon  a  question. of  general  law,  or  constitu- 
tional right,  it  has  been  adopted  as  the  rule  of  decision  by  our 
courts.  Let  us  refer  to  cases.  The  principle,  decided  in  5  Ohio, 
433 ;  Lodwick  v.  Ohio  Insurance  Company,  having  been  overruled 
in  11  Pet.  205;  Waters  t>.  Louisville  Insurance  Company;  our 
Supreme  Court  in  11  Ohio,  147;  Perrin  v.  Protection  Insurance 
Company,  adopted  the  ruling  of  the  last  case,  and  changed  their 
former  decision.  So  in  Riley  v.  Johnston,  5  Ohio,  526,  the  point 
having  been  settled,  and  afterward  denied  in  16  Pet.  1,  Swift  v. 
Tyson ;  that  decision  was  made  the  ground  for  the  ruling  in  11 
Ohio,  172,  Carlisle  v.  Wishart,  which  produced  a  new  rule  of  con- 
struction as  to  mercantile  contracts.  The  adjudication  in  the  cele- 
brated case  of  the  Bank  of  the  United  States  v.  Osborn,  that  so 
thoroughly  subverted  certain  popular  notions  as  to  the  rights  of 
the  states,  has  been  submitted  to,  and  the  principles  set  forth  in  the 
great  case  of  Fletcher  v.  Peck ;  of  Gibbons  v.  Ogden,  and  the  Dart- 
mouth College  case,  to  Bay  nothing  of  the  many  others,  to  which 
we  might  allude,  have  been  recognized. 

We  can  not  forget  how  the  legal  profession,  a  few  years  since, 
was  taken  by  surprise,  to  say  no  more,  by  the  ruling  in  the  memor- 
able case  of  Grood  v.  Zercher,  12  Ohio,  364,  the  effect  of  which  was 
not  only  to  defeat  a  most  salutary  legislative  enactment,  but  to 
produce  confusion  in  the  transfer  of  titles  to  an  immense  amount 
232 


Vol.  I.]  SPECIAL  TERM.  324 

C.  G.  L.  A  C.  Co.  v.  Bowman.    L.  C.  <fe  L.  9.  Bowman. 

of  real  property,  we  should  say  also,  greatly  to  embarrass  the  ad- 
ministration *of  justice;  yet  that  decision  was  held  to  be  the  [324 
law,  until  overruled  in  16  Ohio,  599. 

However  doubtingly  the  ruling  in  Good  v.  Zercher  was  received 
by  the  courts  and  the  profession  generally,  all  yielded  to  the  deci- 
sion :  no  one  sought  to  separate  its  different  portions,  and  thus  deny 
the  result,  in  any  criticism  upon  detached  or  collateral  statements ; 
and  this  was  but  another  illustration  of  the  maxim,  "that  even 
error  of  opinion  should  be  tolerated,  when  reason  is  left  free  to 
combat  it." 

Prom  the  past,  we  may  anticipate,  for  the  future,  even  a  more 
improved  state  of  feeling,  in  surrendering  our  individual  convic- 
tions, when  a  legal  principle  is  authoritatively  established  or  af- 
firmed: for  ourselves,  we  have  but  to  vindicate  the  power  that 
decides,  by  our  obedience  to  the  exposition  of  the  law,  as  we  find 
it  to  be  declared. 

With  any  popular  feeling  that  has  been  manifested  on  the  subject 
connected  with  the  present  case,  we  take  no  part ;  to  do  so  would 
be  unworthy  of  the  bench,  and  unjust  to  those  whose  rights  are 
confided  to  our  protection.  We  must  maintain  our  own  jurisdic- 
tion, by  not  permitting  ourselves  to  usurp  that  of  a  tribunal 
superior  to  our  own,  and  we  shall  thus  fulfil  the  duty  we  owe  to 
ourselves,  as  well  as  the  profession,  by  preserving  intact  the  in- 
tegrity of  our  whole  judicial  system. 

The  injunction  prayed  for  in  this  case,  as  in  the  last,  must  be 
denied. 

Judge  Spencer,  having  the  Commercial  Bank  case  before  him 
in  special  term,  at  this  time,  did  not  deem  it  proper  to  enter  into 
any  extended  remarks  upon  this  case.  He  concurred  in  refusing 
the  injunction. 

Walker  and  Stanbery,  for  plaintiff. 

Judge  Caldwell  and  Geo.  M.  Pendleton,  for  defendant. 
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325]  *In  General  Term — January,  1856. 

Before  Stoker,  Gholsox,  and  Spehceb. 

The  Western  Farmers'  Mutual  Insurance  Company  v.  Henry 

Miller. 
[Who  sues  for  the  use  of  the  executor  of  Ethan  Stone,  deceased.] 

A  policy  of  insurance,  in  respect  of  the  rules  by  which  it  is  to  be  construed,  and 
the  principles  by  which  it  is  to  be  governed,  differs  nothing  from  other 
written  mercantile  contracts. 

The  common  expression,  that  it  is  "  eminently  a  contract  of  good  faith,1'  means 
only  that  the  good  faith  which  is  the  basis  of  all  contracts  is  more  especi- 
ally required  in  that  species  of  contract  in  which  one  of  the  parties  is  sup- 
posed to  be  necessarily  less  acquainted  with  the  details  of  the  subject  of  the 
contract  than  the  other. 

A  policy  of  insurance  is  a  contract  of  indemnity,  and  the  right  to  that  indem- 
nity, vested  by  the  contract,  can  be  taken  away  only  on  principles  alike  ap- 
plicable to  other  instruments  of  that  character. 

Where,  in  reference  to  the  use  of  premises  adjoining  those  insured,  there  is  no 
condition  in  the  contract  express  or  implied,  and  there  has  been  no  represen- 
tation or  suppression  of  any  fact  relating  to  the  subject-matter,  the  insured 
would  have  the  same  right  to  use  his  adjoining  property,  and  would  be 
governed  by  the  same  obligations,  in  respect  of  its  use,  as  any  other  owner. 

If  such  use  be  in  itself  lawful  and  right,  though  in  its  consequences  a  loss  re-' 
suit,  it  is  damnum  absegue  injuria,  and  no  legal  responsibility  rests  on  the 
owner. 

A  suppression  or  misrepresentation  of  material  facts,  though  from  ignorance, 
mistake,  or  negligence,  stands  on  the  same  ground  in  its  effect  on  the  policy 
as  if  such  suppression  or  misrepresentation  were  willful.  But  the  principle 
on  which  this  rule  is  founded  can  have  no  application  to  the  conduct  of  the 
insured  subsequent  to  the  making  of  the  contract. 

There  are  some  representations  in  their  nature  promissory.  Ex  gra.y  the  esti- 
mate of  the  risk  to  be  assumed  when  it  depends  upon  the  continuance  of 
material  circumstances  represented  to  the  insurer. 

The  materiality  of  a  representation  in  no  way  depends  upon  the  contingency 
of  an\njury  resulting  from  the  failure  to  make  it  good.  The  falsity  of 
the  representation  will  avoid  the  policy,  though  the  loss  occurred  from  a 
cause  unconnected  with  the  misrepresentation. 

[1  Handy,  208;  Misrepresentation,  2  Ohio  St.  52;  2  C.  S.  C.  R.  474;  Contra, 
8  Ohio  St.  458, 462.] 
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Plaintiffs  in  error  defendants  below. 

Stoker,  J.  The  plaintiffs  seek  to  reverse  a  judgment  rendered 
in  special  term  by  Gholson,  Judge. 

*On  the  trial,  it  appeared  that  the  plaintiffs  in  error,  who  [326 
were  then  defendants,  had  insured  the  present  defendant,  Miller, 
u against  loss  or  damage  by  fire  on  his  brick  tavern  house"  on  the 
corner  of  Lawrence  and  Front  streets,  Cincinnati,  in  the  sum  of  two 
thousand  dollars ;  the  risk  was  to  commence  on  the  17th  January, 
1852,  and  continue  for  one  year  next  succeeding.  The  premises  were 
dstroyed  by  fire  on  the  14th  December,  1852,  and  the  policy  assigned 
to  the  executor  of  Stone  on  the  28th  December  in  the  same  year. 

The  defendant  pleaded  the  general  issue,  and  filed  a  special  plea, 
setting  forth,  among  other  things,  that  the  plaintiff  ought  not  to 
recover,  "  because,  at  the  time  the  policy  issued,  the  plaintiff  was 
in  possession  through  his  tenants  of  a  brick  building  adjoining  the 
property  insured,  which  building  had  by  and  with  the  plaintiffs1 
consent  been  used  as  and  for  a  manufactory  of  laths,  and  afterward, 
and  before  the  premises  insured  had  been  burned,  the  occupation 
and  use  of  said  building  had  by  and  with  the  plaintiff's  consent 
been  changed  from  a  lath-factory  to  a  manufactory  of  spokes ;  by 
which  change  of  use  the  risk  of  loss  by  fire  of  said  building,  and  of 
the  property  insured,  was  enhanced,  and  afterward,  and  in  conse- 
quence of  said  use  as  a  manufactory  of  spokes,  the  building  in 
which  the  same  was  carried,  on  took  fire  and  was  consumed,  and 
said  fire  was  communicated  and  extended  to  the  property  insured, 
which  was  also  consumed,  whereby  the  loss  occurred,  etc.,  as  al- 
leged."    To  this  plea  the  plaintiff  below  demurred. 

The  judge  at  special  term  sustained  the  demurrer,  and  gave  judg- 
ment against  the  defendants  for  the  amount  of  the  loss. 

•The  only  error  assigned  is  the  refusal  of  the  court  to  sub-  [327 
tain  the  above  plea. 

It  is  admitted  that  the  insurers,  at  the  time  the  risk  was  taken, 
knew  that  an  adjoining  building  to  the  premises  insured  was  used 
and  occupied  as  a  lath  factory.  There  is  no  proof  of  concealment 
or  misrepresentation  on  the  part  of  the  insured,  and  no  warranty 
in  the  policy  that  the  use  of  the  adjoining  property  should  be  re- 
stricted to  any  particular  employment.  It  is  not  alleged  that  there 
was  fraud  or  bad  faith  in  the  occupation  of  the  building  at  the  time 
the  policy  was  issued,  or  afterwards ;  the  ground  is  taken  generally, 
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that  the  risk  was  increased  by  the  change  of  use,  and  as  the  fire 
commenced  in  the  building  thus  occupied,  the  insurers  are  dis- 
charged. 

Among  the  many  stipulations  and  conditions  in  the  policy,  there 
is  none  that  subjects  the  insured  to  a  forfeiture  of  the  contract  if 
the  risk  should  be  increased  by  the  occupation  of  the  adjoining 
building ;  in  fact,  there  is  no  reference  to  it  for  any  purpose. 

It  is  sought,  however,  to  sustain  the  plea  on  the  assumption,  that 
if  a  loss  should  happen  to  the  property  insured  by  the  destruction 
of  the  adjoining  property,  the  insurers  are  discharged  if  there 
should  be  an  increase  of  risk  in  the  mode  of  occupation. 

We  have  already  intimated  that  the  insurers  have  provided  for 
no  such  contingency  in  their  policy.  They  might  very  properly 
have  made  it  the  subject  of  contract,  and  stipulated  accordingly ; 
but  they  have  foreborne  to  do  so,  and  we  are  therefore  to  determine 
the  rights  of  the  parties  by  the  ordinary  rules  of  law,  in  relation 
to  the  construction  of  agreements. 

It  has  been  said,  and  very  justly  too,  that  the  contract  *of  [328 
insurance  is  eminently  one  of  good  faith,  and  so  we  regard  it,  es- 
pecially as  the  rule  is  applicable  to  marine  risks,  where  so  much 
confidence  is  placed  in  the  representations  and  the  knowledge  of 
the  assured ;  but  we  find  no  difference  in  the  degree  of  fairness  and 
honest  intention,  required  in  all  agreements,  whether  they  pertain 
to  the  sale  of  merchandise,  the  performance  of  stipulated  duties,  or 
the  insurance  upon  property.  Good  faith  lies  at  the  foundation  of 
all  contracts,  and  where  it  is  essentially  wanting,  the  obligation  to 
perform  them  is  at  an  end  ;  but  what  good  faith  is,  how  far  it  ex- 
tends, and  how  it  is  to  be  estimated,  must  depend,  not  upon  doubt- 
ful constructions  or  nice  distinctions;  it  is  simply  the  application 
of  the  maxim,  as  old  in  law  as  it  is  true  in  ethics,  "Sic  utere  tuum, 
ut  alienum  non  laedas"  1  Sandf.  137-151.  Howe  v.  Mutual  Ins. 
Co.;  1  Seld.  469-474.     Gates  v.  Madison  Mutual  Ins.  Co. 

If  the  adjoining  building  to  the  property  destroyed  was  not  the 
subject  of  representation  or  warranty  by  the  insured,  and  no  men- 
tion is  made  of  it  in  the  policy,  nor  any  increase  of  risk  provided 
for,  our  inquiry  is  narrowed  down  to  this :  does  the  mere  change 
of  use  or  employment  in  that  building,  where  no  fraud  is  suggested, 
furnish  a  defense  to  this  action  if  the  loss  of  the  property  insured 
was  occasioned  by  the  destruction  of  the  adjoining  building? 

In  Pirn  v.  Reid,  6  Man.  &  Gr.,  Tindal,  C.  J.,  said,  with  great  pro- 
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priety :  "  There  is  a  material  distinction  between  matters  to  vitiate 
the  policy  arising  subsequently  to  the  execution  thereof,  and  such 
matters  existing  at  the  time  the  policy  was  effected."  Coltman,  J., 
in  the  same  case  remarked:  " Independently  of  the  conditions, 
there  *is  nothing  contained  in  the  policy,  from  which  we  [329 
can  say  that  it  would  be  vacated  by  a  mere  change  of  business.  It 
is  effected  upon  a  paper-machine,  and  other  property  therein  de- 
scribed ;  and  the  circumstance  of  cotton-waste  having  been  lodged 
on  the  premises,  and  the  danger  of  fire  thereby  increased  must  bo 
provided  against  by  specific  condition,  otherwise  the  policy  would 
not  be  avoided  ;"  and  Maule,  J.,  held,  u  that  in  the  absence  of  fraud 
such  an  alteration  would  not  vitiate  the  policy ;  and  that  the  in- 
surers must  pay  for  any  loss,  notwithstanding  such  alteration,  unless 
they  have  provided  against  it  in  the  contract."  Cress  well,  J., 
agrees  fully  with  his  brethren,  and  holds,  "  that  without  fraud  on 
the  part  of  the  assured,  where  the  conditions  of  the  policy  did  not 
forbid  the  change  of  business,  the  policy  would  not  have  been  void 
by  the  general  law  of  insurance."  See  also  Shaw  v.  Robberds,  6 
Adolph  &  Ellis,  75. 

In  5  Hill,  16,  Grant  v.  The  Howard  Insurance  Company,  it  was 
hold  :  "  As  there  was  no  express  prohibition  contained  in  the  policy 
against  the  erection  of  additional  or  adjoining  buildings,  it  is  not 
for  the  court  to  interpolate  Such  a  condition  by  construction  or  im- 
plication, so  as  to  avoid  the  contract,  whether  the  company  had  sus- 
tained any  injury  thereby,  or  not." 

There  can  be  no  warranties,  but  those  that  are  inserted  in  or 
made  part  of  the  policy,  14  Barbour,  384,  Walls  v.  Howard  Insur- 
ance Company ;  lb.  547,  Young  v.  Washington  Insurance  Com- 
pany ;  5  Hill,  190,  Burritt  v.  Saratoga  Mutual  Fire  Insurance  Com- 
pany, where  the  cases  are  collected  by  Judge  Bronson.  The  same 
ruling  is  found  in  22  Ohio  St.  463,  Protection  Insurance  Company  v. 
Harmer. 

Where  there  is  no  clause  or  condition  prohibiting  *another  [330 
nse  of  the  building  insured,  though  the  occupation  afterwards  may 
be  more  hazardous  than  the  use  to  which  it  was  appropriated  when 
the  risk  was  taken,  we  understand  it  to  be  the  settled  law,  that  such 
a  change  by  the  insured  does  not  vacate  the  policy.  The  insurer 
may  always  protect  himself,  by  a  clause  in  the  contract,  and  the 
extent  to  which  conditions  are  already  inserted  in  the  policy,  or 
made  a  part  of  it  by  direct  reference,  is  conclusive  as  to  the  under- 
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standing  of  all  intelligent  underwriters,  as  to  their  ultimate  lia- 
bility. Their  shrewdness  and  experience  may  well  anticipate  all 
probable  perils  during  the  existence  of  the  risk,  more  especially 
when  the  subject  insured  is  fully  known  at  the  time  the  risk  com- 
menced ;  and  it  can  not,  therefore,  be  claimed  that,  when  they  have 
not  protected  themselves  by  the  policy,  they  should  be  permitted 
to  seek  immunity  in  the  courts. 

If  this  is  the  rule,  as  to  the  specific  property  insured,  for  a  much 
stronger  reason  it  must  apply  to  buildings  that  are  not  named  in 
the  policy,  or  contemplated  in  the  risk. 

We  are  told,  however,  and  the  point  is  ingeniously  argued,  that 
it  was  lawful  and  right  to  occupy  the  adjoining  building,  in  the 
mode  in  which  it  was  used,  when  the  risk  commenced,  and  even  to 
change  its  use,  provided  no  injury  happened  to  the  property  in- 
sured by  its  destruction.  This  proposition  involves  a  seeming 
paradox,  and  may  be  stated  thus  :  there  is  no  prohibition  against 
the  use  of  the  property  for  any  purpose,  if  no  actual  injury  happens 
to  the  buildings  insured.  However  hazardous  the  use,  the  question 
is  not  the  danger  incurred,  but  the  loss  actually  sustained;  thus 
determining  the  act  which  creates  an  additional  risk,  by  the  result 
it  may  produce,  rather  than  by  the  nature  of  the  act  itself.  This 
331]  mode  of  reasoning  *reverses  very  summarily  the  rule  of 
construction,  as  to  express  warranties,  for  the  rule  would  then 
be,  not  whether  the  insured  had  violated  his  engagements,  but 
whether  the  violation  caused  the  loss. 

A  warranty  must  be  literally  fulfilled ;  when  the  condition  is  once 
prescribed,  and  made  part  of  the  agreement,  it  must  be  performed, 
or  the  risk  is  at  an  end.  It  is  not  made  to  depend  upon  remote 
consequences  or  probable  results ;  it  becomes  void  by  the  act  of  the 
insured,  the  moment  he  violates  his  contract. 

We  are  referred  to  Stebbins  v.  The  Globe  Insurance  Company,  2 
Hall,  632.  In  this  case,  the  insured,  at  the  time  he  applied  for  the 
risk,  presented  a  diagram  of  the  property,  a  portion  of  which  was 
marked  as  vacant :  this  paper  was  referred  to  in  the  policy.  After 
the  risk  commenced,  the  insured  erected  buildings  upon  the  vacant 
part  of  his  lot,  and  a  loss  having  occurred,  it  was  claimed  that  the 
words  as  vacant  contained  a  warranty,  that  the  ground  should  not 
be  built  upon  during  the  risk,  except  the  insurers  should  consent. 
Judge  Oakley,  in  deciding  the  case,  held,  that  though  in  his  judg- 
ment the  policy  was  not  rendered  void  by  the  subsequent  erection 
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of  the  buildings,  it  by  no  means  follows  that  the  insurers  are  com- 
pelled to  bear  any  loss  which  may  be  the  result  of  any  act  on  the 
part  of  the  insured  ;  the  contract  has  its  foundation  in  the  mutual 
good  faith  of  the  parties.  If  the  assured  should  violate  that  good 
faith  in  any  circumstance  entering  into  the  creation  of  the  contract, 
it  is  no  doubt  void ;  and  if,  subsequently  to  the  commencement  of 
the  risk,  he  acts  with  fraud  or  gross  negligence,  he  ought  not  to  re- 
cover. This  we  regard  as  the  substance  of  the  Judge's  opinion  ;  he 
confines,  we  think,  the  act,  that  would  *under  the  circura-  [332 
stances  proved  vacate  the  policy,  to  the  fraudulent  conduct  of  the 
assured,  and  it  is  not  consistent,  on  any  other  construction,  with 
the  evidence  in  the  case,  and  the  finding  of  the  juy. 

In  13  B.  Mon.  283,  Howard  v.  Kentucky  and  Louisville  Insur- 
ance Company,  the  court  said :  "  The  erection  of  an  adjacent  build- 
ing by  the  assured  did  not  render  the  policy  void,  there  being  no 
prohibition  against  it  in  the  policy.  It  might  not  have  produced 
any  actual  injury  to  the  insurers,  even  if  it  greatly  increased  the 
risk,  and  as  the  act  did  not  violate  any  stipulation  in  the  policy, 
the  law  would,  in  the  event  that  no  injury  resulted  from  it,  regard 
it  as  harmless  and  unimportant."  -  It  is  then  held,  "the  contract  of 
insurance  rests  upon  the  mutual  good  faith  of  the  parties,  and  that 
good  faith  is  violated  by  doing  any  act  which  increases  the  risk. 
The  act  does  not  impair  the  rights  of  the  insured,  if  no  loss  follows; 
but  if  it  occasions  a  loss,  such  loss  devolves  upon  him."  To  sustain 
this  ruling,  the  case  of  Stebbins  v.  The  Grlobe  Insurance  Company, 
is  quoted,  which,  in  our  judgment,  furnishes  no  argument  in  its 
favor ;  and  Phillips  on  Insurance  177,  where  the  same  case  is  the 
only  authority  quoted  for  the  statement  of  the  commentator. 

In  Boatwright  et  al.  v.  iEtna  Insurance  Company,  1  Strobhart 
281,  Judge  Richardson  held,  that  "  the  established  principle  is  this, 
if  the  risk  is  materially  increased  by  the  act  of  the  assured,  and 
loss  follows,  the  policy  is  avoided  ;  and  again,  no  underwriter  has 
ever  been  held  to  be  answerable  for  losses,  directly  and  evidently 
occasioned  by  the  fault  of  the  assured ;"  this,  we  admit,  is  the  gen- 
eral rule  as  applicable  to  marine  risks ;  but  we  can  not  find  any 
authority,  by  which  we  are  authorized  to  bring  within  it  *a  [333 
loss  upon  a  fire  policy,  unless  there  is  some  covenant  to  forbid  the 
act,  or  where,  as  we  have  already  said,  there  is  fraud. 

The  rule  clearly  is,  where  the  parties  to  an  agreement  have  de- 
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fined  its  terras  and  prescribed  its  obligations,  that  nothing  can  be 
required  beyond  it  of  either  party,  except  good  faith. 

Express  covenants  take  away  all  implied  covenants,  and  none 
such  can  be  inferred.  11  Johns.  122,  Yanduken  v.  Vanduken.  This 
is  but  the  just  exposition  of  the  legal  maxim,  "Expres&io  unius  est 
exclusio  alterius" 

The  case  of  Stebbins  v.  The  Globe  Ins.  Co.,  which  seems  to  have 
been  one  of  first  impression,  as  it  is  referred  to  so  often,  has  been 
lately  considered  by  the  Supreme  Court,  and  the  Court  of  Appeals 
of  New  York,  in  1  Seld.  476,  Gates  v.  Madison  Co.  Mutual  Ins.  Co., 
and  14  Barb.  555,  Young  v.  Washington  Co.  Mutual  Ins.  Co.  These 
cases  very  materially  qualify  the  supposed  ruling  of  Judge  Oakley, 
and,  we  think,  are  not  in  conflict  with  the  view  we  have  taken. 

The  law  is  now  settled,  both  in  England  and  the  United  States, 
that  the  proximate  cause  of  the  loss  determines  the  liability  of  the 
insurer.  Whatever  the  rule  formerly  was,  it  is  now  universally 
admitted  that  a  loss,  occasioned  by  the  mere  fault  and  negligence 
even  of  the  insured,  or  his  servants,  without  fraud  or  design,  is  a 
loss  within  the  policy.  Ellis  on  Ins.  72;  Lawrence  v.  Col.  Ins.  Co., 
2  Pet.  47 ;  same  case,  10  Pet.  508 ;  Patapsco  Ins.  Co.  v.  Coulter,  3 
Pet.  222;  Perrin's  Adm'r  v.  Protection  Ins.  Co.,  11  Ohio,  147; 
Waters  v.  Merchants'  Lou.  Ins.  Co.,  11  Pet.  213;  5  Mees  &  Welsby, 
413,  Dixon  v.  Saddler. 

334]  *If  the  neglect  or  carelessness  of  the  insured,  when  ap- 
plied to  the  subject  insured,  can  not  prevent  the  recovery  of  a  loss 
by  fire,  can  it  be  claimed  that  a  different  rule  attaches  to  a  supposed 
increase  of  risk  in  new  erections,  or  the  use  of  adjoining  buildings 
different  from  the  original  occupation?  If  there  must  be  fraud  to 
vacate  the  policy  in  the  one  case,  there  must  assuredly  be  the  same 
reason  to  require  it  in  the  other. 

Unless,  then,  in  a  case  like  the  present,  bad  faith  is  actually 
proved  to  exist  on  the  part  of  the  insured,  we  hold  he  would  have 
the  right  to  recover;  and  as  no  such  act  is  alleged  in  the  defend- 
ant's second  plea,  the  judge  who  tried  the  case  at  special  term,  we 
are  satisfied,  decided  rightly — and  the  judgment  rendered  by  him 
is  therefore  affirmed. 

Hoadly,  for  plaintiffs  in  error. 

Taft,  for  defendant  in  error. 
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In  Special  Term— January,  1866. 
Ghoxbox,  Jn  presiding. 

John  Swasey  &  Go.  v.  William  Laycock. 

In  a  common  law  submission,  the  fight  to  enforce  the  award  by  action  is,  as  a 
general  rule,  clear,  and  the  contract  of  the  parties  by  which  this  right  is 
taken  away  should  be  express.  The  fact  that  the  award  may  be  enforced 
in  another  mode  constitutes  no  bar  to  the  action. 

An  award  may  be  set  aside  for  a  mistake  of  law,  but  not  for  error  of  judgment 
as  to  the  law.  If  the  arbitrator  without  investigation,  or  without  any  exer- 
cise of  his  own  judgment,  erroneously  assumes  the  law,  then  the  award  may 
be  set  aside,  if  it  appears  on  its  face  that  it  was  based  on  such  erroneous 
assumption ;  but  if  he  exercise  his  judgment  as  to  the  law,  it  is  conclusive. 

[1  Ohio  St.  166;  9  Ohio  St.  833.] 

Gholson,  J.  This  action  is  brought  on  an  award,  directing  the 
payment  of  $2,509.89,  assessed  by  the  arbitrators  as  damages  for 
the  non-performance  of  a  contract  in  relation  to  *the  sale  [385 
of  5,000  pieces  of  bulk  sides.  The  submission  and  award  have 
been  set  out  in  the  petition,  and  the  defendant  has  filed  a  demur- 
rer, on  the  ground  that  there  is  no  sufficient  cause  of  action. 

I  shall  proceed  to  examine  and  decide  the  points  argued  before- 
me,  in  the  order  in  which  they  were  presented  by  counsel,  referring: 
as  to  each  point  to  that  part  of  the  petition  the  submission  and 
award  appertaining  thereto. 

It  is  first  claimed  that  no  action  will  lie  on  the  award,  because  the 
submission  shows  that  the  parties  intended  that  it  should  only  be- 
enforced  by  another  proceeding,  specially  pointed  out.  The  sub- 
mission shows  that  the  plaintiffs  had  obtained  a  judgment  by  default 
against  the  defendant,  in  the  Court  of  Common  Pleas,  for  a  breach  of 
the  contract  stated  above ;  that  the  defendant  had  grounds  on  which 
he  expected  to  set  the  judgment  aside.  And  thereupon  the  origi- 
nal matter  in  controversy  was  referred  to  arbitration ;  the  judg- 
ment was  to  stand  as  a  security  for  the  payment  of  the  award  ;  if 
nothing  was  found  to  be  due  on  the  judgment,  its  satisfaction  was 
to  be  entered ;  if  less  than  the  amount  of  the  judgment  was  found 
to  be  due,  the  excess  was  to  be  remitted ;  and  in  case  any  suiil 
vol.  1—16  241 
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should  be  found  due  under  the  original  cause  of  action,  which  was 
in  no  case  to  exceed  the  amount  of  the  judgment  and  interest,  then 
the  defendant  was  to  pay  the  amount  so  found  to  be  due,  with  the  costs 
in  the  Court  of  Common  Pleas,  within  ten  days  from  the  rendition 
of  the  award,  and  in  default  of  such  payment  the  plaintiff  might 
issue  execution  on  the  judgment  for  the  amount  of  the  award. 

It  appears  to  me  that  there  is  nothing  in  the  submission  or  in  the 
336]  general  principles  of  law  applicable  in  such  *a  case  to  de- 
bar the  plaintiff  from  an  action  on  the  award  to  recover  the  sum 
found  to  be  due.  It  is  the  policy  of  the  law  to  amplify  its  rem- 
edies, and,  without  usurping  jurisdiction,  to  apply  its  rules  to  the 
advancement  of  substantial  justice.  9  M.  &  W.  818.  It  may  be 
most  important  to  the  plaintiff  to  have  the  validity  of  his  award 
and  the  right  to  enforce  it  tested  in  the  ordinary  mode  by  action. 
Any  execution  issued  on  the  judgment  mentioned  in  the  submission 
might  be  subject  to  be  set  aside  on  a  summary  application.  As  a 
general  rule,  an  action  to  recover  the  amount  to  be  paid  under  an 
award  is  maintainable.  1  Chitty  PI.  109.  To  take  away  such  right 
•of  action  would  require,  in  my  opinion,  a  provision  more  clear  and 
•express  than  any  found  in  this  case.    Elder  v.  House,  15  Wend.  218. 

At  common  law  an  action  of  debt  might  have  been  maintained 
•on  a  judgment  of  one  of  the  superior  courts  of  record.  1  Chitty 
PI.  Ill ;  1  Salk.  209.  So  it  seems  now  to  be  held  that  an  action  of 
•debt  is  maintainable  on  the  order  or  decree  of  a  court  of  equity, 
♦directing  the  payment  of  money.  3  Caines,  22 ;  9  S.  &  E.  261 ;  51 
JS.  C.  L.  E.  295.  The  right  to  enforce  the  judgment  or  decree, 
•otherwise  than  by  action,  constitutes  no  bar,  and  a  like  reason  ap- 
pears to  apply  to  the  award  in  this  case. 

Indeed,  the  provision  in  the  submission,  that  execution  might  be 
issued  on  the  judgment,  it  having  been  already  stated  that  the 
judgment  was  to  stand  as  a  security,  seems  to  have  been  superflu- 
ous. There  is  surely  nothing  in  that  provision  which  prohibits 
itho  right  of  action,  secured  by  the  general  principles  of  law. 

The  cases  which  have  been  cited  as  to  submissions  to  be  made  a 
•3>7]  rule  of  court,  or  awards  to  be  enforced  under  *the  provis- 
ions of  particular  statutes  have  no  application,  1  think,  to  the 
present.  They  may  well  stand  on  the  rule  of  the  common  law, 
that  upon  a  new  statute  which  prescribes  a  particular  remedy,  no 
remedy  can  be  taken  but  the  particular  remedy  prescribed  by  the 
statute.  Moyor  v.  Eisby,  14  Serg.  &  E.  162-165.  An  award  under 
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a  submission,  to  be  made  a  rale  of  court,  and  in  pursuance  of  an 
express  statutory  regulation,  is  rather  a  legal  proceeding  in  tl.e 
course  of  justice,  not  consummate  until  acted  on  in  the  mode  pre- 
scribed, and  such  action  alone  may  well  be  deemed  to  have  been  in 
the  contemplation  of  the  parties.  It  is  not  claimed  that  our  statute 
regulating  arbitrations  and  authorizing  the  submission  to  be  made 
a  rule  of  court,  in  any  respect  invalidates  a  common  law  submission 
not  to  be  made  a  rule  of  court,  such  as  is  the  submission  in  the 
present  case.  The  award,  then,  stands  on  the  contract  of  the  parties, 
and  steers  clear,  in  respect  of  the  remedy  upon  it,  of  the  principle 
which  might  be  considered  applicable  to  the  other  class  of  cases. 

It  is  next  claimed  that  the  award  is  invalid.  The  arbitrators 
have  shown  on  the  face  of  their  award,  the  grounds  of  their  deci- 
sion ;  one  of  those  grounds  is  founded  on  a  legal  proposition,  which 
is  claimed  by  the  defendant  to  be  incorrect. 

Before  proceeding  to  examine  the  proposition  as  to  which  it  is 
alleged  the  arbitrators  have  erred,  it  is  proper  to  inquire  how  far 
and  in  what  respect  an  error  in  an  award,  as  to  a  matter  of  law, 
may  be  examined.  On  this  point  the  authorities  are  neither  clear 
nor  consistent.     See  6  Pick.  155. 

One  cause  of  the  apparent  conflict,  in  some  of  the  cases,  probably 
grows  out  of  a  misunderstanding  of  the  sense  in  *which  [338 
words  have  been  used.  When  it  is  said  that  an  award  may  be  set 
aside  for  a  mistake  of  law,  apparent  on  its  face,  does  the  term  "  mis- 
take of  law,"  necessarily  embrace  an  error  in  judgment,  on  a  con- 
troverted point  of  law  ? 

In  a  very  important  case  in  Massachusetts,  Boston  Water  Power 
Co.  v.  Gray,  6  Mete.  131,  166-168,  in  which  the  whole  doctrine 
on  this  subject  was  thoroughly  discussed,  it  is  said :  "  When 
the  parties  have  expressly,  or  by  reasonable  implication,  sub- 
mitted the  questions  of  law  as  well  as  the  questions  of  fact 
arising  out  of  the  matter  of  controversy,  the  decision  of  the  arbi. 
trators  on  both  subjects  is  final.  It  is  upon  the  principle  of  res  ad- 
judicata,  on  the  ground  that  the  matter  has  been  adjudged  by  a 
tribunal  which  the  parties  have  agreed  to  make  final,  and  a  tribu- 
nal of  last  resort  for  that  controversy;  and  therefore  it  would  be 
as  contrary  to  principle  for  a  court  of  law  or  equity  to  rejudge  the 
same  question,  as  for  an  inferior  court  to  rejudge  the  deci- 
sion of  a  superior,  or  for  one  court  to  overrule  the  judgment 
of  another,  when  the  law  has  not  given  an  appellate  jurisdiction, 
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or  a  revising  power,  acting  directly  upon  a  judgment  alleged  to  be 
erroneous.  .  .  .  But  where  the  whole  quitter  of  law  and  fact 
is  submitted,  it  may  be  open  for  the  court  to  inquire  into  a  mistake 
of  law  arising  from  matter  apparent  on  the  award  it3elf ;  as  when 
the  arbitrator  has,  in  his  award,  raised  the  question  of  law  and 
made  his  award  in  the  alternative,  without  expressing  his  own 
opinion ;  or,  what  is  perhaps  more  common,  where  the  arbitrator 
expresses  his  opinion,  and  cod  form  ably  to  that  opinion,  finds  in  favor 
of  one  of  the  parties;  but  if  the  law  is,  otherwise,  in  the  case 
stated,  then  his  award  is  to  be  for  the  other  party.  In  such  case, 
there  is  no  doubt,  the  court  will  consider  the  award  conclusive 
839]  *as  to  the  fact,  and  decide  the  question  of  law  thus  pre- 
sented. 

"Another  caae  somewhat  analogous,  is  where  it  is  manifest,  upon 
the  award  itself,  that  the  arbitrator  intended  to  decide  according 
to  law,  but  has  mistaken  the  law.  Then  it  is  manifest,  that  the  re- 
sult does  not  conform  to  the  real  judgment  of  the  arbitrator.  For 
then,  whatever  his  authority  was  to  decide  the  questions  of  law,  if 
controverted,  according  to  his  own  judgment,  the  case  supposes 
that  he  intended  to  decide  as  a  court  of  law  would  decide;  and 
therefore,  if  such  decision  would  be  otherwise,  it  follows  he  intended 
to  decide  the  other  way." 

The  two  first  instances  put  under  the  head  of  a  "  mistake  of  law," 
in  the  above  extract,  are  not  properly  so  classed.  One  supposes 
no  decision  made  on  the  part  of  the  arbitrator ;  the  other,  that  the 
question  decided  is  intended  to  be  re-examined,  and  the  judgment 
of  the  arbitrator,  if  erroneous,  corrected,  and  the  award  is  expressly 
made  with  such  a  view.  The  last  case  is  really  the  only  one,  in 
which  there  may  be  properly  said  to  be  a  mistake  of  law,  apparent 
on  the  award  and  open  for  inquiry.  Now,  what  is  the  character 
of  such  a  mistake  of  law,  as  described  in  the  last  paragraph  ex- 
tracted from  Metcalf 's  Reports,  I  must  confess,  is  not  made  entirely 
clear  to  my  mind  by  the  description  there  found.  And  yet  it 
seems  that  the  mistake  of  law  there  intended  is  something  different 
from  an  erroneous  judgment  on  a  question  of  law,  controverted  by 
the  parties  and  decided  by  the  arbitrator. 

A  like  description  of  a  mistake  of  law,  apparent  on  the  award,  is 

to  be  found  in  the  other  cases.    In  the  case  of  Bell  v.  Price,  recently 

decided  in  New  Jersey,  it  is  said :  "  In  regard  to  mistakes  in  law, 

340]    courts  will  not  interfere,  *anless  it  appears  that  the  arbi- 
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trators  meant  to  decide  according  to  the  legal  rule,  and  bad  mis- 
taken it ;  and  it  must  80  appear  on  the  face  of  the  award,  or  by  the 
statement  of  the  arbitrators.  If  arbitrators  mean  to  decide  accord- 
ing to  law,  but  mistake  the  rule  in  some  palpable  and  material 
point,  in  such  case  the  award  will  be  set  aside,  as  not  conformable 
to  their  real  judgment  and  intention.  But,  unless  they  intend  to 
be  bound  by  ihe  legal  rule,  courts  will  not  withdraw  the  matter 
from  the  tribunal  which  the  parties  themselves  have  selected.  The 
courtB  will  not  undertake  to  inquire,  whether  the  conclusion  was 
right  or  not,  unless  they  can  see  that,  professing  to  decide  accord- 
ing to  law,  the  arbitrators  had  decided  contrary  to  law."  2  N.  J. 
o78-590.  In  the  case  of  Crabtree  v.  Green,  8  Geo.  8-20,  it  is  said 
the  mistake  must  appear  on  the  award  itself,  and  even  then  "it 
must  be  in  a  case  when  the  arbitrator,  intending  to  apply  the  law 
correctly,  has  mistaken  what  the  law  is."  And  a  case  is  given  in 
illustration,  when  the  arbitrator  mistakes  the  period  fixed  by 
statute  for  bringing  an  'action,  and  decides  under  the  influence  of 
such  a  mistake. 

The  judge  in  that  caBe  says :  "I  apprehend  that  no  case  is  to  be 
found,  when  the  question  of  law  being  submitted  distinctly,  and 
the  judgment  being  on  that  question,  nakedly,  that  the  judgment 
has  been  opened  because  of  a  mistake  of  law."  In  this  remark  it  is 
obvious,  that  the  judge  uses  the  term  "mistake  of  law"  in  the  same 
sense  in  which  it  would  be  said,  that  there  had  been  an  erroneous 
judgment  on  a  point  of  law,  and  for  such  a  mistake  of  law  holds 
that  there  can  be  no  relief. 

This  kind  of  mistake  of  law  is  referred  to  in  a  very  recent  case 
in  England,  by  Wilde,  C.  J.,  Fuller  v.  *Fenwick,  3  C.  B.,  [341 
54  E.  C.  L.  705-711,  who  says:  "The  question  as  to  how  far  the 
court  will  interfere  to  correct  the  mistake  of  an  arbitrator  in  fact 
or  in  law,  has  been  presented  in  every  possible  shape.  In  some  of 
the  cases  the  discussion  has  proceeded  upon  &  supposed  difference, 
where  matter  of  law  was  in  question,  between  a  lay  and  a  profes- 
sional arbitrator.  Lord  EUenborough  first,  and  subsequently  all 
the  judges,  repudiated  any  such  distinction,  holding  that  when 
parties  have  thought  fit  to  withdraw  from  the  decision  of  the  ordi- 
nary tribunals,  and  have  selected  their  own  judge,  they  must  be 
content  to  abide  his  judgment.  The  question  has  also  been  dis- 
cussed in  cases  where  some  point  of  law  has  suddenly  arisen  in  the 
course  of  the  inquiry,  and  where,  though  the  matter  was  present 
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to  the  mind  of  the  arbitrator,  but  little  time  was  afforded  for  con- 
sideration ;  and  the  courts  have  said,  that  whether  the  arbitrator 
was  a  professional  man  or  a  layman,  they  would  not  inquire 
whether  his  conclusion  was  right  or  not,  unless  they  could,  upon 
the  face  of  the  award,  distinctly  see  that  the  arbitrator,  professing 
and  intending  to  decide  in  accordance  with  law,  had  unintention- 
ally and  mistakenly  decided  contrary  to  law.  The  question  there- 
fore is,  whether  we  can,  from  what  appears  on  the  face  of  the 
award,  come  to  the  conclusion  that  the  arbitrator  has  decided  this 
case  in  violation  of  some  known  principle  of  law." 

And  here  again  it  is  not  entirely  clear,  especially  in  view  of  the 
last  remark,  whether  an  error  in  judgment,  by  deciding  contrary 
to  some  known  principle  of  law,  appearing  on  the  face  of  an  award, 
might  not  be  considered  a  mistake  in  law.  This  last  remark,  how- 
ever, it  is  proper  to  observe,  was  probably  made  in  view  of  the 
particular  case  before  the  court. 

342]  *It  has  been  repeatedly  held,  both  in  England  and  in  this 
country,  that  if  a  question  of  law  be  referred  to  an  arbitrator,  he 
must  decide  upon  it,  and  though  he  decides  wrong,  it  cannot  be 
helped.  Ching  t?.  Ching,  6  Ves.  Jr.  282.  The  principle  upon 
which  this  stands,  is  stated  in  Young  v.  Walter,  9  Yes.  364.  It  is 
that  such  is  the  agreement  of  the  parties.  If  they  "  mean  by  the 
reference  to 'say  that  A's  law  shall  be  the  law  between  them,  th6y 
are  competent  so  to  agree."  In  the  same  case,  on  a  subsequent 
day,  Lord  Eldon  referred  to  the  case  of  Keat  v.  Estob,  3  East,  18, 
in  which  the  Court  of  King's  Bench  was  supposed  to  lay  down  a 
contrary  doctrine,  and  says  that  there  is  no  clashing  between  them. 
"Mr.  Justice  Grose  puts  it  upon  a  principle,  which  I  think  clearly 
right,  that  the  arbitrator  meant  to  determine  according  to  law,  and 
was  mistaken.  Mr.  Justice  Lawrence  also  says,  that  from  his  rea- 
sons it  clearly  appears  that  he  has  mistaken  the  law  upon  which 
he  meant  to  proceed.  They  understood  the  arbitrator  as  stating 
upon  the  face  of  the  award,  that,  if  his  award  is  not  according  to 
law,  he  does  not  mean  it  shall  be  his  award." 

That  a  mistake  of  law  has  been  placed  on  the  same  footing  with 
:i  mistake  of  fact,  and  by  no  means  supposes  that  there  has  been 
an  erroneous  judgment  after  inquiry  into  the  question,  is  shown  by 
remarks  of  Holroyd,  J.,  in  Richardson  v.  Nourse,  3  B.  &  Aid.  237 ; 
5  E.  C.  L.  271 :  "  The  court  will  not  set  aside  an  award  on  the 
ground  merely  that  an  arbitrator  is  mistaken  in  a  point  of  law ; 
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but  the  court  must  be  clearly  satisfied  that  he  would  not  have 
made  each  an  award,  if  he  had  known  what  the  law  was.  Now  I 
am  by  no  means  certain,  in  this  case,  that  if  the  arbitrators  had 
known  the  law  to  be  what  it  is  *con tended  to  be  on  the  part  [343 
of  the  plaintiffs,  they  would  have  come  to  a  different  decision."  Pre- 
cisely the  same  thing  has  been  frequently  said  of  a  mistake  of  fact; 
it  must  be  such  a  mistake  that,  had  it  been  known  to  the  arbitrators, 
they  would  not  have  awarded  as  they  have  done ;  and  it  was  for- 
merly the  practice  to  take  and  offer  the  affidavit  of  the  arbitrators 
to  that  effect.  That  there  is  a  distinction  between  a  mistake  and 
an  erroneous  judgment  is  also  shown  in  the  opinion  in  Knox  v. 
Syramonds,  1  Ves.  Jr.  369.  "A  party  to  an  award  cannot  come  to 
have  it  set  aside  upon  the  simple  ground  of  erroneous  judgment  in 
the  arbitrator,  for  to  his  judgment  they  refer  their  disputes,  and 
that  would  be  a  ground  for  setting  aside  every  award.  In  order  to 
induce  the  court  to  interfere,  there  must  be  something  more ;  as 
corruption  in  the  arbitrator,  or  gross  mistake,  either  apparent  upon 
the  face  of  the  award,  or  to  be  made  out  by  evidence ;  but  in  case 
of  mistake  it  must  be  made  out  to  the  satisfaction  of  tho  arbitrator, 
and  the  party  must  convince  him  that  his  judgment  was  influenced 
by  that  mistake ;  and  that,  if  it  had  not  happened,  he  should  have 
made  a  different  award."  It  need  scarcely  be  observed  how  com- 
pletely the  principle  thus  stated  by  Lord  Tburlow,  is  applied  by 
Holroyd,  J.,  to  the  case  of  a  mistake  of  law. 

It  will  have  been  observed,  as  a  striking  point  in  the  description 
of  a  u  mistake  of  law,"  on  the  part  of  an  arbitrator,  as  found  in  the 
cases  I  have  cited,  that  it  appeal's  on  the  face  of  the  award  that  the 
arbitrator  "intended  to  decide  according  to  law,  but  has  mistaken 
the  law."  There  is  a  difficulty  growing  out  of  the  expression, 
"intended  to  decide  according  to  law;"  for  it  may  well  be  said 
that  in  every  case,  when  the  award  shows  on  its  face  *the  [344 
decision  of  a  legal  question,  the  arbitrator  intended  that  such  deci- 
sion should  be  in  accordance  with  law.  And  yet  the  expression, 
consistently  with  the  authorities,  can  not  be  so  understood.  It 
must  mean  that  the  arbitrator  intended  to  decide,  not  according 
to  his  own  opinion  or  judgment,  then  formed  on  inquiry  or  exam- 
ination, but  on  the  supposition,  or  the  taking  for  granted,  that  what 
he  decided  was  according  to  law.  He  intended  to  decide  according 
to  law,  as  the  law  might  be,  and  as  he  supposed  it  to  be— not  as  in 
his  opinion  it  was,  or,  to  use  the  common  phrase,  as  he  judged  it  to 
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be.  His  memory  merely — the  dictation  or  information  of  another — 
gave  him  the  law,  and  so  he  supposed  the  law  to  be,  not  his  judg- 
ment, reflection,  or  thought.  To  him  the  proposition  of  law,  on 
which  he  acted,  stood  precisely  in  the  same  attitude  as  a  fact. 
Indeed,  a  contract,  made  in  reference  to  the  law  of  a  foreign  coun- 
try, the  existence  of  which  is  deemed  a  fact,  and  a  mistake  as  to 
which  stands  on  a  like  footing  with  a  mistake  of  a  fact,  may  be 
considered  an  analogous  case.  And  here  it  may  be  said  the  prin- 
ciple upon  which  an  award  is  set  aside  for  a  mistake  of  law,  seems 
to  be  analogous  to  that  on  which  the  Supreme  Court  of  Ohio,  in  the 
case  of  Evan ts  0.  Strode,  11  Ohio,  480,  have  laid  down  the  doctrine, 
that  contracts  may  be  relieved  against  for  a  mistake  of  law.  A 
submission  and  award,  in  truth,  amount  to  a  contract  to  do  the 
thing .  awarded. 

According  to  the  above  view,  it  would  not,  I  think,  be  difficult  to 
distinguish  a  mistake  of  law,  which  might  be  corrected,  from  an 
error  in  judgment,  which  must  be  deemed  conclusive  as  the  deci- 
sion of  a  tribunal  of  the  last  resort  established  by  the  agreement 
of  the  parties.  There  are  authorities,  however,  apparently  con- 
846]  flic  ting  with  this  view,  *which  it  is  not  proper  that  I  should 
pass  unnoticed.  There  is  a  case  decided  by  Judge  Story,  Kleine  v. 
Catara,  2  G-allison,  61,  in  some  respects  a  leading  case  on  this  sub- 
ject, in  which  occur  the  following  remarks :  "  If,  however,  the 
referees  mean  to  decide  according  to  law,  and  mistake,  and  refer  it 
to  the  court  to  review  their  decision  (as  in  all  cases  where  they 
specially  state  the  principles  on  which  they  have  acted,  they  are 
presumed  to  do),  in  such  cases,  the  court  will  set  aside  the  award, 
for  it  is  not  the  award  which  the  referees  meant  to  make,  and  they 
acted  under  a  mistake.  .  .  .  Here  the  referees  have  expressly 
laid  the  grounds  of  their  decision  before  us,  and  have  thereby  sub- 
mitted it  for  our  consideration.  This  course  is  not  much  to  be 
commended.  Arbitrators  may  act  with  perfect  equity  between  the 
parties,  and  yet  may  not  always  give  good  reasons  for  their  de- 
cisions ;  and  a  disclosure  of  their  reasons  may  often  enable  a  party 
to  take  advantage  of  a  slight  mistake  of  law,  which  may  have  very 
little  bearing  on  the  merits.  A  special  award,  therefore,  is  very 
perilous ;  but  when  it  is  once  before  the  court,  it  must  stand  or  fall 
by  its  intrinsic  correctness,  tested  by  legal  principles." 

The  submission  in  the  case  of  Kleine  v.  Catara  was  under  a  rule 
of  court,  and  the  remarks  which  have  been  quoted  may  have  been 
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made,  though  it  does  not  bo  appear,  in  view  of  some  local  law  or 
practice  applicable  to  awards  under  such  a  submission.  If  those 
remarks  can  be  supposed  to  apply  to  an  ordinary  award,  under  a 
common  law  submission,  such  as  the  one  in  the  present  case,  I  must 
say,  that  in  several  important  respects  they  conflict  with  the  prin- 
ciples laid  down  in  the  numerous  cases  1  have  before  cited. 

*If  it  be  competent  for  parties  to  agree,  as  Lord  Eidon  said  [346 
it  was,  that  A's  law  shall  be  the  law  between  them,  and  A  there- 
upon agrees  to  give  them  his  law,  I  can  not  see  what  right  A  has 
to  give  them  the  law  of  another  man  or  the  law  of  a  court.  If  he 
has,  then  what  tho  parties  intended  to  be  the  end  of  controversy 
may  be  made  the  beginning  of  litigation.  If  the  parties  intended 
that  the  judgment  of  the  arbitrator  upon  the  questions  of  law  and 
fact  should  determine  their  controversy,  it  is  difficult  to  see  what 
right  he  would  have,  by  making  a  special  award  showing  the 
grounds  of  his  decision,  to  substitute  the  judgment  of  a  court.  As 
to  the  remark  that  a  slight  mistake  of  law,  having  very  little  bear- 
ing on  the  merits,  may  be  sufficient  to  set  aside  an  award,  I  need 
not  comment  It  was  in  view  of  such  a  proposition  that  Chancellor 
Walworth  said,  in  Campbell  v.  Western,  3  Paige,  124-138 :  "  If  such 
is  the  law  of  this  court,  then,  indeed,  is  the  right  of  parties  to  Bub- 
mit  their  differences  to  arbitrators  a  curse,  rather  than  a  blessing." 

According  to  the  principles,  which,  after  an  examination  into  the 
authorities  somewhat  protracted  and  tedious,  I  feel  to  be  obligatory 
upon  me  in  deciding  upon  the  validity  of  the  award  in  this  case, 
and  which  have  been  sufficiently  stated  in  the  course  of  that  ex- 
amination, there  can  be  no  doubt  as  to  the  conclusion  to  which  I 
must  arrive.  It  can  not  be  denied  that  the  error  of  the  arbitrators,  if 
any,  in  their  decision  of  the  questions  of  law  which  arose  in  the  case, 
was  made  after  inquiry — was  an  error  in  judgment,  and  not  a  mis- 
take of  law  in  the  sense  in  which  I  have  endeavored  to  explain  that 
term. 

There  are  some  expressions  in  the  submission  from  which  it  might 
be  claimed  that  the  arbitrators  were  not  ^vested  with  the  [347 
power  to  make  a  final  decision,  and  that  a  re-examination  before  a 
legal  tribunal  was  intended.  Upon  an  examination  of  the  submis- 
sion, I  do  not  think  it  can  bear  that  construction.  And  though  the 
arbitrators  may  have  been  required  to  proceed  according  to  the 
rules  of  law,  they  were  made  the  judges  of  what  were  the  rules  ap- 
plicable to  the  case,  and  the  parties  intended  that  their  decision  in 
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that  respect,  as  in  all  others  touching  the  matter  in  controversy, 
should  be  final  and  conclusive. 

There  is  another  class  of  cases,  which  it  may  be  proper  to  men- 
tion, though  it  is  not  claimed  that  this  case  comes  within  the  prin- 
ciple upon  which  they  stand :  partiality  or  misconduct  on  the  part 
of  an  arbitrator.  It  may  well  be  that  an  award  is  so  clearly  illegal — 
so  contrary  to  natural  right  and  justice  as  to  afford  evidence  from 
which  partiality  and  misconduct  may  be  inferred.  And  I  am  not 
sure  that  it  is  not  the  tendency  of  modern  decisions  in  England  to 
refuse  to  interfere  in  cases  of  mistake  of  law,  unless  it  appear  to  be 
of  a  character  to  lead  to  such  a  presumption. 

Under  these  views,  it  is  not  necessary  that  I  should  examine  the 
other  very  interesting  questions  which  were  argued  before  me  with 
so  much  learning  and  ability.  If  1  were  to  do  so,  I  might  perhaps 
say  in  language  before  quoted,  that  it  is  "  by  no  means  certain  from 
what  appears  on  the  face  of  the  award,  that  if  the  arbitrators  had 
known  the  law  to  be  what  it  is  contended  to  be  on  the  part  of  the 
defendant,  they  would  have  come  to  a  different  conclusion."  And, 
unless  I  were  satisfied  that  the  mistake  was  of  such  a  character, 
that  had  it  not  been  made,  the  conclusion  would  have  been  different, 
I  should  feel  great  hesitation  in  setting  aside  the  award. 

The  demurrer  will  be  overruled. 


348]  *I&  General  Term— November,  1864. 

Stobkb,  Gholson,  and  Spencer,  J.,  present. 

Messick  &  Go.  v.  Roxborough  &  Wilcox. 

The  indorsee  of  a  bill  of  exchange,  or  promissory  note,  received  in  good  faith, 
before  due,  as  collateral  security  for  an  existing  debt,  is  protected  from  all 
the  equities  of  the  maker,  or  acceptor,  of  which  he  had  no  notico  at  the 
time  of  the  assignment. 

[2  Handy,  42,  46.    Approved,  16  Ohio  St.  269.] 

Error  to  Special  Term. 
Opinion  of  the  court  by  Judge  Storbb. 
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On  the  trial  of  this  cause  at  the  special  term,  it  was  proved  that 
the  defendant,  Koxborough,  had  purchased  the  interest  of  his  part- 
ner, Wilcox,  in  an  extensive  grocery  store;  the  price  paid  was 
$5,000,  and  the  purchaser  made  his  ten  notes  for  $500  each,  payable 
at  different  dates  to  Wilcox,  or  order.  These  notes  were  transferred 
to  the  plaintiffs  to  secure  a  large  sum  of  money  due  by  Wilcox  to 
them  ;  the  notes  were  assigned  in  good  faith,  without  any  knowl- 
edge on  the  part  of  the  plaintiffs,  that  Aoxborough  had  any  equity 
that  he  could  assert  against  their  payment. 

On  this  state  of  fact,  the  defendant,  Koxborough,  contended  that, 
as  the  notes  had  been  transferred  as  collateral  security  for  an  exist- 
ing debt,  the  plaintiffs  were  not  entitled  to  the  protection  given  by 
law  to  indorsees,  for  value,  before  the  notes  were  duo.  The  judge, 
however,  held  that  the  plaintiffs  were  protected,  and  decided,  that 
the  indorsee  of  negotiable  paper,  the  consideration  of  the  transfer 
of  which  was  to  secure  an  existing  debt,  was  within  the  rule  that 
saves  to  bona  fide  indorsees  for  value  the  right  to  hold  the  notes 
freed  from  all  the  equities  of  the  maker. 

To  this  opinion  an  exception  was  taken,  and  the  whole  *ques-  [349 
tion  is  now  before  us;  we  are  asked  to  decide  that  the  opinion  of 
the  court  at  special  term,  is  not  sustained  by  the  law  of  the  case, 
and  to  this  point  only  is  oar  attention  directed. 

Before  the  case  of  Coddington  v.  Bay,  20  Johns.  637,  was  decided 
by  the  court  of  errors  in  New  York,  which  introduced,  we  appre- 
hend, a  different  rule  than  had  previously  prevailed,  we  can  not 
find  any  similar  adjudication  upon  the  point  that  was  there  discussed. 
It  would  seem  to  have  been  admitted  that  the  same  consideration 
that  would  sustain  any  ordinary  contract,  if  existing  in  good  faith, 
would  authorize  the  transfer  of  a  note  or  bill,  and  protect  the  in- 
dorsee, and  such  consideration  might  consist  "  either  in  some  right, 
interest,  profit,  or  benefit  accruing  to  the  party  who  made  the  con- 
tract, or  some  forbearance,  detriment,  loss,  responsibility,  or  act,  or 
labor,  or  service,  on  the  other  side."  Story  on  Promissory  Notes,  sec. 
186;  Pillans  and  Hose  v.  Van  Mierop  and  Hopkins,  3  Burrows,  1663. 

The  Supreme  Court  of  New  York,  however,  in  1822,  in  the  case 
we  have  alluded  to,  held  that 4<  where  notes  had  been  transferred  as 
security  against  responsibilities  assumed  by  a  third  person  as  in- 
dorsee, and  not  received  in  the  usual  course  of  business,  nor  for  a 
present  consideration,  the  indorsee  was  not  entitled  to  hold  the 
notes  against  the  true  owner.1'     This  case  had  already  been  exam- 
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ined  by  Chancellor  Kent,  in  5  Johns.  Ch.  54,  Who  8eehi8  to  have 
placed  his  decision  more  upon  the  peculiar  circumstances  of  the 
case,  than  a  desire  to  establish  any  new  principle,  or  change  any 
established  rule.  He  had  before  held>  in  Warren  v.  Lynch,  5  Johns. 
244,  that  the  transfer  of  a  note  or  security  for  a  pre-existing  debt, 
3501  as  *well  as  the  advance  of  money,  constituted  the  holder  a 
holder  for  value.  The  opinions  of  the  various  judges  in*Wardell 
v.  Howell,  9  Wend.  170  ;  Rosa  v.  Brotherson,  10  lb.  85 ;  Ontario 
Bank  v.  Worthington,  12  lb.  593 ;  and  Payne  v.  Cutler,  13  lb.  605, 
as  well  as  Francia  v.  Joseph,  3  Edw.  Ch.  182  ;  following  the  case  of 
Coddington  and  Bay,  fully  sustain  it  But  the  ruling  in  Smith  v. 
Van  Loan,  16  Wend.  659 ;  in  Bank  of  Salina  v.  Babcock,  21  Wend. 
499,  and  24  Wend.  115,  have  materially  changed  the  former  decis- 
ions, and  recognized  the  principle,  which,  we  suppose,  was  sustained 
by  the  earlier  authorities ;  and  the  law  now  appears  to  be  settled  in 
New  York  that,  in  all  cases  except  where  the  transfer  is  made  as 
collateral  security  for  an  existing  debt,  the  indorsee  is  protected. 
Pinley  t>.  Prichard,  2  Sandf.  8.  C.  151 ;  Clark  v.  Ely,  2  Sandf.  Ch. 
166  ;  Mickley  v.  Colvin,  4  Barb.  304. 

The  Supreme  Court  of  the  United  States  had  always  held,  when- 
ever  the  question  was  before  them,  "  that  it  made  no  difference 
whatever  as  to  the  rights  of  the  holder  whether  the  debt  for  which 
the  negotiable  instrument  is  transferred  to  him  is  a  pre-existing 
debt,  or  one  that  is  contracted  at  the  time  of  the  transfer.  In  each 
case  he  equally  gives  credit  to  the  instrument."  Coolidge  v.  Payson, 
2  Wheat.  66-73 ;  Townley  v.  Samrall,  2  Pet.  170-182. 

In  Swift  v.  Tyson,  16  Pet.  2,  tho  whole  matter  was  fully  exam- 
ined, and  the  Now  York  caseB  wo  have  referred  to  reviewed.  Judge 
Story,  in  giving  the  opinion  of  the  court,  overruled  the  decision  in 
Coddington  v.  Bay,  and  the  subsequent  rulings  of  the  New  York 
courts,  and  held  that  "  receiving  a  negotiable  note  in  payment  of, 
851]  or  as  security  *for  a  pre-existing  debt,  is  according  to  the 
known  usual  course  of  trade  and  business,  and  the  assignee  is  a 
bona  fide  holder  for  value."  This  opinion  was  pronounced  in  1842, 
and  was  so  thoroughly  opposed  to  the  New  York  decisions,  that 
the  court  of  errors  of  that  state,  in  December,  1843,  found  it  nec- 
essary to  revise  their  former  opinions,  and  in  Stalker  v.  McDonald, 
6  Hill,  93,  the  whole  ground  of  argument  waB  re-opened,  and  all 
the  authorities  passed  in  review.  Chancellor  Walworth  held  "that 
where  the  negotiable  paper  was  received  as  security  for  an  ante- 
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cedent  debt,  the  indorsee  was  not  a  bolder  for  value  in  good  faith." 
The  former  ruling  as  to  the  insufficiency  of  a  precedent  debt  to 
sustain  a  transfer  was  not  sustained,  and  the  result  of  the  opinion 
is  that  in  all  cases  where  the  transfer  is  absolute,  and  not  as  se- 
curity, the  assignee  is  protected — thus  virtually  modifying  the 
former  decisions,  and  confining  their  application  to  collateral  trans- 
fers solely.  It  is  not  a  little  singular  that  so  laborious  a  compiler 
as  the  chancellor,  and  whose  opinion  was  certainly  intended  to 
countervail  the  very  erudite  decision  of  Judge  Story  in  Swift  v. 
Tyson,  should  have  overlooked  the  case  of  Williams  v.  Smith,  2  Hill, 
301,  decided  in  1842,  where  it  was  held  that  the  holder  of  com- 
mercial paper  assigned  as  collateral  security  is  to  be  regarded  as  a 
holder  for  value,  and  is  not  bound  by  the  equities  existing  between 
the  original  parties. 

In  the  last  edition  of  his  commentaries,  volume  the  third,  page 
215,  Chancellor  Kent  refers  to  the  decision  in  Swift  v.  Tyson,  as 
well  as  the  ruling  in  Stalker  v.  McDonald,  and  approves  of  the 
former  case  "  as  the  plainer  and  better  doctrine.'1 

Although  the  doctrine  is  in  the  state  courts  virtually  *ex-  [352 
ploded,  that  the  indorsee  of  a  negotiable  security  is  not  protected, 
who  receives  it  in  payment  of  an  existing  debt,  it  has  still  been 
held  that  if  assigned  as  collateral  security  only,  the  holder  is  not  to  be 
regarded  as  a  bona  fide  holder  for  value.  Although  the  reason  of 
the  distinction  as  to  what  does  and  what  does  not  constitute  a 
holder  for  value  has  entirely  ceased,  with  the  acknowledged  lia- 
bility of  the  maker  to  an  indorsee  who  has  taken  the  note  in  dis- 
charge of  an  antecedent  claim,  it  is  contended  that  the  condition  of 
the  parties  is  entirely  changed,  where  the  assignment  is  for  security 
only,  as  in  Jenness  v.  Bean,  ION.  H.  266;  Williams  v.  Little,  2 
Grat.  262 ;  Fainter  v.  Zane,  31  Me.  207  ;  Bramball  v.  Beckett ;  see 
also  Hare  and  Wallace,  1  Am.  L.  Cases,  where  the  cases  are  col- 
lected. 

On  the  other  hand,  the  Supreme  Court  of  the  United  States  have 
again  adopted  the  law  as  expounded  in  Swift  v.  Tyson,  in  deciding 
the  case  of  the  Bank  of  the  Metropolis  v.  The  New  England  Bank, 
17  Pet.  174.  The  Supreme  Court  of  Massachusetts,  in  8  Metcalf, 
40;  Chicopee  Bank  v-.  Chapin,  hold  that  the  transfer  of  a  bill  as 
collateral  security  for  a  pre-existing  debt  creates  a  valid  consider- 
ation ;  and  in  the  subsequent  case  of  Blanchard  et  al.  v.  Stevens,  3 
Cush.  168,  the  question  was  directly  decided.    The  authorities  were 
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fully  examined  by  Judge  Dewey,  who  says :  "All  the  cases,  those 
of  the  Now  York  courts  included,  concur  in  this,  that  if  the  party 
receiving  the  note  parts  with  anything  valuable,  he  is  entitled  to 
enforco  the  payment  of  the  note  irrespective  of  the  equities  between 
the  original  parties.  But,  may  you  not  as  well  show  a  legal  con- 
sideration by  showing  forbearance  to  act  as  by  showing  an  act 
353]  done  ?  A  damage  to  the  ^promisee  is  all  that  is  necessary 
to  show  a  good  consideration  for  a  promise;  and  ought  not  the 
same  rule  to  apply  in  protection  of  a  note  transferred  to  him  ?  If 
the  party  bad  not  received  the  note  as  collateral  security,  he  might 
have  obtained  other  securities,  or  perhaps  payment  in  money.  It 
is  a  fallacy  to  Bay  that  if  the  plaintiffs  are  defeated  in  their  attempt 
to  enforce  the  payment  of  these  notes,  by  allowing  the  defense  to 
prevail,  yet  nevertheless  they  are  in  as  good  a  situation  as  they 
would  have  been  in  if  the  notes  had  not  been  transferred  to  them. 
The  fact  is  assumed,  and  not  proved,  and  from  the  very  nature  of 
the  case  is  matter  of  entire  uncertainty.  The  convenience  and 
safety  of  those  dealing  in  negotiable  paper  seem  to  require  and 
justify  the  rule,  that  when  a  person  takes  a  negotiable  note  not 
overdue,  or  apparently  dishonored,  and  without  notice,  actual  or 
constructive,  of  the  want  of  consideration,  or  other  defense  thereto, 
whether  taken  in  payment  for  a  precedent  debt,  or  as  collateral 
security  for  an  existing  debt,  the  holder  should  have  the  legal  right 
to  enforce  the  same  against  the  parties  thereto,  notwithstanding 
such  defense  might  have  been  effectual  as  between  the  original 
parties."  The  same  principle  has  been  lately  recognized  by  the 
Court  of  Appeals  of  Maryland,  9  Gill.  13;  Gwynne  &  Co.  t?.  Lee  et 
al. ;  and  by  the  Supreme  Court  of  Indiana,  in- 2  Smith,  89,  Valette 
v.  Mason  et  al.  In  King  v.  Gayoso,  for  the  use  of  state,  4  Cond. 
(La.)  553,  Judge  Martin  held :  "  To  pledge  a  note  is,  therefore,  to 
make  a  legitimate  use  of  it.  In  the  usual  course  of  business,  notes 
and  bills  of  exchange  are  used  to  pay  debts,  make  purchases,  or 
raise  money  by  discount  or  pledge.  E"e,  therefore,  who  gives  a 
364]  bill  or  note,  authorizes  the  use  of  *it  for  any  of  these  pur- 
poses, and  must  know,  by  such  a  disposal  of  it,  the  payee  will  en- 
able the  indorsee  to  repel  any  claim  of  the  maker,  on  the  score  of 
want  of  consideration,  concealment,  or  compensation.  "Volenti 
non  fit  injuria." 

Before  the  ruling  in  Swift  t;.  Tyson,  the  Supreme  Court  of  Ohio, 
in  Riley  v.  Johnson  et  al.,  8  Ohio,  526,  had  held  to  the  authority  of 
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Coddington  v.  Bay,  but  after  the  decision  in  Swift  and  Tyson,  the 
same  court  reviewed  their  former  opinion,  using  the  following 
language:  "It  is  believed  that  the  law,  as  thus  settled  by  the 
highest  judicial  tribunal  in  the  country,  will  become  the  uniform 
rule  of  all,  as  it  is  now  of  most  of  the  states,  and,  in  a  country  like 
ours,  where  so  much  communication  and  interchange  exist  between 
the  different  membors  of  the  confederacy,  to  preserve  uniformity 
in  the  great  principles  of  commercial  law,  is  of  much  interest  to  tho 
commercial  world."  Carlisle  u.  Wishart,  11  Ohio,  152.  The  princi- 
ple thus  recognized  was  again  admitted  in  17  Ohio,  575.  Gordon  v. 
Kearney ;  the  court  remarking  "  that  we  do  not  perceive  any  dif- 
ference in  principle  between  an  advance  of  money  and  a  balance 
suffered  to  remain  on  the  faith  of  mutual  dealing.  In  tho  one  case 
as  in  the  other,  credit  is  given,  upon  the  credit  of  the  paper 
deposited." 

The  English  cases,  we  think,  are  uniform.  Without  referring  to 
those  that  the  various  courts  who  have  discussed  the  doctrine  in- 
volved have  already  so  fully  examined,  and  either  admitted  or 
overruled,  wo  would  quote  only  the  late  case  of  Pourier  v.  Morris, 
decided  in  Queen's  Bench,  Easter  Term,  1853,  2  Ellis  and  Black- 
burn, 88;  where  it  is  distinctly  held  by  Lord  Campbell,  "  that  when 
a  creditor  receives  a  bill,  as  security  for  an  *antecedent  debt,  [355 
he  is  a  holder  for  value,  and  is  to  be  protected  as  other  indorsees 
of  negotiable  instruments." 

Such  we  believe  is  the  fair  exposition  of  the  law  as  it  is  now 
held  in  England ;  and  the  reference  we  have  made  to  American 
decisions  will  exhibit  the  rule,  as  it  is  held  by  the  courts  of  the 
several  states. 

The  result  of  all  tho  argument  that  has  been  urged  in  these 
cases,  to  exclude  the  indorsee  who  holds  for  collateral  security 
only,  seems  to  be  this,  that  such  holder  has  not  taken  the  paper  in 
the  usual  course  of  trade,  or  that  he  has  lost  nothing  by  the  ar- 
rangement, should  he  be  subjected  to  the  equities  of  the  original 
parties  to  the  instrument  assigned. 

How  such  a  conclusion  can  be  legitimately  arrived  at,  when  it  is 
admitted  that  the  transfer  of  a  note  in  payment  of  an  existing 
debt  is  within  the  rule  by  which  a  holder  for  value  is  protected,  it 
is  difficult  to  understand.  In  the  last  case,  the  same  reasons  exist 
to  deprive  the  holder  of  his  remedy,  as  are  found  in  the  first;  both 
are  equally  within  the  distinction  that  has  been  taken,  or  neither 
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— both  receive  the  bill  for  a  precedent  debt,  and  if  the  bill  proves 
to  bo  worthless,  the  original  debt  may  be  sued  upon.  The  asser- 
tion that  the  assignee  loses  nothing  if  the  security  is  taken  away, 
and  has  paid  nothing  at  the  time  he  received  it,  embraces  both 
classes  of  creditors  equally,  and  the  usual  coarse  of  business  would 
seem  clearly  to  include  both.  We  cannot  appreciate  the  principle 
upon  which  either  can  be  said  to  be  without  the  protection  secured 
to  bona  fide  creditors ;  nor  can  we  find  that  any  such  distinction  is 
ever  made  or  understood  among  commercial  men.  If  such  dis- 
tinction is  said  to  exist,  it  is  laid  down  arbitrarily  by  the  New 
866]  York  courts  and  those  *who  have  followed  their  ruling ;  no 
reason  is  given,  and  no  practice  asserted  to  authorize  it;  while,  on 
the  contrary,  the  ground  upon  which  the  consideration  of  any 
ordinary  contract  is  required  to  be  sustained,  is  well  understood 
and  universally  acted  on,  that  a  valuable  consideration  sufficient  to 
authorize  the  assignee  of  a  note  to  claim  title  by  its  transfer,  ought 
to  give,  when  the  transfer  is  made  in  good  faith,  all  the  benefits  of 
the  assignment;  and  whenever  it  is  attempted  to  create  exceptions 
to  the  rule,  the  result  has  been,  and  always  will  be,  uncertainty  in 
the  administration  of  justice,  and  confusion  in  the  mercantile  idea 
of  what  is,  and  what  is  not,  the  usual  course  of  trade. 

It  is  plain  that  the  analogies  of  the  law  in  other  cases  where  the 
righto  of  purchasers  for  value  without  notice  are  regarded,  are  in 
harmony  with  the  rule  we  have  indicated.  A  mortgagee,  who 
takes  his  deed  as  security  for  money  loaned,  or  a  debt  already  in- 
curred, without  notice  of  an  outstanding  equity,  is  alike  favored 
by  the  courts,  and  the  grantee  of  real  or  personal  property  is 
equally  protected,  whether  the  purchase-money  was  paid  in  cash 
or  in  discharge  of  a  prior  debt  against  the  grantor.  And  this  idea 
is  acted  upon  in  the  every-day  business  of  the  world.  A  bank 
renews  notes  already  due,  and  the  ultimate  payment  of  the  original 
discount  may  not  be  made  until  a  scries  of  such  renewals  has  beon 
taken  ;  meanwhile,  other  notes  are  deposited  to  secure  them,  either 
as  a  substitute  for  an  indorsement  that  has  become  worthless  or  to 
obtain  an  extension  of  credit  on  the  original  loan ;  and  yet  it  has 
been  said  that  in  such  a  transaction  the  decision  in  Coddington  v. 
Bay  can  properly  apply,  though  the  usual  course  of  business  jus- 
tified the  taking  of  such  additional  security,  and  the  parties  inter- 
ested conducted  in  good  faith. 

367]    *We  can  not  so  understand  the  rule,  as  it  is  laid  down  by 
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.Lord  Mansfield,  and  the  many  eminent  judges,  who  have  succeeded 
him  in  the  English  courts ;  nor  do  we  find,  until  the  New  York  courts 
asserted  a  contrary  doctrine,  that  there  was  any  doubt  or  uncer- 
tainty in  the  courts  of  the  United  States  as  to  what  was  the  law 
applicable  to  the  negotiability  of  mercantile  instruments.  We  but 
follow  out  the  ruling  of  our  own  Supreme  Court,  the  Supreme 
Court  of  the  United  States,  and  those  of  Massachusetts,  Louisiana, 
and  Maryland,  and  re-affirm,  we  believe,  what  has  been,  and  what 
is  now  held  to  be  an  established  principle  of  commercial  law — that 
the  indorsee  of  negotiable  paper  transferred  to  him  to  secure  an 
antecedent  debt,  if  he  is  a  holder  in  good  faith,  is  equally  protected, 
as  if  he  had  paid  at  the  time  of  the  transfer  a  full  consideration  in 
money  for  the  paper  assigned  to  him. 

The  judgment  of  the  court  in  special  term  is  affirmed. 

Miner y  Clark  &  Oliver,  for  plaintiff. 

Ball  &  Skinner y  for  defendant. 


In  Special  Term — November,  1864. 

Stoker,  J.,  presiding. 
[Action  for  the  recovery  of  personal  property.] 

Augustus  Isham  v.  Thomas  Geeenham. 

A  common  carrier,  or  other  bailee  for  the  transportation  of  property,  must  per- 
mit the  consignee,  if  he  requests  it,  to  examine  the  cargo  at  the  place  of 
delivery,  before  he  can  demand  bis  freight. 

The  duties  of  the  carrier  and  consignee  are  correlative :  the  one  to  deliver,  anck 
the  other  to  pay  the  freight ;  both  are  mutual  acts. 

Where  the  carrier  demands  a  larger  sum  than  that  which' is  stipulated  by  conv 
tract,  and  refuses  to  deliver  the  property,  at  the  place  of  its  destination*, 
until  such  additional  sum  is  paid,  he  may  be  sued  in  tort  for  the  conversion. 

Where  the  carrier  refuses  to  receive  any  sum  less  than  the  whole  amount  he 
thus  claims,  and  the  consignee  offers  to  pay  the  sum  stipulated  in  the  con- 
tract, no  formal  tender  of  that  sum  is  required  from  the  consignee:  the 
law  in  snch  a  case  will  not  ask  him  to  do  a  vain  thing. 

[8A.L.B.  498;  1  C.  S.  C.  R.  170,  176;  2  W.  L.  M.  651;  W.  741.] 

*On  the  trial,  the  plaintiff  proved  that  his  correspondent    [368* 
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in  Toledo,  Ohio,  in  September  last,  shipped  on  the  canal  boat  St. 
Mary's,  of  which  the  defendant  was  master,  thirty  tons  of  ice,  to  be 
carried  to  Cincinnati,  and  delivered  to  plaintiff  without  delay  ;  the 
stipulated  freight  being  eighty  dollars  and  the  canal  tolls  in  addi- 
tion. The  defendant  signed  a  bill  of  lading,  embodying  the  con- 
tract as  proved. 

On  the  arrival  of  the  boat  at  Cincinnati,  the  plaintiff  called  upon 
the  defendant  and  expressed  his  readiness  to  receive  the  ice,  stating, 
at  the  same  time,  as  the  weather  was  very  hot,  it  was  necessary  to 
land  the  cargo,  and  place  it  immediately  under  cover,  the  ice-house 
of  the  plaintiff  being  but  a  short  distance  from  the  place  of  land- 
ing, and  preparations  were  immediately  made  for  that  pur- 
pose. To  this  application  the  defendant  returned  for  answer,  that 
he  would  not  permit  the  ice  to  leave  the  boat,  until  not  only  the 
sum  agreed  upon  for  freight  and  tolls  was  first  paid,  but  twenty- 
five  dollars  in  addition,  for  a  claim  which  he  asserted  for  damages 
said  to  have  been  sustained  somewhere  upon  the  passage  from 
Toledo  by  the  detention  of  the  boat.  This  additional  sum  the 
plaintiff  refused  to  pay,  but  proffered  to  pay  the  amount  stated  in 
ithe  bill  of  lading ;  this  was  in  return  refused  by  the  defendant,  who, 
'declining  to  deliver  the  cargo,  except  upon  the  terms  he  prescribed, 
the  plaintiff  commenced  this  action  and  obtained  an  order  for  the 
•delivery  of  the  ice. 

The  case  was  submitted  to  the  court  by  the  consent  of  the  parties, 
and,  after  a  full  hearing,  judgment  was  rendered  for  the  plaintiff. 

Stoker,  J.  The  defendant  asks  for  a  new  trial,  on  the  ground 
•that  his  lien  for  freight  gave  the  right  to  retain  the  property 
359]  *nntil  the  amount  was  paid,  or  tendered,  by  the  plaintiff; 
and  though  there  was  an  offer  to  pay  the  freight,  there  was  no  ex- 
hibition of  the  money  to  tlje  defendant  at  the  time  the  offer  was 
.made,  and  the  defendant,  therefore,  might  well  refuse  to  deliver, 
until  he  was  satisfied  of  the  plaintiff's  ability  to  pay,  should  the 
tender  have  been  accepted. 

The  plaintiff,  on  the  other  hand,  insists  that  the  defendant  had 
no  lien  but  for  the  freight  agreed  to  be  paid,  and  the  assertion  of  a 
lien  beyond  that  sum  was  an  unlawful  assumption  of  authority 
over  the  property,  which,  when  coupled  with  the  refusal  to  deliver 
except  upon  his  own  terms,  was  equivalent  to  a  conversion  in  law; 
that  the  defendant  having  placed  himself  in  this  position  waived  a 
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formal  tender  of  the  real,  amount  due,  and  could  not  require  it  to 
be  made. 

It  is  very  clear  that  unless  there  is  a  stipulation  for  the  payment 
of  freight  at  some  other  place,  and  at  some  other  time,  than  the 
point  of  delivery,  the  carrier  has  a  lien  upon  the  cargo  for  his 
freight,  and  cannot  be  compelled  to  release  it,  except  by  the  pay- 
ment or  tender  of  the  amount. 

The  stipulation  in  the  bill  of  lading,  that  the  property  shall  be 
delivered  to  a  consignee  on  the  payment  of  freight,  creates  a  cor- 
relative duty  on  the  part  of  the  carrier  and  the  consignee,  the  one 
to  deliver  and  the  other  to  pay.  Neither  are  compelled  to  perform 
their  part  of  the  agreement  unless  both  are  ready  and  willing  to 
act  in  good  faith.  As  the  obligation  to  perform  is  mutual,  neither 
can  avoid  the  duty  imposed  upon  each,  and  claim  at  the  same  timo 
the  protection  of  the  law.  There  can  be  no  advantage  gained  by 
retaining  the  cargo  on  board  the  vessel,  or  refusing  to  break  bulk 
that  the  condition  *of  the  cargo  may  be  known,  for  the  [360 
consignee  is  clearly  entitled  to  examine  it,  and  ascertain  whether 
it  is  in  such  order  as  he  will  accept  it  or  not;  and  where  the  car- 
rier obstinately  refuses  to  land  the  cargo,  or  to  store  it,  still  retain- 
ing his  lien  for  the  freight,  he  ought  not  to  expect  that  his  conduct 
will  be  regarded  with  a  favorable  eye,  should  the  question  be  sub- 
sequently litigated. 

"  "Where  there  are  mutual  acts  to  be  performed  by  contracting 
parties  at  the  same  time,  neither  party  is  bound  to  do  the  first  act, 
but  each  is  bound  to  perform  his  own;  and  he  who  is  able  and 
ready  has  a  right  of  action  against  him  who  is  not."  Hammond 
v.  Gilman,  14  Conn.  479.  In  Tate  v.  Meek,  8  Taunt.  280,  Chief 
Justice  Gibbs  decides  the  precise  point;  see  also  Tates  v.  Railston, 
8  Taunt.  302,  and  Christie  v.  Lewis,  2  B.  &  Beattie,  410. 

Without  disputing  the  carrier's  lien  in  the  present  case  for  his 
whole  freight,  it  cannot  be  claimed  that  it  could  assert  it  for  any 
other  amount  than  that  stated  in  the  bill  of  lading. 

There  can  be  no  lien  for  unliquidated  damages,  nor  for  any 
breach  of  covenant  to  furnish  a  full  cargo,  nor  for  demurrage,  nor 
for  pilotage  or  port  charges.  As  the  contract  of  affreightment  is 
the  only  basis  of  the  lien,  it  is  never  extended  to  embrace  any  other 
claim  than  that  stipulated  to  be  paid  for  the  carriage  of  the  goods; 
all  else  must  be  matter  of  special  agreement. 

In  Bailey  v.  Gladstone,  3  M.  &  S.  205,  the  Court  of  King's  Bench 
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held  that  the  "  owner  could  not  detain  the  goods  fbr  dead  freight 
or  demurrage, "  and  a  bill  being  afterward  filed  in  equity  to  set  up 
the  lien,  Sir  William  Grant,  Master  of  the  Eolls,  dismissed  it.  2 
Merrivale,  401,  Gladstone  v.  Bailey;  see  also  Phillips  v.  Eodie,  15 
East,  547 ;  9  Mees.  &  Welby,  657,  Jones  v.  Tarleton. 
361]  *If  there  was  no  lien  that  the  defendant  could  set  up  for  his 
damages,  what  was  the  effect  of  including  such  a  claim  in  his  de- 
mand for  freight,  and  refusing  to  deliver  the  cargo  until  the  whole 
amount  was  paid  ? 

On  general  principles,  whenever  the  act  of  one  party  to  whom 
another  is  bound  to  tender  money,  services,  or  goods,  indicates 
clearly  that  the  tender,  if  made,  would  not  be  accepted,  the  other 
party  is  excused  from  the  technical  performance  of  his  agreement. 
The  law  never  requires  a  vain  thing  to  be  done. 

So  when  the  creditor  declared  he  would  not  receive  the  money 
if  tendered,  it  was  held  that  the  debtor  need  not  make  the  tender 
(2  Wash.  C.  C.  143)  ;  and  in  that  large  class  of  cases  where  the 
vendor  contracts  to  deliver  a  chattel  at  a  given  time  and  place,  and 
the  conduct  of  the  vendee  is  evasive  and  inconsistent,  implying 
bad  faith,  it  will  be  for  the  court  to  decide,  sitting  as  they  did  in 
this  caso,  as  a  jury,  whether  a  formal  tender  should  be  re- 
quired or  not.  It  ought  not  to  be  required  that  a  strict  rule  should 
be  applied  to  one  party,  where  the  other  had  shown  himself  not  only 
careless  of  his  obligation,  but  had  rendered  a  strict  compliance  un- 
necessary. Gilmore  v.  Holt,  4  Pick.  258;  Borden  v.  Borden,  5 
Mass.  74. 

It  would  have  been  useless,  then,  for  the  plaintiff  to  have  ten- 
dered the  amount  due  as  freight  when  he  had  already  been  told  it 
would  not  be  accepted.  The  claim  asserted  by  the  defendant  was 
illegal,  and  having  refused  to  deliver  the  cargo,  unless  that  claim 
was  paid,  the  plaintiff  had  nothing  to  do  but  to  regard  the  carrier's 
acts  as  unlawful,  and  hold  him  responsible  for  the  value  of  the 
property  in  tort. 

862]  In  Blair  v.  Jeffries,  Dud.  S.  C.  59,  it  is  held  that  *if  the 
carrier  refuses  to  deliver  the  goods  for  any  other  cause  than  the  non- 
payment of  freight,  he  can  not  avail  himself  of  the  want  of  a  ten- 
der of  the  freight.    See  also  Angell  &  Ames,  sec.  346. 

This  ruling  is  the  result  to  which  the  analogous  cases  conduct  us. 
Where  one  party,  having  a  just  claim,  destroys  it  by  adding  that 
for  which  there  is  no  authority  in  law,  and  no  agreement  of  his  co- 
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contractors,  and  when  tho  effect  is  to  assume  a  control  over  prop. 
erty  not  authorised  by  the  relation  of  creditor  and  debtor  under 
the  agreement,  it  is  a  direct  appropriation  to  the  use  of  the  carrier, 
and  he  must  answer  for  his  unauthorized  act  to  the  owner  of  the 
goods.  The  remedy  may  be  trover  or  replevin,  at  his  option,  as  tho 
evidence  will  sustain  either  form  of  action. 

This  view  of  the  case  disposes  of  the  points  taken  by  the  defend- 
ant's counsel,  as  to  the  necessity  of  an  actual  tender,  and  the  many 
cases  quoted  in  the  argument  can  have  no  application  to  the  case. 

We  hold,  under  the  circumstances,  that  no  tender  was  necessary; 
and  if  there  had  been  it  was  waived  and  rendered  unnecessary  by 
the  conduct  of  the  defendant. 

The  motion  for  a  new  trial  must  be  overruled. 

A.  S.  Sullivan,  for  plaintiff. 

Todd,  for  defendant. 


In  Special  Term — Stores,  J.,  presiding. 

William  F.  Boyd  v.  Steamboat  Falcon. 

A  claim  for  unadjusted  salvage  can  not  be  sustained  in  a  court  of  common  law ; 
under  the  common  carrier  act,  recourse  must  be  had  to  the  admiralty. 

When  a  service  is  rendered  for  the  benefit  of  the  master  or  owners,  etc.,  of  a 
steamboat,  and  for  the  preservation  of  freight,  if  the  claim  can  be  main- 
tained in  a  court  of  common  law  against  them,  it  may  be  maintained 
against  the  boat  itself,  +under  the  common  carrier  act ;  and  the  fact  [363 
that  the  services  were  not  rendered  on  the  boat  will  not  affect  the  right  of 
recovery. 

Where  a  number  of  salvors  are  engaged  in  saving  wrecked  articles,  and  make 
*  joint  agreement  with  the  master  or  owners  of  the  boat  for  a  specific  sum 
per  article,  one  of  the  salvors  can  not  maintain  an  action  for  his  undi- 
vided share  against  the  master  or  owner,  but  all  must  join  in  the  action. 

Amendments,  however,  in  such  a  case  will  be  allowed  under  the  code  very 
liberally. 

This  ease  was  submitted  to  the  court  upon  the  following  state- 
ment of  facts : 
In  December,  1851,  the  steamboat  Falcon,  while  on  her  voyage 
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from  Cincinnati  to- New  Orleans,  grounded  on  a  bar  at  Diamond 
Island,  in  the  Ohio  river.  The  weather  was  very  cold,  and  the  ice 
running  fast,  which  endangered  the  safety  of  the  boat ;  and  the 
officers,  finding  it  impossible  to  get  the  boat  off  without  lightening 
her,  threw  over  several  hundred  plows  on  the  bar,  in  shoal  water. 
The  boat  was  got  off  and  secured  near  by.  On  the  next  day  the 
plaintiff  and  four  others  fished  up  three  hundred  and  thirty  of  the 
plows,  and  kept  possession  of  them  under  a  claim  for  salvage.  The 
salvors  were  exposed  to  very  inclement  weather,  and  performed 
their  work  for  the  most  part  in  the  ice.  The  captain  did  not  em- 
ploy them,  but  saw  them  at  work  without  forbidding  them,  nor  did 
he  offer  them  any  reward. 

The  salvors,  having  the  property  in  possession,  refused  to  give  it 
up  unless  paid  a  sum  of  money  which  the  captain  considered  exor- 
bitant, who  thereupon  sued  out  a  writ  of  replevin,  under  which  the 
sheriff  of  the  adjoining  county  in  Indiana  took  possession  of  the 
goods.  At  this  stage  of  the  proceedings,  an  arrangement  was  made 
by  which  the  property  was  given  up  to  the  captain  ;  he  agreeing 
to  pay  the  salvors  at  the  rate  of  twenty -five  cents  for  each  plow 
saved. 

After  the  property  was  surrendered,  some  difficulty  occurred 
364]  *as  to  the  manner  of  payment,  and  the  boat  left  without  re- 
munerating the  salvors. 

The  salvors  now  seek  to  abandon  the  contract,  and  ask  to  recover 
as  salvage  one-half  the  value  of  the  property  saved. 

Four  other  suits  b}T  the  other  salvors  are  pending,  which,  by 
agreement  of  counsel,  are  to  abide  the  event  of  this. 

The  suit  was  defended  upon  several  grounds,  which  appear  in  the 
opinion  of  the  court. 

Storer,  J.  It  is  clear  that  a  claim  for  unadjusted  salvage  can 
not  be  sustained  in  this  form  of  action.  The  provisions  of  the  law, 
under  which  this  suit  is  brought,  embrace  no  such  demand.  The 
proper  determination  of  such  a  claim  can  alone  be  had  in  the 
admiralty,  where  all  the  parties  interested  can  be  heard,  and  where 
all  who  wish  to  defend  would  be  bound  to  take  notice  of  the  pro- 
ceedings. That  tribunal  could  properly  apportion  the  amount  to 
be  paid  to  the  several  parties,  who  may  claim  to  have  expended  la- 
bor in  rescuing  property  abandoned,  or  in  great  jeopardy ;  and  the 
remuneration  to  be  awarded  would  depend  upon  the  peril  encoun- 
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tercd,  skill  exerted,  and  time  Rpont  in  the  work.  It  will  not  be 
measured  by  a  per  diem  allowance,  but  upon  the  liberal  discretion 
of  the  court,  not  only  as  a  reward  for  courage  in  the  hour  of  dan- 
ger, but  as  an  incentive  for  the  preservation  of  property  in  immi- 
nent danger  by  all  who  are  embarked  in  a  common  enterprise.  Ab- 
bot on  Shipping,  part  3,  chap.  8,  sec.  17  j  3  Kent's  Com.  245 )  2 
Mason,  319. 

If  the  demand  in  this  suit  was  for  salvage  merely,  we  could  not 
pjrmit  a  recovery.  The  property,  however,  has  been  received  [365 
by  the  boat  from  the  salvors ;  they  have  parted  with  their  lien  ;  a 
contract  to  pay  a  specific  sum  has  been  made,  on  the  faitli  of  which, 
the  property  has  been  surrendered.  It  is  immaterial,  then,  whether 
the  work,  in  saving  tho  property,  was  performed  at  the  request  of 
the  captain,  or  whether  the  Balvors  were  employed  by  him  or  not. 
The  subsequent  reception  of  the  property  has  inured  to  the  benefit 
of  the  carriers ;  the  act  of  the  salvors  is  ratified ;  and  an  obliga- 
tion is  consequently  imposed,  to  pay  such  sum  as  may  be  agreed 
on,  or,  if  no  agreement  for  a  specific  sum  be  made,  then  a  fair 
equivalent  for  the  services  that  have  been  rendered.  Parsons  on 
Cont  44-46. 

If,  then,  the  masters  and  owners  of  the  boat  are  liable,  can  the 
claim  of  the  salvors,  with  which  they  are  chargeable,  be  sustained 
against  the  boat? 

The  language  of  the  statute,  we  apprehend,  may  well  be  extended 
to  embrace  a  case  like  the  present.  It  provides  that  the  boat  shall 
be  liable  for  "  debts  contracted  on  account  thereof  by  tho  master, 
owner,  steward,  consignee,  or  other  agent,  for  materials,  supplies,, 
or  labor,  in  the  building,  repairing,  furnishing,  or  equipping  the 
same." 

In  11  Ohio  458,  Canal  Boat  Huron  v.  Simmons,  the  court  say: 
"  Tho  boat  is  substituted  for  the  owners,  and  in  those  cases  where 
they  would  be  liable,  the  boat  may  be  held/'  The  object  of  the 
statute  was  to  give  a  remedy  where  they  (the  owners)  were  ab- 
sent, or  could  not  readily  be  found,  and  where,  if  the  boat  could 
not  be  directly  reached,  the  claim  would  be  of  little  value.  In  this 
case,  under  the  terms  sl  furnishing  the  boat,"  the  law  was  held  to 
include  provisions  for  the  use  of  the  boat. 

In  12  Ohio,  341,  Lewis  v.  Schooner  Cleveland,  the  *de-  [366 
cision  last  quoted  was  affirmed,  and  the  statute  further  extended 
to  claims  for  wages,  by  the  employes  of  the  boat. 
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In  18  Ohio,  201,  Webster  v.  The  Brig  Andes,  the  question  was 
again  decided,  and  although  Judge  Hitchcock  dissented  upon  one 
point  there  decided,  he  approved  the  construction  of  the  law  given 
in  the  cases  just  quoted. 

It  is  difficult  to  distinguish  between  a  claim  for  services  rendered 
in  saving  property  lost,  or  thrown  overboard,  from  a  boat,  and 
afterwards  returned  by  the  salvors  to  the  boat,  and  those  rendered 
on  board  the  boat  itself.  Both  are  equally  for  the  benefit  of  the 
owners,  and  in  the  present  case  for  the  preservation  of  freight, 
which,  if  lost,  the  boat  would  have  been  liable  for,  in  this  form  of 
action.  The  claim  in  this  suit  is  therefore  held  to  come  within  the 
meaning  of  the  statute,  so  far  as  the  remedy  is  concerned. 

It  is  contended,  that  if  the  plaintiff  can  recover,  he  is  entitled  to 
a  larger  sum  for  his  services,  than  the  amount  the  parties  agreed 
to  receive,  on  the  delivery  of  the  property  to  the  boat.  This  ques- 
tion involves  another :  Can  the  salvors  repudiate  their  agreement, 
and  if  so,  on  what  grounds  ? 

No  fraud  or  imposition  is  proved,  to  authorize  its  rejection ; 
but  it  is  objected  that  the  property  was  about  to  be  replevied,  and 
the  salvors  could  do  no  better  than  accede  to  the  arrangement  pro- 
posed by  the  captain.  They  were  coerced,  therefore,  into  the  set- 
tlement, and  ought  not  to  be  held  to  its  terms.  The  force  of  this 
suggestion  is  not  apprehended  by  the  court.  No  compulsion,  no 
duress,  within  the  meaning  of  the  law,  was  proved.  The  parties 
appear  to  have  acted  with  a  full  understanding  of  their  rights,  and 
367]  to  have  properly  estimated  the  value  *of  their  services. 
Whatever  lien  they  had  acquired,  might  have  been  asserted  in  the 
replevin  suit,  if  that  process  had  been  permitted  to  take  its  course. 

We  must  therefore  hold  the  parties  to  their  contract,  and  can  not, 
injustice,  on  the  testimony  before  us,  allow  any  other,  or  further 
claim,  than  that  which  was  agreed  on,  when  the  property  was  re- 
ceived by  the  boat. 

If  no  special  contract  had  been  proved,  we  should  not  feel  justi- 
fied to  allow  any  such  sum  to  the  salvors  as  they  now  claim.  The 
property  saved  was  found  in  comparatively  shoal  water,  where  the 
only  immediate  difficulty  to  encounter  was  the  running  ice,  and 
the  cold  weather.  There  were  no  such  extraordinary  perils,  as 
would  try  the  skill  and  courage  of  the  mariner  on  the  ocean ;  no 
such  self -sacrifice  as  is  to  be  found  in  the  many  reported  cases 
where  salvage  has  been  decreed  to  the  value  of  a  moiety  of  the 
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property  saved.  On  the  contrary,  it  was  but  an  ordinary  under- 
taking of  a  number  of  persons,  to  save,  under  the  hope  of  reward, 
property  that  would  have  been  saved  in  a  short  time  by  the  car- 
riers themselves. 

The  case  presents  no  peculiar  circumstances  for  a  very  liberal 
allowance,  and  all  that  could  have  been  adjudged  would  have  been 
a  fair  compensation. 

But  there  is  another  view  of  the  case  to  be  considered,  which 
we  would,  if  possible,  reconcile  with  a  judgment  for  the  plaintiff, 
on  the  pleadings,  as  they  are  now  presented. 

The  action  is  brought  by  one  of  five  joint  contractors,  made  so 
by  the  agreement  that  bound  the  captain  and  owners  to  pay  a 
specified  sum  to  all,  not  to  each  ;  a  sum  that  could  not  then,  and 
can  not  now,  be  apportioned,  except  by  the  joint  consent  of  the 
salvors. 

The  labor  bestowed  was  jointly  contributed,  the  work*  [368 
itself  was  a  joint  undertaking ;  and  the  interest  therefore  was 
joint.  If  a  note  had  been  given  to  all,  neither  could  sue  for  his 
portion ;  and  this  agreement,  though  proved  by  parol,  must  bo 
governed  by  the  same  rule.  We  are  led  to  the  conclusion,  there- 
fore, that  all  the  parties  claiming  under  this  agreement  should 
have  joined  in  this  suit;  and  neither  can  sustain  an  action  for  his 
undivided  portion.  We  should  have  been  better  pleased  could  we 
have  sustained  this  action. 

The  parties  are  entitled  to  remuneration  for  their  labor,  and 
should  long  since  have  been  paid  ;  and  it  is  a  subject  of  regret  that 
the  costs  of  the  suits  pending  will  consume  a  great  part  of  , the 
amount  the  salvors  are,  in  any  event,  entitled  to  recover. 

The  law  permitting  amendments,  in  force  when  the  suit  wan 
brought,  is  liberal  in  its  terms ;  and  allows  to  the  court  very  large 
discretion,  in  shaping  the  pleadings,  to  subserve  the  ends  of  jus- 
tice. To  effect  that  object,  the  declaration  in  this  case,  if  the 
plaintiff  desires  it,  may  be  amended,  by  making  all  the  salvors 
parties,  as  plaintiflfe ;  and  judgment  will  then  be  rendered  for  the 
plaintiffs  for  one  hundred  dollars,  and  costs  of  this  suit  only.  The 
costs  of  the  amendment  and  the  costs  of  the  four  other  suits  will 
be  paid  by  the  plaintiffs  in  each  case,  and  their  suits  must  be  dis- 
continued. 

Thorpe,  for  plaintiff. 

Lincoln,  for  defendant 
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369]  *Iq  Special  Term — Spencee,  J.,  presiding. 

Thomas  Gaylobd  et  al.  v.  Cbambb  &  Watson,.  Henrt  Pko- 
basco  et  al. 

C.  &  W.,  merchants  in  insolvent  circumstances,  with  a  view  to  prefer  certain 
creditors,  conveyed  by  a  bill  of  sale  to  P.,  one  of  their  creditors,  all  their 
stock  in  trade,  household  furniture,  and  property  of  every  description,  in 
consideration  of  (4600,  to  be  paid  certain  creditors,  and  the  proceeds  re- 
sulting from  the  residue  of  the  property  to  be  paid  pro  rata  to  other  cred- 
itors as  far  as  the  same  should  go.  Held,  that  on  equal  trust  was  created 
for  all  creditors. 

And  the  trust  thus  created  and  accepted,  can  not  be  changed  afterward  by  any 
act  or  agreement  of  the  parties. 

Semble,  that  a  conveyance  to  P.,  under  the  same  circumstances  and  for  the 
tame  object,  at  the  Bxed  price  of  $10,000,  creates  P.  a  trustee  of  the 
purchase- money  for  all  the  creditors.  1  D.  427 ;  4  "W.  L.  0. 97,  101 ;  vide 
875sub.;  7  Ohio  (pt.  2),  246;  1  Ohio  St.  237;  5  Ohio  St.  124  etseq. 

Spencee,  J.  The  petition  in  thie  case  is  fiied  by  the  plaintiffs, 
in  behalf  of  themselves  and  other  creditors  of  Cramer  &  Watson, 
alleging  that  on  the  4th  day  of  October,  1854,  Cramer  &,  Watson, 
merchants  in  Cincinnati,  being  utterly  insolvent,  and  in  contem- 
plation of  such  insolvency,  made  a  conveyance  of  all  their  prop- 
erty and  effects  whatsoever,  real  and  personal,  and  household  fur- 
niture, to  the  defendant  Probasco,  in  trust,  and  for  the  purpose  of 
preferring  certain  creditors  of  said  Cramer  &  Watson,  to  the  exclu- 
sion of  others,  among  the  latter  of  whom  are  the  plaintiffs.  It 
avers  that  Probasco  intends  to  carry  out  the  conveyance  according 
to  its  terms,  the  effect  of  which  will  be  to  defraud  the  petitioners 
and  other  creditors;  and  it  therefore  asks  for  an  injunction,  and 
that  the  defendant  Probasco  be  decreed  to  hold  in  trust  for  all  the 
creditors  alike,  and  for  an  equitable  distribution  of  the  fund. 

Tho  answers  of  tbe  defendants  admit  their  knowledge  of  Cramer 
&  Watson's  insolvency,  but  insist  that  the  sale  referred  to  in  the 
petition  was  absolute  (not  in  trust),  and  in  accordance  with  the 
purposes  expressed  in  tbe  bill  of  sale  itself,  which  is  annexed. 
370]  The  bill  purports  to  convey  *certain  leasehold  premises 
known  as  Cramer  &  Watson's  Hall ;  also,  "  all  tbe  goods,  chattels, 
household  furniture,  any  and  everywhere  belonging  to  us ;"  also,  "all 
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oar  interest  of  every  nature  whatsoever,  in  all  debts  now  due,  or 
to  become  due  to  us;11  "to  have  and  to  hold  the  same  to  said  Pro- 
basco  forever."  The  consideration  expressed  in  the  bill  of  sale  is 
$4450.33  cash  in  hand  paid,  and  further  payment  of  sundry  sums 
to  divers  persons  and  firms  (some  sixteen  in  all),  amounting  to 
$6345.  No  estimate  appears  to  have  been  made  of  the  lease  or  of 
the  household  furniture;  no  schedule  of  property  accompanies  the 
bill ;  nor  does  it  seem  that  any  inventory  or  account  was  taken  of 
the  stock  at  the  time  of  sale  or  before,  nor  indeed  since,  except 
that  there  is  now  annexed  to  the  answer  of  Probasco  a  statement 
of  debts  due  the  firm,  amounting  to  $4737.33 ;  a  general  estimate 
of  stock  at  $8595;  and  one  item  of  "stove  patterns,  flasks/1  etc., 
at  $800;  making  in  all  $14,130.32. 

Probasco  himself  testifies  that  the  sum  of  $4450.33,  called  "cash 
in  hand  paid,"  in  the  bill  of  sale,  was  not  in  fact  money  paid  by 
him  to  Cramer  &  Watson,  but  was  an  aggregate  of  sums  to  be  paid 
to  sundry  individuals,  their  creditors.  It  appears  from  other  tes- 
timony in  the  case  that  Probasco  is  one  of  the  firm  of  Tyler 
Davidson  &  Co.,  whose  debt  was  in  part  provided  for  by  the  bill 
of  sale ;  that  the  sum  total  of  the  debts  of  Cramer  &  Watson,  as 
known  to  all  the  parties  to  the  instrument,  was  nearly  $40,000 ; 
that  a  large  number  of  the  creditors  were  wholly  unprovided  for, 
whilst  as  to  those  who  were  provided  for,  the  sums  set  apart  to 
each  were  not  in  proportion  to  the  amounts  severally  due  them ; 
that  at  or  about  the  time  when  this  alleged  sale  was  about  being 
consummated,  the  *creditors  who  were  interested  in  having  [371 
it  completed,  were  admitted  freely  to  the  premises  where  the 
matter  was  going  on,  while  those  who  were  to  receive  little  or 
nothing  from  the  sale  were  either  wholly  excluded  or  admitted 
with  reluctance.  Two  of  the  favored  creditors  were  witnesses  to 
the  bill  of  sale,  and  appear,  therefore,  to  have  been  well  satisfied 
with  it.  In  addition  to  this,  Projbasco  expressly  disclaims  any 
expectation  of  individual  profit  from  the  transaction ;  his  whole 
desire  being  to  secure  as  much  as  he  could  for  Tyler  Davidson 
&Co. 

If  the  case  presented  nothing  further,  it  would  be  difficult  to 
resist  the  conclusion  that  this  transaction  was  not  intended  by  any 
of  the  parties  as  a  purchase  and  sale  of  goods,  in  the  course  of 
trade,  for  purposes  of  gain  on  either  side,  but  was  in  fact  an  ar- 
rangement on  all  sides,  under  color  of  a  sale,  by  which  the  prop- 
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erty  of  Cramer  &  Watson  was  to  be  distributed  in  certain  unequal 
proportions  among  part  of  their  creditors,  leaving  the  residue  to 
their  fate ;  of  which  distribution  Probasco  was  the  mere  conduit 
pipe.  For  it  is  to  be  observed  that  not  a  dollar  of  the  alleged 
purchase-money  was  to  be  paid  to  Cramer  &  Watson  individually, 
but  the  whole  consideration  was  to  be  apportioned  among  their 
creditors.  In  this  view  of  the  case,  Probasco  is  clearly  a  trustee 
for  that  portion  of  the  creditors  to  whom  payment  was  to  bo  made. 
Whether  the  sale  being  regarded  as  colorable  merely,  he  should  be 
treated  as  a  trustee  of  the  property  itself,  or  being  regarded  as 
.  i  valid,  he  should  bo  taken  as  trustee  of  the  purchase-money  only,  is 

perhaps  unnecessary  now  to  decide.  It  might  bo  considered  either 
way,  as  should  be  most  advantageous  to  the  creditors. 
372]  That  Probasco  was  a  trustee  of  the  purchase-money,  *there 
seems  hardly  any  room  for  doubt.  The  property  was  conveyed  to 
him  expressly  to  hold  the  proceeds,  and  pay  them  over  in  certain 
proportions  to  particular  creditors.  The  duty  thus  created  was  a 
trust,  in  the  performance  of  which  both  parties,  debtors  and  cred- 
i .  *  itors,  had  an  interest,  and  which  both,  or  either,  might  compel  him 

to  discharge — a  trust  which  the  debtors  could  not  revoke  at  their 
option.  So  far,  therefore,  as  the  assignment  of  this  purchase- 
money  is  concerned,  it  stands  upon  the  same  footing  as  if  it  had 
been  a  conveyance  of  the  property  itself,  for  the  purpose  of  making 
u     ^  the  same  payment  among  the  creditors  preferred,  and  falls  directly 

v  within  the  purview  of  the  act  in  relation  to  voluntary  assignments, 

|       *       <  passed  March  14,  1853,  which  provides,  "That  all  assignments  of 

{  ,     i  property  in  trust,  which  shall  be  made  by  debtors  to  trustees  in 

?*'         <*  I     \]  contemplation  of  insolvency,  with  the  design  to  prefer  one  or  more 

creditors  to  the  exclusion  of  others,  6hall  be  held  to  inure  to  the 
benefit  of  all  the  creditors  in  proportion  to  their  respective  de- 
mands ;  and  such  trust  shall  be  subject  to  the  control  of  the  courts," 
etc.    3  Curwen,  2239. 

But  it  is  not  considered  necessary  to  pursue  this  view  of  the 
subject  farther,  since,  however  the  matter  might  have  been  re- 
garded, had  nothing  further  transpired  than  as  above  stated,  the 
transactions  between  the  parties  which  took  place  at  a  prior  time 
during  the  same  day,  must  fix  and  determine  the  character  of  the 
proceeding  and  the  rights  of  the  parties  under  it. 

It  appears,  then,  from  the  whole  evidence,  that  Cramer  &  Wat- 
son being  utterly  insolvent,  to  avoid  pressuro  from  their  creditors, 
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and  desirous  of  preferring  certain  confidential  debts,  on  the  morn- 
ing of  the  4th  of  October  last,  *met  certain  of  their  credi-  [373 
tors,  at  their  own  store,  and  thereupon  an  assignment  or  convey- 
ance was  drawn  up  by  the  defendant,  Probasco,  signed  by  Cramer 
&  Watson,  and  witnessed  by  two  witnesses,  purporting  to  convey 
to  Probasco,  in  consideration  of  $4500,  and  the  payment  of  certain 
creditors  of  Cramer  &  Watson,  pro  rata,  all  the  property  mentioned 
in  the  bill  of  sale  before  referred  to.  By  the  terras  of  this  con- 
veyance, "  the  entire  proceeds  of  the  property  were  to  go  to  Cramer 
k  Watson's  creditors,"  in  the  following  manner :  1.  The  cash  to  be 
applied  toward  the  payment  of  their  borrowed  money  in  full.  2. 
The  debts  of  the  house,  contracted  since  the  1st  of  May  last,  were 
to  be  paid  to  the  amount  of  75  per  cent.,  should  the  proceeds  of  the 
property  go  so  far;  if  not,  then  pro  rata.  3.  The  surplus,  if  any, 
was  to  be  apportioned  among  the  remaining  debts. 

This  conveyance  or  assignment  was  delivered  to  Probasco,  and 
upon  the  receipt  of  it  he  gave  his  own  obligation  to  Cramer  & 
Watson  for  the  payment  of  the  $4500,  and  took  possession  of  the 
property.  All  this  occurred  during  the  forenoon  of  the  day.  When 
called  upon  afterwards  by  Howell  and  Dorr,  who  represented  two 
of  the  creditors,  Probasco  told  them  that  the  conveyance  was  com- 
pleted, as  above  stated ;  that  the  instrument  was  signed,  sealed,  and 
delivered,  and  that  he  had  taken  possession  of  the  property  under 
it — that  the  goods,  etc.,  were  his.  This  was  about  the  middle  of 
the  day.  Shortly  before  this,  Dorr  called  at  the  store  of  Cramer  & 
Watson,  and  was  told  by  Cramer  that  the  thing  was  all  completed, 
and  Probasco  was  the  owner  of  the  property.  Afterward,  at  what 
time  of  the  day  does  not  appear,  Probasco  submitted  the  instru- 
ment to  his  attorneys  for  examination,  *and  in  consequence  [374 
of  advice  received  from  the  latter,  the  instrument  was  destroyed, 
and  the  one  first  above  spoken  of,  substituted.  There  is  no  doubt, 
from  the  testimony,  that  the  conveyance,  first  in  point  of  time,  was 
regarded  as  consummated  by  the  parties,  when  executed,  and  not 
as  conditional,  to  take  effect  upon  approval  by  Probasco's  attorneys. 
Had  the  latter  been  the  case,  Probasco  would  have  so  stated  in  his 
affidavit  in  the  cause.  He  would  have  so  stated,  when  inquired  of 
by  Howell  and  Dorr,  and  not  represented  the  transaction  as  finished, 
and  possession  of  the  property  taken  by  him.  Nor  would  he  have 
given  his  obligation  for  the  cash  payment  of  $4500  (as  stated  by 
himself)  to  Cramer  and  Watson. 
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Now,  this  assignment  was  directly  within  the  letter,  as  well  as 
within  the  spirit  of  the  act  relating  to  voluntary  assignments.  It 
was  a  conveyance  by  insolvent  debtors,  in  contemplation  of  their 
insolvency,  to  a  trustee,  with  the  design  of  preferring  certain  cred- 
itors to  the  exclusion  of  others,  and  therefore,  by  the  express  pro- 
vision of  the  statute,  it  created  an  equal  trust  for  all.  The  trust 
thus  created  and  accepted,  could  not  be  changed  afterwards  by  any 
act  or  agreement  of  the  parties.  Scull  t?.  Reeves,  2  Green  Ch.  84 ; 
Cunningham  v.  Fraber,  11  Wend.  241.  And  the  attempt  to  do  so, 
in  the  present  case,  by  the  destruction  of  the  instrument,  and  the 
substitution  of  another,  waa  wholly  nugatory. 

In  any  aspect  of  the  case,  therefore,  we  are  of  opinion  that  Pro- 
basco  holds  the  property  specified  in  theso  several  bills  of  sale  in 
trust  for  all  the  creditors  of  Cramer  &  Watson  alike,  and  must  ac- 
count therefor  accordingly. 

King,  Anderson  <5c  Sage,  attorneys  for  plaintiffe. 

Jones  db  Ware,  for  defendants. 


375]  •In  Special  Term— December  1854. 

Stoker,  J.,  presiding. 

Hauel  et  al.  v.  Mintzer  et  al. 

A  debtor  in  failing  circumstances,  if  he  acts  in  good  faith,  may  prefer  one  of 

his  creditors,  either  by  payment  of  the  debt,  or  securing  the  amount  due  by 

mortgage,  or  confession  of  judgment. 
The  security  of  a  debtor,  is  a  creditor  within  the  meaning  of  the  rule,  though 

he  may  not  then  have  paid  the  debt,  and  may  only  be  liable  on  a  condition 

yet  to  happen. 
"When  tho  accommodation  indorser  has  assumed  the  payment  of  notes  not  yet 

due,  and  thereby  makes  himself  absolutely  liable  for  their  payment,  he 

may  in  good  faith  take  a  mortgage,  or  other  security  from  the  debtor,  to 

indemnify  him  from  ultimate  loss. 
A  judgment  confessed  by  the  debtor  to  the  security  under  such  circumstances, 

for  the  amount  of  the  debt  thus  assumed,  is  valid  and  will  be  enforced  in 

equity. 

[1  Handy,  869.] 
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Storer,  J.  Tho  plaintiffs  allege  in  their  petition,  that  they  re- 
covered a  judgment  on  the  lOtb  of  October  last,  in  this  court, 
against  the  defendants,  E.  S.  Mintzer  and  H.  B.  Malone,  for  $294.32 ; 
that  on  tho  12th  day  of  the  name  month,  the  defendant,  W.  H. 
Malone,  obtained  a  judgment  against  the  same  parties,  by  confes- 
sion in  the  same  court,  for  8(1845.80,  upon  which  execution  has 
issued,  and  a  levy  been  made  upon  the  stock  in  trade  of  tbe  judg- 
ment debtors. 

It  is  further  stated,  that  the  judgment  thus  confessed  is  fraudu- 
lent, as  to  creditors ;  that  it  was  not  founded  in  any  actual  indebt- 
edness, but,  if  upon  any,  then  for  one  tbonssind  dollars  only. 
Other  facts  are  alleged,  but  I  have  stated  tbe  most  important. 

The  defendant,  H.  B.  Malone,  denies  all  fraud,  and  insists  that 
the  judgment  was  confessed  upon  an  existing  indebtedness,  and 
tbe  transaction  was  conducted  in  good  faith  throughout. 

*No  replication  has  been  filed.  The  facts  of  the  ease  in  [376 
substance  are  these :  Mintzer  &.  Co.  were  manufacturers  of  brushes, 
and  dealers  in  those  articles;  tbey  had  been,  for  several  years, 
aided  in  their  business  by  H.  B.  Malone,  the  brother  of  one  of  that 
firm,  in  obtaining  money  for  the  use  of  the  partnership. 

He  made  his  notes  to  Mintzer  &.  Co.,  from  time  to  time,  which 
they  negotiated  for  their  own  benefit.  Some  of  these  notes  were 
renewed,  or  several  of  them,  at  the  request  of  W.  H.  Malone. 
Bailey  &,  Langstnff.  who  are  also  defendants,  became  indorsers. 

To  show  that  these  notes  were  for  tho  accommodation  of  Mintzer 
&  Co.  solely,  though  W.  H.  Malone  was  thus  made  primarily  liable, 
they  executed,  at  the  several  times  when  they  received  his  notes, 
their  own  of  similar  amount,  date,  and  time  of  payment;  these 
last  were  held  by  him  for  the  purpose,  as  it  is  proved,  of  security 
only.  If  Mintzer  &  Co.  should  have  paid  the  notes  given  to  them 
by  Malone,  he  was  then  obligated  to  cancel  those  they  had-  made 
to  him. 

Early  in  October  last,  the  defendant,  W.  H.  Malone,  became  satis- 
fied that  Mintzer  &,  Co.  could  not  continue  in  business  and  pay  their 
debts;  their  stock  had  been  reduced  to  less  than  five  thousand  dol- 
lars, at  tho  highest  valuation  ;  they  were  constantly  applying  to 
him  for  pecuniary  aid,  until  he  found,  in  justice  to  himself,  as  ho 
states,  he  could  assist  them  do  longer.  A  suit  had  been  brought  by 
tbe  present  plaintiffs,  and  was  then  pending,  and  would  soon  be  in 
judgment. 
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On  examination  he  then  found  that  he  was  tho  maker  of  ten 
promissory  notes,  varying  in  date  from  July  15th,  1854,  to  Soptem- 
377]  ber  21, 1851,  and  becoming  due  at  *different  times  from  Octo- 
ber 15,  1854,  to  December  16. 1854 ;  amounting  in  the  aggregate  to 
$6505.85,  in  various  sums  from  8375  to  $1000.  These  notes  bad  all 
been  given  to  Mintzer  &  Co.,  for  their  accommodation,  and  nego- 
tiated by  them  for  their  sole  use,  and  for  which  they  would  be  lia- 
ble to  the  maker,  should  bo  be  compelled  to  pay  them. 

Under  these  circum stances  it  was  agreed  between  Mintzer  A  Co. 
and  W.  H.  Malone,  that  the  notes  given  by  tbem  to  him  should  be 
given  up,  and  a  judgment  confessed  for  the  whole  amount,  on  con- 
dition that  he  should  assume  and  pay  the  notes  they  had  negotiated, 
as  they  became  due.  As  between  the  parties  this  assumption  was 
mode,  the  notes  held  by  Malone  were  given  up  to  Mintser  &  Co., 
and  a  judgment  accordingly  confessed  for  the  actual  sum  for  which 
Malone  was  bold  to  third  parties,  for  the  benefit  of  Mintzer  &  Co. 

Within  a  day  or  two  of  the  date  of  tho  judgment,  Malone,  it  is 
shown,  paid  one  thousand  dollars  on  account  of  these  notes,  aud 
has  since  paid  or  assumed,  bo  that  Mintcor  &  Co.  are  discharged 
from  all  liability,  the  whole  amount,  with  the  exception  of  SHOO  or 
{1500,  which  are  not  yet  due.  An  execution  issued  upon  this  judg- 
ment, which  was  levied  upon  the  debtor's  stock. 

The  sheriff  has  sold  it,  and  the  entire  proceeds,  though  a  credit 
was  allowed  to  the  pnrehaeers,  bo  tbat  the  largest  price  could  be 
obtained,  amount  to  $3500 ;  tbat  sum  is  now  in  court,  to  be  dis- 
tributed among  the  creditors,  according  to  their  several  liens. 

The  plaintiffs,  to  sustain  their  petition,  have  introduced  Mintzer, 
one  of  tho  defendants,  who  states,  that  he  was  induced  to  confess 
378]  tbis  judgment,  with  his  co-defendant,  'under  the  belief  that 
the  judgment  creditor  would  permit  tbem  to  continue  in  business, 
and  protect  the  property  from  other  creditors.  His  statement, 
however,  is  very  vague,  and  can  not  be  viewed  in  any  other  light  iban 
the  expression  of  the  deponent's  wishes,  or  impression,  and  not  the 
agreement  or  understanding  of  the  parties.  More  especially,  as  the 
fact  is  denied  by  his  co-partner,  his  creditor,  and  Bailey,  a  co-de- 
fendant, who,  although  made  a  party,  testifies  that  he  has  no  inter- 
est in  the  litigation. 

Besides  this,  it  is  in  evidence  that  the  firm  was  largely  involved, 
and  could  not  further  transact  their  usual  business,  without  the 
continued  assistance  of  their  friends;  and  how  it  is  that,  under  such 
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circumstances,  the  debtor  could  have  expected  farther  indulgence, 
when  the  apparent  purpose  was  to  secure,  so  far  as  the  parties  were 
able,  their  confidential  indoreer,  to  say  nothing  of  the  fact  that,  in 
the  best  aspect  of  the  case,  the  creditor  must  lose  more  than  half 
his  debt,  we  can  not  clearly  understand. 

Moreover,  the  -witness,  by  asserting  a  fraud  thus  alleged  to  have 
been  perpetrated,  makes  himself  »'particeps  criminis,  and  to  such 
evidence  the  law  will  apply  the  most  rigid  tests. 

In  all  similar  cases  the  rnle  is  to  reject  the  testimony,  unless  it  is 
corroborated.  The  allegation  of  fraud,  as  thus  assumed  on  the 
statements  of  this  witness,  is  not  in  our  judgment  proved ;  nor  does 
the  conduct  of  the  creditor,  at  the  time  of  the  sale  on  execution,  or 
subsequently,  though  strongly  urged  by  the  plaintiff,  us  exhibiting 
such  an  intention,  furnish,  as  we  believe,  any  ground  for  suspicion, 
even,  of  bad  faith. 

It  is  farther  contended  by  the  plaintiff,  that  the  judgment  ought 
to  bo  set  aside,  and  declared  fraudulent  as  to  'creditors,  be-  [379 
causo  there  was  no  present  consideration  to  support  it,  the  liability 
of  the  creditor  being  contingent  only,  and  as  he  might  never  be 
called  upon  to  discharge  tho  notes,  he  bad  no  right  to  ask  indemnity 
from  his  principal. 

This  assumption,  if  urged  to  its  legitimate  result,  would  prevent 
an  indorser  from  being  secured  by  the  maker,  for  whose  accommo- 
dation he  has  guarantied  the  note,  and  would  apply  to  all  sureties 
upon  bonds,  whether  private  or  official,  where  protection  is  not 
only  given  hut  required  by  the  surety,  either  by  mortgage  or  other 
indemnity,  at  the  time  tho  obligation  is  made.  It  would  practically 
declare  that  what  has  hitherto  been  regarded  as  just,  and  has  been 
sanctioned  by  our  courts,  should  be  abrogated,  and  no  security  held 
to  be  valid,  unless  a  debt  was  due  in  preesenti.  Such  has  not  been 
the  ruling  of  the  courts.  Cunningham  v.  Freelow,  1  Edw.  Chy.  26 ; 
Choteau  et  al.  v.  Thompson  et  al.,  2  Ohio  St  114 ;  Milten  v.  Way- 
land,  17  Johns.  102  ;  Hendrich  v.  Robinson,  2  Johns.  Cby.  306,  307. 

We  must  therefore  hold  the  accommodation  indorser  to  he  the 
creditor  of  the  maker,  and  it  can  not  be  doubted  but  a  failing  or 
insolvent  debtor]  may  prefer  his  creditor  if  it  is  done  in  good  faith. 
The  mode  of  preference  is  immaterial.  It  is  subject  to  the  same 
legal  construction,  whether  it  is  by  deed,  sale,  or  judgment ;  the 
form  of  tbe  instrument  can  give  DO  peculiar  character  to  the  trans- 
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action,  though  the  judgment  confessed  in  the  open  court  is  liable 
to  less  suspicion,  and  would  require  stronger  evidence  to  impeach  it 
for  fraud  than  a  private  arrangement  between  the  parties  them- 
selves. Dor  em  us  et  al.  v.  O'Hara  et  al.,  21  Ohio  49;  Atkinson  v. 
Toralinson,  lb.  237. 

380]  *It  has  long  been  heldy  that  under  the  statute  of  12  Eliza- 
beth, ch.  5,  which  embodies  the  principal  features  of  our  statute  of 
frauds  :  "  That  the  mere  preferring  one  creditor  to  another  is  not  a 
ground  to  impeach  the  transaction,  and  though  a  man  be  sued  to 
judgment,  and  executed  by  one  of  his  creditors,  it  has  been  decided 
that  he  may  give  the  preference  to  another  by  voluntarily  confess- 
ing to  him,  and  this  even  where  the  debt  is  of  inferior  rank  to  that 
upon  which  the  suit  had  been  brought."  Roberts  on  Fraud.  Con. 
494  ;  Holbin  v.  Anderson,  5  T.  R.  235. 

The  same  rule  was  adopted  by  Chancellor  Kent,  in  Williams  v. 
Browns,  4  Johns.  Chy.  684,  who  held,  "That  unless  a  series  of 
authorities  was  to  be  overruled  by  the  court,  they  could  not  ques- 
tion the  right  of  the  debtor  to  confess  a  judgment  in  favor  of  a 
particular  creditor  for  an  honest  debt  then  due,  and  that  such  judg- 
ment will  hold  its  priority."  The  same  doctrine  is  very  elaborately 
illustrated  and  ably  sustained  by  Chancellor  Harper,  in  Stile  v.  Rog- 
ers, Rice  (S.  C.)  7;  Beiro  v.  Aiken,  lb.  73.  An  examination  of  these 
cases  very  readily  furnishes  the  distinction  between  the  facts  orally 
disclosed  in  the  controversy  before  us  and  those  assumed  on  trial. 

It  is  argued,  however,  that  as  there  was  no  debt  due  when  the 
judgment  was  confessed,  that  the  liability  was  conditional  only. 
We  do  not  so  regard  the  case.  The  creditor  was  primarily  liable 
upon  the  notes  to  those  who  had  purchased  them  of  the  payee, 
though  he  was  but  a  surety  for  the  real  debtors ;  this  suretyship 
was  discharged  ;  and  the  absolute  indebtedness  assumed  by  Malone 
when  he  gave  up  the  notes  between  him  and  Mintzer  &  Co.,  became 
a  binding  agreement  that  he  would  take  up  the  notes  at  maturity, 
381]  without  looking  to  his  former  principal  *for  indemnity.  Be- 
sides, the  debtors  were  insolvent,  and  there  was  not  even  the 
distant  probability  of  their  future  ability  to  pay  their  obligations; 
an  assumption  of  the  debt,  therefore,  under  these  circumstances, 
precludes  the  idea  that  there  could  have  been  any  anticipation  on 
the  part  of  Malone  that  he  would  derive  any  aid  from  the  parties, 
who  had  already  involved  him  to  an  amount  equal  to  two-thirds  of 
their  entire  indebtedness. 
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Wo  think  the  debt,  by  the  consent  of  the  parties,  became  legally 
due,  and  furnished  a  sufficient  consideration  for  the  confession  of 
the  judgment. 

We  have  been  referred  to  Sanford  et  al.  v.  Wheeler,  13  Conn.  165 ; 
North  v.  Belden  et  al.,  lb.  376 ;  and  Agry  v.  Huston  et  al.,  15  Conn. 
504.  The  first  two  cases  were  those  of  mortgages,  the  next  of 
confessed  judgment ;  but  a  careful  examination  removes  any  seeming 
repngnance  between  the  law,  as  there  held,  and  that  which  we 
regard  as  governing  this  case ;  thero  is  nothing  in  either  inconsis- 
tent with  the  general  principle  wo  have  asserted. 

We  are  satisfied  that  the  confessed  judgment  ought  to  stand,  as 
it  is  not  in  our  opinion  fraudulent  as  to  the  creditors,  or  intended 
so  to  be.  We  must  adbero  to  the  law  as  we  find  it,  and  though  we 
might  wish  that  we  could  appropriate  the  debtor's  property  among 
all  the  creditors,  the  fact  that  a  preference  has  been  given  in  good 
faith,  that  the  law  will  sustain,  forecloses  all  power  on  our  port  to 
make  any  such  distribution. 

As  between  the  plaintiff  and  the  defendant  Malono,  their  several 
liens  are  equal.  By  the  statute,  each  will  share  in  the  sale  of  the 
property,  both  judgments  having  been  rendered  at  the  same  term, 
and  execution  taken  out  at  the  proper  time.  In  this  race  of  dili- 
gence there  can  *be  no  preference ;  it  would  be  as  ineqnita-  [383 
hie  to  decree  the  full  payment  of  the  plaintiff's  judgment,,  as  it 
would  be  that  of  the  defendant,  and  we  therefore  leave  them  to 
their  legal  remedies. 

It  can  not  be  unheeded  by  the  court,  that  the  only  ground  of  the 
plaintiff's  claim  to  full  satisfaction  is  his  judgment,  and  if  he  could 
subject  the  property,  it  must  be  at  the  expense  of  the  other  cred- 
itors, over  whom  ho  has  no  more  equity  than  the  defendant,  who, 
we  think,  is  clearly  protected  to  tbe  full  extent  of  his  equity. 

This  disposes  of  all  other  questions  mooted  on  the  trial. 

Tbe  bill  must  bo  dismissed. 

Thomson  &  Johnson,  and  Woodruff  &  Hopkins,  for  the  plaintiff. 

Miner,  Clark,  &  Oliver  for  defendant 
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Bulk  of  New  Orleans  v.  Stagg  &  Shays. 

In  Special  Term— January,  1855. 

Storce,  J.,  presiding. 

The  Bank  of  New  Orleans  v.  Stagg  &  Shays. 

Id  an  action  on  a  bill,  drawn  in  Cincinnati  upon  a  mercantile  house  in  New 
Orleans,  payable  there,  and  accepted  by  one  of  tbe  drawees  in  Cincinnati, 
where  he  resided,  and  which  is  protested  for  non-acceptance  or  non- 
payment, tha  damages  allowed  by  tbe  statute'may  be  recovered. 

[2  Handy,  19;  1  W.  L.  M.  677;  10  0. 180;  6  0.8.168.1 

Stores,  J.  This  action  is  bronght  upon  two  bills  of  exchange, 
drawn  by  tbe  defendants  npon  McGregor  &  Co.  in  New  Orleans, 
payable  to  their  own  order,  and  indorsed  to  the  plaintiffs.  The 
383]  bills  are  for  $2,500  each,  at  sixty  days'  *date,  and  were 
accepted  by  one  of  tho  drawees,  in  the  name  of  the  firm,  at  Cincin- 
nati, where  be  then  resided.  The  mercantile  house  of  McGregor 
&  Co.  was  established  in  New  Orleans,  as  its  place  of  general  busi- 
ness, and  the  bills  were  there  protested,  when  they  became  due. 

The  question  raised  by  tbe  defendants,  on  this  state  of  fact,  is, 
whether  damages  can  be  allowed  to  the  holder. 

A  construction  was  given  to  the  act  of  1830,  "prescribing  the 
rule  of  damages  on  protested  bills,"  by  the  Supreme  Court,  in 
Bank  of  Canton  v.  Brainerd  et  al.,  8  Ohio,  292.  It  was  there  held, 
that  the  domicil  of  the  drawee  determines  the  question  ;  and  that, 
to  enable  tbe  holder  to  recover  damages,  the  acceptor  must  reside 
without  tho  jurisdiction  of  tbe  state. 

This  is  unquestionably  the  true  rule  ;  but,  in  the  case  before  us, 
the  acceptors  transacted  their  business  as  commission  merchants  in 
New  Orleans;  there  was  the  domicil  of  the  partnership  business, 
though  one  of  tbe  members  resided  in  Ohio. 

Wo  are  asked  to  apply  this  rule  where,  it  seems  to  us,  the  spirit 
and  the  object  also  of  the  statute  allowing  damages  would  be  vio- 
lated if  we  should  adhere  to  the  construction  contended  for. 

The  legal  presumption  must  be,  that  tbe  bills  were  negotiated  on. 
the  faith  that  their  proceeds  would  be  paid  in  New  Orleans,  and 
were  drawn  upon  property  consigned  to  the  acceptors,  or  on  funds 
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of  the  drawees  in  their  hands.  They  were  accepted  by  a  firm, 
whose-  only  place  of  business  was  in  another  state,  and  they  were 
pledged  to  pay  them  there,  in  such  Funds  as  were  there  current  in 
commercial  transactions. 

*If  the  bills  had  been  drawn  upon  and  accepted  by  the  [384 
New  Orleans  partner,  in  his  own  name,  there  could  be  no  question 
as  to  the  plaintiff's  right  to  damages.  Is  the  case  then  changed 
by  the  addition  of  the  name  of  McGregor  to  the  acceptance?  We 
can  not  so  understand  the  acts  of  the  parties,  nor  the  proper  appli- 
cation of  the  law  to  the  contract  itself.  We  can  not  assume  that 
the  acceptance  of  the  bills  by  one  party  in  Ohio  should  discharge 
the  other  party,  an  admitted  resident  of  another  state,  from  the 
plaintiff's  claim.  Such  a  view  of  the  rights  of  the  parties  would 
practically  defeat  a  claim  to  damages  in  every  such  case,  as  every 
foreign  bill  drawn  upon  any  city  in  the  commercial  world,  and 
there  accepted,  would  bear  no  other  construction  than  that  of  a 
promissory  note  made  in  Ohio,  to  be  paid  in  London  or  Paris. 

We  believe  we  may  well  decide  the  question,  in  favor  of  the 
claim  for  damages,  on  the  reason  of  the  case;  but  the  principle  in- 
volved, we  think,  is  clearly  recognized  by  Chief  Justice  Parsons,  in 
Grimshaw  v.  Bender  et  al.,  6  Mass.  157,  and  the  opinion  of  sach  a 
jurist  may  safely  be  our  guide. 

It  has  been  suggested  that  these  bills  were  the  renewals  of  pre- 
vious drafts ;  but  it  is  not  proved  or  asserted  even  that  the  plaintiffs 
were  privy  to  the  fact,  if  it  ever  existed.  They  are  presumed  to 
have  obtained  the  bills  in  good  faith,  and  are  not  to  be  affected  by 
the  transactions  between  other  parties,  of  which  they  had  no 
notice. 

The  claim  for  damages  is  therefore  allowed. 

Taft  <fc  Key,  for  plaintiff. 

Tilden,  Cumen  <fe  Eairden,  for  defendant. 
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Barker,  Hunt  &  Co.  v.  Steamboat  Flag. 

388]  *In  Special  Term-  -March,  I860. 

GhOI.SOn,  J.,  presiding. 

Babkkb,  Hunt,  &  Co.  v.  Steamboat  Flag. 

No  lien  is  given  by  the  provisions  of  tbe  common  carrier  act,  until  an  actual 

seizure  of  the  water-craft  under  a  warrant. 
If,  before  such  seizure,  a  valid  lien  has  been  acquired  on  a  water-craft  in  an 

ordinary  judicial  proceeding  against  its  owner,  it  will  have  priority  of 

right  and  satisfaction. 

[Fft&,2D.W6;  2  Handy,  274-278;  Vide  8  W.  L.  Q.  401.] 

Gholson,  J.  The  steamboat  Flag  was  owned  by  Tanner.  Ac- 
tions were  brought  against  the  steamboat  by  name,  under  the  com- 
mon carrier  act  in  this  court,  and  before  justices  of  the  peace,  and 
she  was  seized  under  warrants  issued  in  those  actions.  Actions 
were  brought  in  this  court  against  Tanner,  and  the  steamboat  was 
levied  on  under  attachments  issued  in  these  actions.  An  action  was 
brought  against  Tanner,  personally,  and  he  appeared  in  that  action 
and  confessed  a  judgment,  on  which  an  execution  was  issued  and 
levied  on  the  steamboat.  A  sale  of  the  boat  has  been  made  by  the 
sheriff,  who  has  brought  the  proceeds  into  court  for  distribution. 

The  liens,  so  far  as  they  depend  on  an  actual  seizure,  are,  in  re- 
spect of  time,  as  follows  :  1.  A  seizure  by  warrant  against  the  boat 
from  this  court  in  favor  of  Barker,  Hunt  &  Co.  2.  Seizures  under 
different  warrants  against  the  boat,  issued  by  justices  of  the  peace. 
3.  Levies  nnder  attachments  from  this  court  in  favor  of  the  Cin- 
cinnati Insurance  Company  and  the  Merchants  and  Manufacturers' 
Insurance  Company.  4.  Levy  under  an  execution  on  a  judgment 
by  confession  in  favor  of  Johnson,  Morton  &  Co.  6.  A  seizure  by 
warrant  against  tbe  boat  from  this  court  in  favor  of  Martin  An- 
3S6]  schutz  &  "Co.,  and  otber  seizures  by  warrants  from  justices 
of  the  peace. 

The  proceeds  of  the  sale  are  not  more  than  sufficient  to  satisfy 
those  claims  included  in  Nos.  1,  2,  3,  and  4,  and  a  priority  of  satis- 
faction is  claimed  on  behalf  of  Martin  Anschutz  &  Co.,  and  otber 
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seizures,  included  under  No.  5,  on  the  ground  that  they  are  so  en- 
titled in  virtue  of  the  provisions  of  the  common  carrier  act. 

It  is  claimed  that  those  who  hold  demands  for  which  a  water. 
craft  is  liable  under  the  statute  to  be  sued  by  name  or  descrip- 
tion, and  to  bo  seized  under  a  warrant,  can  not  be  postponed  or  de- 
feated either  by  an  act  of  the  party  in  making  a  sale  or  mortgage, 
or  by  the  acquisition  of  a  lien  under  the  ordinary  proceedings  at 
law  against  the  owners.  It  is  quite  clear  that  the  decisions  of  the 
Supremo  Court  have  established  the  proposition  that  the  holder  of 
any  such  demand  acquires  no  lien  on  the  water-craft  until  an  ac- 
tual seizure  under  a  warrant.  Jones  v.  Steamboat  Commerce,  14 
Ohio,  408.  And  it  is  difficult  to  understand  how  one  to  whom  the 
law  has  given  no  lien  can  claim  a  right  to  defeat  and  postpone  liens 
which  in  clear  and  direct  terms  are  created  by  law  for  the  bene- 
fit of  others.  It  will  be  seen  that  the  lien  which  arises  on  the  seiz- 
ure of  a  water-craft,  so  far  from  being  retroactive,  and  more  effectivo 
than'  the  lien  created  by  the  levy  of  au  execution,  is  assimilated  to 
the  lien  of  a  levy,  and  has  been  paid  to  give  the  same  advantage  and 
to  have  a  like  operation.     14  Ohio,  412. 

The  principle  on  which  it  has  been  held  that  a  private  sale  of  the 
water-craft  by  the  owner  wHl  not  defeat  the  remedy  secured  by  the 
R'utnte  authorizing  proceedings  against  the  water-craft  itself,  very 
plainly  docs  not  apply  *to  any  disposition  of  the  property  in  [387 
the  due  course  of  judicial  proceedings.  It  is  true,  that  the  judicial 
sale  which  was  held  in  tho  case  of  Jones  o.  The  Steamboat  Com- 
merce, 14  Ohio,  408,  to  vest  a  title  clear  of  any  demands  before  ex- 
isting under  the  common  carrier  act,  was  a  sate  in  a  proceeding 
brought  under  that  act.  But  the  principle  of  the  decision  would 
equally  apply  to  any  other  judicial  proceeding.  The  ground  was 
that  the  judicial  sale  was  the  act  of  law,  and  the  same  ground  em- 
braces tho  present  case. 

It  may  be  very  proper  not  to  allow  a  special  remedy,  provided 
by  law.  to  be  defeated  by  the  act  of  a  party  in  a  private  proceed- 
ing; and  yet  it  would  by  no  means  follow  that  the  existence  of  such 
a  legal  remedy,  so  secured  from  a  defeat,  should  be  allowed  to  prej- 
udice and  postpone  tbe  ordinary  legal  remedies  of  other  parties 
prosecuted  in  good  faith. 

The  construction  placed  on  tbe  common  carrier  act,  in  the  recent 
case  of  Thompson  v.  Steamboat  J.  D.  McDonald,  1  Ohio  St.  26-31, 
would  alone  show  that  the  claim  set  up  in  this  case  on  behalf  of 
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Ross  &  Bicker  v.  Johnson. 


Martin  Anachutz  &  Co.  can  not  be  maintained.  It  is  said  m  that 
case  to  bo  the  object  of  the  law  "  to  provide  a  convenient  and  effi- 
cient remedy  by  subjecting  the  liability  of  the  boat  or  vessel  itself, 
and  thus  avoid  the  difficulty,  which  often  exists,  of  ascertaining  and 
proceeding  against  the  owner  or  owners  in  person."  The  proceed- 
ing is  said  to  be  "  only  a  cumulative  remedy  given  by  the  statute 
for  the  recovery  of  a  claim  against  sthe  owner  himself."  In  this 
view,  the  decision  of  the  question  presented  to  me  becomes  quite 
simple.  Several  parties  have  claims  against  Turner.  Some  adopt 
388]  one  legal  remedy,  some  another.  There  has  *been  a  fair 
race  of  diligence,  for  there  is  no  pretense  in  this  case  of  fraud  or 
unfair  dealing  against  any  party.  All  have  obtained  legal  liens  on 
a  steamboat,  the  property  of  Tanner,  but  some,  by  their  diligence, 
are  prior  in  point  of  time,  and  are,  therefore,  entitled  to  a  priority 
in  right  and  satisfaction. 

Henderson,  for  plaintiff. 

Nixon,  for  defendant. 


In  Special  Term— February,  1868. 
Gholson,  J.,  presiding. 

Ross  &  Ricker  v.  Richard  R.  Johnson. 

The  right  of  set-off  depends  on  statutory  provisions ;  it  was  not  allowed  at 
common  law. 

The  code  repealed  the  former  statutes  on  the  subject  of  set-off,  but  has  intro- 
duced no  new  rule  as  to  the  right  of  set-off. 

A  set-off  is  properly  a  cause  of  action  against  the  adverse  party;  and  to  author- 
ize a  set-off  there  must  be  cross-demands. 

Such  a  right  of  set  off  may  exist  before  suit  brought,  and  section  99  of  the 
code  was  intended  to  prevent  a  defeat  of  the  right,  by  a  transfer  or  assign- 
ment of  the  demand  held  by  one  party ;  that  section  requires  not  only  that 
there  should  be  cross-demands,  but  that  they  should  be  such  that  at  the  time 
of  the  transfer  or  assignment  each  party  could  have  brought  an  action  on 
his  demand  against  the  other. 

A  negotiable  security  before  its  maturity  is  not  a  cross-demand,  within  the 
meaning  of  section  99  of  the  oode*    A  party  who  has  obtained  such  a  se- 
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curity  before  it  mi  due,  and  otherwise  holding  in  good  faith  and  apongood 
consideration,  can  not  be  affected  by  a  demand  or  independent  cause  of  ac- 
tion against  the  person  from  whom  it  was  received  in  favor  of  any  part} 
liable  on  the  negotiable  security,  although  existing  at  the  time  of  its  trans- 
fer, and  there  was  notice  thereof. 

[1  Handy,  434 ;  Seney,  46,  tec.  28 ;  lb.  178,  sec  97 ;  lb.  184,  wo.  89.] 

This  was  an  action  on  a  promissory  note  made  by  the  defendant 
to  Nelson  Newman,  or  order,  and  by  biro  indorsed  to  the  plaintiffs 

The  note  on  which  the  action  was  brought  was  given  by  the  de- 
fendant to  Newman,  as  a  part  of  the  consideration  on  a  Bala  of  a 
patent  right.  Before  the  sale,  the  ^exclusive  right  to  the  [381 
patented  machine  in  certain  parts  of  the  United  States  had  been 
disposed  of,  and  the  sale  extended  to  the  unsold  territory,  the  exact 
extent  of  which  at  the  time  of  the  sale  was  not  known.  A  deed  o! 
assignment  for  each  unsold  territory  was  executed  on  the  20th  day 
of  January,  1853,  and  recorded  on  the  16th  day  of  March  in  the 
same  year.  Contemporaneous  with  the  sale,  and  on  tbe  same  day,  a 
bond  was  taken  from  Newman  to  the  defendant,  in  the  penal  sane 
of  (3000,  conditioned,  that  Newman  should  pay  over  to  the  defen- 
dant any  money  which  he  should  receive  from  any  Bales  made  hy 
himself  or  by  agentB. 

Tbe  deed  of  assignment  only  extended  to  the  unsold  territory 
and,  independent  of  tbe  bond,  would  not  have  conferred  a  right  tc 
the  purchase  money,  due  on  sales  made  before  its  date.  The  bond 
recited  that  a  sale  had  been  made  on  the  same  day  of  all  the  nnsolt 
territory,  and  then  provided,  as  stated  above,  for  the  payment  ovei 
of  any  money  which  migbt  be  received  from  sales. 

Tbe  defense  set  up  to  the  note  was,  that  subsequently  to  the  exe 
cation  of  tbe  deed  and  bond,  a  sum  of  money,  exceeding  tin 
amount  of  the  note,  was  received  by  Newman,  on  account  of  the 
sale  of  tbe  patent  right  in  the  State  of  South  Carolina,  which  ht 
failed  to  pay  over,  of  all  which  it  was  claimed  the  plaintiff's,  befort 
they  obtained  the  note,  had  notice. 

The  case  was  tried  by  a  jury.  The  evidence  to  show  a  sale  o: 
the  patent  right  in  the  territory  of  South  Carolina  and  the  receip 
of  money  on  that  account  by  Newman,  consisted  of  his  declara 
tions.  made  to  tbe  defendant  and  another  person  examined  as  t 
witness.  Both  the  Bale  and  tbe  receipt  of  the  money  were  denied 
and  the  ^evidence  of  Newman  disproving  the  sale  was  of-     [3IK 
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fered  by  the  plaintiffs.  There  was  evidence  impeaching  the  char- 
acter of  Newman  for  veracity.  It  came  out  in  the  evidence  offered 
by  the  defendant,  that  in  some  of  the  conversations  between  him 
and  Newman,  the  latter  had  denied  making  any  sale  of  the  right 
for  the  State  of  South  Carolina.  There  was  also  evidence  (ending 
1o  show,  that  the  defendant  had  admitted  to  one  of  the  plaintiffs, 
before  they  received  the  note,  that  if  no  such  sale  bad  been  made, 
he  was  liable;  and  one  of  the  plaintiffs  testified  that  this  admission 
was  unconditional ;'  this  was  denied  by  the  defendant  in  his  testi- 
mony. 

If  there  had  been  a  sale  of  the  right  for  South  Carolina,  there 
was  no  evidence  to  fix  its  date.  It  might  have  been  made  before  or 
after  the  assignment  of  tbe  patent  right  to  the  defendant. 

Among  other  matters,  the  court,  in  its  cbanie  to  the  jury,  stated 
that,  if  the  consideration  of  the  note  extended  as  well  to  the  unsold 
territory  covered  by  the  patent  right,  as  to  any  money  due  and 
payable  on  sales  made  before  the  assignment,  then  the  withholding 
such  money  to  tbe  extent  of  tbe  amount  so  withheld,  might  be  con- 
sidered a  failure  of  the  consideration  of  the  note  ;  but  if  the  money 
was  received  on  account  of  a  sale  made  after  the  transfer  of  the 
patent  right  for  the  unsold  territory,  then  it  could  only  constitute 
a  matter  of  set-off,  as  money  of  the  defendant  had  and  received  by 
Newman  ;  and  the  jury  were  directed,  if  they  found  for  the  defen- 
dant, to  say  in  their  verdict,  in  which  mode  the  money  was  re- 
ceived, leaving  the  question,  whether  a  set-off  could  be  allowed 
against  the  plaintiffs,  to  ho  afterwards  considered. 
391]  *The  court  also  stated  to  tbe  jury,  that  tbe  usual  and 
proper  evidence  of  the  transfer  of  a  patent  right  was  by  a  written 
assignment  recorded  in  the  patent  office,  within  the  proper  time 
and  no  other  transfer  would  be  valid  as  to  a  subsequent  purchaser, 
without  notice.  That  the  admissions  of  Newman,  as  to  the  transfer 
of  the  patent  right  for  the  State  of  South  Carolina  were  competent 
evidence,  but  that  the  want  of,  or  the  failaro  on  the  part  of  the  de- 
fendant, to  produce  written  evidence,  wus,  under  the  circumstances 
of  the  case,  a  matter  to  be  taken  into  consideration  in  determining 
the  effect  of  those  admissions  as  testimony.  The  court  further 
charged  the  jury,  that  evidonce  of  admissions  was  to  be  receded 
with  caution,  and  that  even  if  the  jury  were  satisfied  that  they 
were  made,  although,  then,  entitled  to  weight  as  evidence  proving 
the  facts  admitted,  they  were  not  conclusive,  but  the  character  of 
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the  admissions,  and  the  cir  cam  stances  under  which  tbej"  were  made 
might  be  considered.  They  were  also  to  be  taken  in  connectioi 
with  the  other  facte  proved  in  the  case,  and  the  truth  found  tipoi 
the  whole  evidence. 

The  jury,  having  found  a  verdict  in  favor  of  the  plaintiffs,  fo 
the  wbole  amount  of  the  note,  the  defendant  moved  for  a  new  trial 

Gholson,  J.  In  the  strongest  view  in  which  the  facts  of  In- 
case can  be  presented  for  the  defendant,  the  transaction  could  onli 
amount  to  this, — that  Newman  transferred  to  Johnson  the  ansolc 
patent  rights,  and  tho  money  due  for  those  sold,  receiving  i: 
part  consideration  the  note  on  which  the  action  is  founded.  Tlii 
money  might  come  into  the  hands  *of  Newman,  and  to  se-  [3tf!i 
euro  its  payment  over  to  Johnson,  the  bond  was  taken;  bu 
still  the  money  from  the  time  of  the  transfer  was  the  money  o 
Johnson, 

In  this  view  of  the  matter,  the  most  favorable  for  the  defendant 
be  would,  on  the  receipt  of  any  money  by  Johnson,  have  been  en 
titled  to  an  action  for  so  much  money  had  and  received.  Wbethei 
a  bond  having  been  taken,  such  right  of  action  would  have  bi>er 
merged  in  it,  as  a  higher  security,  is  a  question  which  does  not  af 
feet  the  principle  on  which  the  case  stands ;  for,  taken  either  way 
in  an  action  on  the  note,  the  claim  could  only  be  asserted  as  i 
set-off. 

And  this  leads  to  the  inquiry  whether  the  defendant  could  clfiirc 
such  a  set-off  against  tho  present  plaintiffs,  indorsees  of  tho  nego 
liable  note  before  its  maturity,  though  they  might  have  had  notice 
of  the  existence  of  the  claim  when  they  obtained  the  note? 

The  right  of  set-off  depends  on  tho  provisions  of  the  statute  ;  it 
was  not  allowed  at  common  law,  15  M.  &  W.  446.  The  statutes  or 
the  subject  of  set-off  were  repealed  by  the  code,  and  we  are  now  tc 
look  into  its  provisions  for  the  rules  by  which  it  is  governed.  Upon 
looking  into  those  provisions,  I  do  not  think  any  new  rule  as  to  the 
Tight  of  set-off  was  introduced. 

Section  97  of  tho  code  provides  r  "  A  set-off  can  only  be  pleaded 
in  an  action  founded  on  a  contract,  and  must  bo  a  cause  of  action 
arising  upon  contract,  or  ascertained  by  the  decision  of  tho  court. 

A  set-off  must  be  a  cause  of  action,  and  properly  it  must  ho  a 
cause  of  action  against  the  adverse  party;  in  other  words,  to  con- 
stitute a  set-uff,  there  must  be  mutual  demands.     But  when  there 
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3]  are  such  mutual  demands,  *one  party  should  not  be  allowed 
defeat  the  right  of  set-off  of  the  other  by  a  transfer  or  as- 
[nment  of  bis  demand.  This  matter  is  accordingly  regulated  by 
;tion  99  of  the  code,  which  provides:  "When  cross- demands 
ve  existed  between  persons  under  such  circumstances,  that  if  one 
d  brought  an  action  against  the  other,  a  counterclaim  or  set-off 
aid  have  been  set  up,  neither  can  be  deprived  of  the  benefit 
sreof  by  the  assignment  or  death  of  the  other,  but  the  two  de- 
lude must  be  deemed  compensated,  so  far  as  they  equal  each 
ler." 

In  the  sense  in  which  the  term  "cross-demandB"  is  used  in  that 
;tion,  tbey  must  have  existed  before  the  assignment,  and  have 
en  such  that  at  the  time  of  the  assignment  each  party  could  have 
jught  an  action  on  his  demand  against  the  other.  In  this  view 
is  obvious,  that  no  such  demand  was  ever  held  by  Newman 
ainst  Johnson,  prior  to  the  indorsement  of  the  note  to  the 
tintiffs.  The  note  having  been  transferred  before  it  became  due, 
cause  of  action  bad  accrued  thereon  to  Newman,  before  he  as- 
;ned  the  note  to  the  plaintiffs.  There  never  was,  therefore,  cross- 
mands  between  Johnson  and  Newman  within  the  meaning  of  tbe 
tute,  and  there  was  nothing  to  prevent  an  indorsement  of  the 
to  by  Newman,  before  it  became  due,  unaffected  by  any  inde- 
ndent  claim  held  by  Johnson,  though  the  party  taking  the  note 
d  knowledge  thereof. 

There  is  another  section  of  the  code,  which  remains  to  be  no- 
ed.  It  is  provided  in  section  26,  that  "  in  the  case  of  an  aasign- 
int  of  a  thing  in  action,  the  action  by  the  assignee  shall  be  with- 
l  prejudice  to  any  Bet-off,  or  other  defense  now  allowed  ;  but  this 
ition  shall  not  apply  to  negotiable  bonds,  promissory  notes,  or 
t]  bills  of  *exchange,  transferred  in  good  faith  and  upon  good 
iai deration,  before  due." 

Before  the  code  a  "  thing  in  action  "  could  not  be  assigned  so  as 
avoid  the  necessity  of  suing  in  the  name  of  the  assignor.  By 
i  code  tbe  assignee  was  allowed  to  sue  in  bis  own  name,  and  it 
s  therefore  deemed  necessary  to  provide,  in  section  26,  that  the 
lit  of  action  given  to  tho  assignee  Bhould  not  prejudice  any  set- 
or  defense  now  allowed.  It  is  clear  that  it  was  not  intended  by 
i  first  part  of  the  section  to  change  the  law  of  set-off,  and  any 
erence  of  such  ohange  as  to  negotiable  instruments  is  expressly 
irded  against  by  the  latter  part  of  tbe  section,  which  provides, 
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tbat  it  shall  not  apply  to  Bach  i  antrum  eats,  transferred  in  good 
faith  and  upon  good  consideration,  before  due. 

I  am  satisfied  that  section  26  in  no  respect  affects  or  changes  the 
right  of  set-off,  which  is  regulated  by  the  other  sections,  to  which 
allusion  -bae  been  made.  That  section  was  borrowed  from  a  similar 
one  in  the  New  York  code,  and  hence  the  expression  "  now  al- 
lowed," which,  as  the  statutes  in  force  before  their  code,  on  the 
subject  of  set-off,  were  not  repealed,  showed  an  intention  not  to 
alter  the  law.  Accordingly,  in  the  ease  of  Beckwith  v.  Union  Bank, 
4  Sandf.  604,  it  was  so  expressly  held  by  the  Superior  Court  of  New 
York.  The  circumstance  that  our  code  repeals  the  former  statutes 
of  set-off  and  re-enacts  their  provisions,  can  not  be  considered  as 
giving  to  section  26  any  greater  effoct  than  has  been  given  to  it  in 
New  York,  from  the  code  of  which  state  it  has  been  copied. 

Being  therefore  satisfied  that  the  defendant  can  not  avail  him- 
self of  the  defense  be  sets  up  against  the  present  plaintiffs,  *it  [395 
is  not  necessary  to  pass  on  the  other  questions  raised  on  the  motion 
for  a  new  trial,  which  will  be  overruled. 

Lincoln,  Smith  &  Wamock,  for  plaintiff. 

Norton,  and  Judge  Probasco,  for  defendant 


In  Special  Term— 1856.  ■ 
SrxNCiB,  J.,  presiding. 


Matilda  H.  Caster,  Administratrix  or  Hannah  Eahn,  de- 
ceased, v.  Mare  Buckingham,  Administrator  or  Emanuel 
Hahn,  DECEASED,  et  al. 

Husband  and  wife  brought  an  action  in  their  joint  names,  to  recover  the  amount 
due  on  a  note  given  to  the  wife  whilst  sole;  husband  left  the  note  with  an 
attorney  for  collection,  end  took  a  receipt  in  his  own  name  therefor;  a 
joint  judgment  was  rendered;  apon  which  no  execution  issued.  Husband 
received  interest,  sad  a  part  of  the  principal,  and  then  made  an  agreement 
with  defendants,  by  which  they  were  to  pay  ten  per  cent,  interest  on  the 
judgment.  The  wife,  just  before  her  death,  expressed  a  desire  to  the  bus- 
band  that  "  he  should  collect  the  note,"  that  she  "  wished  the  business  set- 
tled up,  and  wanted  him  to  have  the  money."   Nothing  was  done,  however. 
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The  wife  died — then  the  husband  died,  and  administration  was  taken  out 
on  his  estate.  His  administrator  sued  out  a  id.  fa.  to  revive  the  judgment. 
Afterward,  letter*  of  administration  were  granted  on  the  wife'*  estate — 
and  her  administratrix  brings  an  action  to  recover  the  balance  due  on  said 
judgment,  and  to  enjoin  tho  husband's  administrator  from  further  proceed- 
ing.    Held: 

That  in  Ohio,  obtaining  judgment,  or  taking  new  security,  or  transferring  or 
releasing  the  claim  for  a  valuable  consideration,  is  a  good  reduction  of  a 
wife's  chose  in  action  into  possession  so  as  to  extinguish  the  wife's  interest; 
but  obtaining  judgment  in  their  joint  names  is  not  of  iuelf  sufficient  for 
that  purpose. 

That  in  the  above  case  tbe  wife's  administratrix  bad  the  right  to  sue  in  her  own 
name,  under  the  code,  and  recover  the  amount  due  from  tbe  original 
debtors,  without  waiting  for  its  collection  by  tbe  husband's  administrator. 

That  to  constitute  a  valid  gift  by  parol  inter  vivos,  or  a  donatio  causa  mortis, 
there  must  be  an  actual  delivery  of  tbe  thing  given,  or  that  which  is 
equivalent,  accompanied  by  an  intent  to  part  with  the  title,  except  that 
in  case  of  "  donatio  causa  mortis  "  the  gift  is  conditional. 

[Affirmed,  2D.  41;  U  Ohio,  100;  180hio,113;  7  Ohio  St.  432;  14  Ohio  St.  448.] 

This  case  was  submitted  to  the  court  upon  tbe  following  state  of 
396]  facts.  Emannel  Habn,  after  his  intermarriage  *with  Han- 
nah Colvin,  brought  a  suit  in  their  joint  names  to  recover  the 
amount  due  upon  a  note  given  to  ber  when  sole,  by  the  defendants 
Dennison  and  others.  On  leaving  tbe  note  with  bis  attorney  for 
collection,  he  took  a  receipt  therefor  in  his  own  name.  A  joint 
judgment  was  rendered  in  tbe  action  lor  $1500;  upon  which  no 
execution  was  issued".  The  husband  received  tbe  interest  upon  tho 
judgment  up  to  February,  1851,  and  $300  of  the  principal;  and 
then  made  a  parol  agreement  with  tbe  defendants,  by  which  they 
were  to  ollow  on  the  judgment  interest  at  the  rate  of  ten  per  cent., 
upon  which  it  was  claimed  they  were  to  have  time  upon  the  judg- 
ment ;  but  of  this  there  was  no  certain  evidence. 

The  wife  was  in  a  very  infirm  state  of  health  for  tbe  last  two 
years  of  her  life,  which  was  tbe  occasion  of  heavy  bills  against 
the  husband  on  her  account — chiefly  for  medical  aid.  Some  two 
or  three  weeks  before  her  decease  (which  occurred  in  June,  1851), 
she  expressed  much  anxiety  that  the  amount  due  upon  the  judg- 
ment should  be  collected ;  and  in  a  conversation  with  her  husband, 
told  him  "  that  she  did  not  think  sbe  would  live  long,  and  wanted 
him  to  go  down  to  tho  city  and  collect  that  note — that  she  wished 
the  business  settled  up  ;  and  she  wanted  him  to  have  tho  money." 
Before  anything  was  done,  however,  the  wife  died — afterwards  the 
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husband  died,  and  tho  defendant  was  appointed  bis  administrator, 
and  sned  ont  of  the  Common  Fleas  a  scire  facias  to  revive  the  judg- 
ment, which  suit  was  still  pending.  Sinoe  then,  administration 
having  been  granted  to  the  plaintiff  on  the  estate  of  the  wife,  she 
brought  the  present  action  to  collect  the  amount  due  upon  the 
judgment,  and  to  prevent  collection  of  the  same  by  the  defendant. 

•Spencer,  J.  The  rule  is  well  settled  in  Ohio,  that  the  [397 
hnsband  surviving  his  wife  is  not  entitled  to  her  choses  in  action, 
unless  he  reduce  tbem  into  actual  possession,  or  do  some  equivalent 
act;  as,  obtaining  judgment,  or  taking  a  new  security  in  his  own 
name  (either  of  which  merges  the  original  consideration) ;  or, 
transferring  or  releasing  tbo  same  for  a  valuable  consideration. 
But  the  obtaining  a  judgment  in  the  joint  names  of  himself  and 
wife  does  not  of  itself  operate  as  an  extinguishment  of  the  wife's 
interest  in  the  original  cause  of  action  ;  nor  is  it  regarded  as  equiv- 
alent to  reducing  the  subject  into  possession  ;  consequently,  if  the 
wife  survive  the  husband  in  such  case,  the  whole  judgment  belongs 
to  her  as  well  at  law  as  in  equity. 

On  the  other  hand,  if  the  husband  survive  the  wife,  the  whole 
debt  at  law  becomes  hie  by  the  survivorship  ,  so  far  forth,  that  he 
is  entitled  to  collect  the  same  in  his  own  name ;  but,  in  the  latter 
case,  it  must  be  accounted  for  to  the  use  of  his  wife's  representa- 
tives; for  the  debt  being  in  fact  uncollected  during  coverture,  re- 
mained tbe  wife's  up  to  the  time  of  her  decease,  and  on  his  death 
tho  right  and  duty  of  such  collection  at  law  would  devolve  upon  his 
representatives. 

Unless,  therefore,  some  other  act  of  appropriation  to  the  sole  use 
of  tha  husband,  besides  that  of  obtaining  tbe  judgment,  can  be 
shown,  the  plaintiff,  as  the  representative  of  tho  wife,  having  tbe 
beneficial  interest  in  the  judgment,  is  entitled  under  tbe  code  to 
bring  a  suit  upon  it  in  her  own  name,  and  recover  the  amount  due 
from  the  original  debtors,  without  waiting  for  its  collection  by  the 
representative  of  the  husband. 

And,  first,  it  is  claimed  on  the  part  of  his  representative,  that 
*tbe  circumstances  of  the  husband's  taking  a  receipt  for  the  [398 
note  in  his  own  name  at  the  time  of  placing  it  in  the  bands  of  bis 
attorney  for  collection  ;  of  bringing  the  suit;  of  receiving  interest 
on  the'judgment,  and  part  of  the  principal  during  the  life  of  bis 
wife,  and  the  making  of  a  contract  with  the  debtors  for  further 
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time,  and  for  receiving  a  higher  rate  of  interest  on  the  debt  than  that 
reserved  in  the  original  note  were  each  acts  of  appropriation  as  reduced 
the  debt  in  contemplation  of  law  into  the  possession  of  the  husband. 
The  obvious  answer  is,  that  all  these  acts  show  nothing  more  than 
an  effort  on  the  part  of  the  husband  to  obtain  possession  of  his  wife's 
i  »  right,  and  to  subject  it  to  his  own  use.     They  only  resulted  in  par- 

, '  tial  success  j  and  to  that  extent  his  right  was  complete.    They  did 

not,  however,  in  any  wise  change  or  purport  to  change  the  condi- 
tion of  the  original  debt,  nor  of  the  judgment  founded  upon  it. 
It  is  claimed  that  the  declarations  made  by  the  wife  to  the  hus- 
J    I  band,  shortly  before  her  decease,  were  intended  as  an  appropriation 

j      ;'  by  her  of  the  debt  to  his  sole  use ;  either  as  an  absolute  gift,  inter 

*    .  ,  vivos,  or  as  a  donatio  mortis  causa,  to  become  absolute  on  her  death, 

i  I*  Now,  it  does  not  appear  to  us  that  the  language  used  by  the  wife 

on  this  occasion  can  be  fairly  construed  to  express  an  intent  to  di- 
vest herself  immediately  of  all  interest  in  this  judgment;  so  that 
if  her  husband  had  died  first  his  representative  should  have  the 
benefit  of  it,  to  the  exclusion  of  herself.  The  words  used  by  her 
were  not  those  of  grant  in  the  present  tense,  as,  u  I  give"  but  of 
desire,  looking  to  the  future — "  I  want  you  to  go  and  collect  that 
debt,  etc.,  and  have  the  benefit  of  it — I  want  the  business  settled 
1 1  s  399]    up  ;"  showing  by  this  last  expression  her  great  *anxiety  to 

have  the  debt  collected,  before  her  decease.  In  which  case,  it 
would  belong  to  her  husband  by  operation  of  law.  This  was  the 
language  of  entreaty,  urging  the  husband,  for  his  own  sake,  to  col- 
lect and  appropriate  the  debt ;  not  that  of  gift,  looking  to  an  im- 
.  7-        -  ,    ;  si    ,  mediate  destruction  of  her  own  right.    A  gift,  to  be  valid,  must  pass 

£i         JP-  1  .  M  by  delivery,  or  that  which  is  equivalent,  at  the  ft'mewhen  made; 

%      t  •!*  J  '.;*'  •  and  must  be  by  words  expressing  a  present  change  of  ownership  in 

*  i   i     ■  '  the  thing  given  j  not,  an  intention  in  the  future.    It  must  be  made 

by  words  and  acts  which  are  not  revocable.  Yet  it  will  hardly  be 
pretended,  that  the  words  used  in  the  present  case  were  not  revo- 
cable at  any  time  before  the  debt  was  collected ;  or  that  they  might 
not  have  been  recalled  by  the  wife,  without  any  breach  of  good 
faith  or  propriety.    If  so,  there  was  clearly  no  gift. 

But  if,  for  the  reasons  thus  given,  this  transaction  can  not  be 
supported  as  a  gift  inter  vivos,  so  neither  can  it  be  sustained  as  a 
donatio  mortis  causa.  To  support  either,  the  act  of  giving  and  the 
change  of  possession  must  be  immediate.  2  Yes.  Jr.  120.  There  is 
this  difference,  however,  between  the  two  classes  of  gifts ;  the  former 
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is  absolute ;  the  latter  is  conditional ;  to  take  effect  only  in  the  event 
of  the  donor's  death.  To  make  n  valid  transaction  of  the  latter 
kind,  language  must  be  used  denoting  that  the  gilt  is  not  to  take 
effect  except  in  the  event  of  the  donor's  death.  Tote  v.  Ililbetu,  2 
Ves.  Jr.  121  j  2  Bl.  Com.  514.  But,  in  the  present  case,  if  a  gift 
was  intended  at  all,  it  was  absolute,  not  conditional.  No  language 
was  used,  from  which  it  can  be  gathered  that  the  donor  intended 
the  gift  to  bo  operative  only  in  the  event  of  her  decease.  Indeed, 
the  circumstance  of  her  approaching  death  was  only  alluded  to  by 
the  wife,  as  an  inducement  to  her  husband  to  bo  active  in  the  col- 
lection of  the  debt. 

*On  the  whole,  therefore,  we  are  of  opinion  that  the  plain-  [400 
(iff  is  entitled  to  a  recovery  against  the  original  debtors;  and  that 
the  husband's  representative  should  be  enjoined  from  further  pro- 
ceeding to  collect  the  judgment. 

Judgment  accordingly. 

Miner,  Clark  <fc  Oliver,  for  plaintiff. 

Strait  &  HollMer,  for  defendant 


In  Special  Term — Gholson,  J.,  presiding. 
James  Turns  v.  Clifford  G.  Wayne. 

A  notice  to  take  depositions  at  Little  Rock,  in  Arkansas,  given  on  the  21st 
November,  and  to  be  taken  12th  December  following,  is  reasonable. 

If  peculiar  circumstances  prevented  the  opposite  party  from  attending,  that 
might  be  good  ground  for  allowing  him  to  take  an  independent  deposition, 
as  upon  a  cross-examination,  but  not  to  exclude  what  had  been  already 
taken. 

When  an  officer  taking  a  deposition  states,  in  the  commencement,  that  the  wit- 
ness was  "  first  sworn  to  testify  to  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,"  and  the  formal  certificate  at  the  end,  though  omitting  thu 
word  "first,"  refers  to  the  deposition  "  as  above  set  forth ; "  Meld,  the  whole 
deposition  may  properly  be  taken  together,  and  is  a  sufficient  compliance 
with  the  law  requiring  a  certificate  of  the  oath's  having  been  first  duly 
administered. 

The  code  clearly  requires  the  witness,  whose  deposition  is  to  be  taken,  to  be 
fini  sworn,  and  thin  his  elatements  reduced  to  writing  in  the  presence  of 
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the  officer;  and  no  previously  prepared  statement  can  be  sworn  to  and 
certified  as  a  deposition. 

The  witness  must  bo  present  when  bis  words  nre  taken  down  and  put  in  writ- 
ing, and  it  must  so  appear  from  tbe  desposition;  but  if  the  certificate  of 
the  officer  can  only  be  true  on  the  assumption  that  this  was  done,  then  tbe 
certificate  is  sufficient.  , 

Where  the  officer  states  that  the  deposition  was  reduced  to  writing  by  him,  an 
additional  statement  that  it  was  written  in  his  presence  is  not  necessary; 
the  latter  statement  is  only  essential  when  the  writing  down  wbat  came 
from  tbe  mouth  of  the  witness  was  done  by  some  other  person  than  the 
officer. 

Queer e — Whether,  under  requisition  of  Ihe  code,  a  statement  that  the  words  of 
tbe  witness  were  put  into  writing  in  presence  of  tbe  officer,  is  not  tanta- 
mount in  all  cases  to  any  statement  of  the  pretence  of  tbe  witness  T 

[Seney,  458,  sec.  861.]  » 

Exceptions  to  deposition. 

Gholson,  J.  The  first  objection  taken  is  as  to  the  reasonableness 
401]  *of  the  notice  in  respect  of  time.  The  notice  was  given  on 
the  21st  November,  1854.  Tbe  deposition  was  taken  on  the  12th 
December,  1854,  at  Little  Rock,  in  the  State  of  Arkansas.  I  am 
Dot  able  to  say  that  this  was  unreasonable.  According  to  the  usual 
route  of  travel,  Little  Rock  might  be  reached  in  less  time.  If  there 
were  peculiar  circumstances  preventing  the  party  from  attending, 
it  might  afford  ground  to  allow  him  to  have  the  privilege  of  taking 
a  deposition  of  the  witness,  as  upon  a  cross-examination;  but  uo 
reason  shown  to  reject  the  deposition  already  taken. 

Tbe  second  objection  is,  that  it  docs  not  appear  that  the  officer 
has  certified  that  the  witness  was  first  sworn  to  testify  the  truth, 
the  whole  truth,  and  nothing  but  the  truth.  This  is  distinctly 
stated,  and  by  the  officer  himself  in  the  commencement  of  the  depo- 
sition, which  appears  from  the  beginning  to  the  end  to  have  been 
ireduced  to  writing  by  the  officer.  In  tbe  formal  certificate  at  the 
end,  the  word  "first"  appears  to  have  been  omitted,  bat  the  same 
certificate  refers  to  the  deposition  as  above  set  forth.  The  whole 
may  very  properly  be  taken  together,  and  is,  I  think,  a  sufficient, 
compliance  with  the  law  in  this  respect. 

The  third  objection  is  that  tbe  certificate  does  not  state  that  the 
deposition  was  reduced  to  writing  in  the  presence  of  the  witness. 

The  former  law  (Swan,  322,  sec.  3),  required  that  the  witness 
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bhould  "subscribe  the  testimony  by  him  or  her  given,  after  the  same 
shall  be  reduced  to  writing  by  the  officer  taking  the  deposition,  or 
by  the  witness,  or  some  other  disinterested  person,  in  his  or  her 
presenco."  Th'e  same  law  (sec.  15),  required  the  officer,  after  stating 
biB  official  ^character,  to  certify  that  the  witness,  naming  [40- 
him,  "  was  by  me  sworn  to  testify  the  truth,  the  whole  truth,  and 
nothing  but  the  truth  ;  and  that  the  deposition  by  him  subscribed 
was  reduced  to  writing  by  (naming  the  person  who  did  the  same), 
and  tnken  at  the  timo  and  place  in  the  notice  specified." 

The  code  (sec.  346)  provides  that  "  the  deposition  shall  be  writ- 
ten in  the  presence  of  the  officer  taking  the  same,  either  by  the 
officer,  the  witness,  or  some  disinterested  person,  and  subscribed 
by  the  witness;"  and  (sec.  351),  that  the  certificate  of  the  officer,  to 
be  annexed,  shall  show  the  following  facts:  "that  the  witness  was 
first  Bworn  to  testify  the  truth,  the  whole  truth,  and  nothing  but 
tbo  truth;  that  the  deposition  was  reduced  to  writing  by  some 
proper  person  (naming  him)  ;  that  the  deposition  was  written  and 
subscribed  in  the  presence  of  the  officer  certifying  thereto ;  that 
the  deposition  was  taken  at  the  time  and  place  specified  in  the 
notice." 

Whatever  the  practice  may  have  been  before  the  code,  it  is  evi- 
dently the  object  of  its  provisions,  that  the  witness  must  be  first 
sworn,  and  then  his  statements,  made  under  the  sanction  of  an  oath, 
reduced  to  writing  in  the  presence  of  the  officer.  No  previously 
prepared  statement  can  be  sworn  to  and  certified  as  a  deposition. 
Johnson  u,  Prichard,  1  Handy,  42.  Whatever  is  said  by  the  wit- 
ness, must  be  said  and  put  in  writing  in  the  presence  of  the  officer. 
If  this  appears  to  have  been  done,  then  it  could  only  be  done  in  the 
presence  of  the  witness,  and  the  statement  of  the  one  would  neces- 
sarily include  a  statement  of  the  other.  If  it  be  shown  in  the  depo- 
sition that  the  witness  was  first  duly  sworn,  and  that  the  statements, 
us  coming  from  him,  were  reduced  to  writing  by  the  officer  *this  [403 
could  have  been  dono  only  by  the  witness  and  the  officer  being 
present  together. 

When  the  officer  states  that  the  deposition  was  reduced  to  writing 
by  him,  an  additional  statement  that  it  was  written  in  Ins  presence 
can  not  bo  necessary ;  the  latter  statement  is  only  essential  where 
the  writing  down  what  came  from  the  mouth  of  tho  witness  was 
done  by  him  or  some  other  person. 

The  witness  must  bo  present  when  his  words  arc  taken  down 
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and  put  in  writing,  and  it  must  so  appear  from  the  deposition ; 
Johnson  v.  Prichard,  1  Handy,  42.  Bat  if  the  certificate  of  the 
officer  can  only  be  true  on  the  assumption  that  this  was  done,  then, 
according  to  the  authorities,  it  may  be  sufficient ;  Bell  v.  Morrison, 
1  Pet.  351-356;  Beidell  t7.  Cook,  1  Handy,  94. 

From  the  deposition  and  certificate  in  this  case,  it  appears  that 
the  witness  came  before  the  officer,  proceeded  to  make  his  state- 
ment, which  was  reduced  to  writing  by  the  officer  as  it  came  from 
the  witness,  and  subscribed  by  the  witness  in  the  presence  of  the 
officer.  If  this  be  true,  then  the  witness  must  have  been  present 
when  the  deposition  was  reduced  to  writing,  and  in  such  a  case  no 
more  direct  statement  of  that  fact  need  be  made. 

It  will  be  observed  that  the  former  law  only  contemplated  such 
a  statement  in  the  cases  where  the  deposition  was  reduced  to  writ- 
ing by  some  other  person  than  the  officer  taking  the  deposition,  or 
the  witness.  Whether,  under  requisition  of  the  code,  the  statement 
that  the  putting  the  words  of  the  witness  in  writing  was  in  the 
presence  of  the  officer,  will  not  be  considered  tantamount  in  all 
cases  to  any  statement  of  the  presence  of  the  witness,  it  is  not 
404]  necessary  to  decide.  I  feel  satisfied  that  in  this  *caae  the 
presence  of  the  witness  is  sufficiently  stated,  and  I  shall  overrule 
the  exception. 

Ketchum  &  Headington  for  plaintiff. 

Lincoln,  Smith,  <&  Warnock,  for  defendant. 


In  Special  Term — 1855— Gholson,  J.,  presiding. 


P.  Outcalt  k  Co.  v.  Burnbt  &  Beo.  et  al. 


Where  B.  &  B.,  general  partners  of  a  firm,  in  which  R.  was  a  special  partner, 
under  the  act  of  assembly  authorizing  limited  partnerships,  acting  under 
the  original  certificate,  abandoned  the  business  and  left  the  state  without 
publishing  notice  of  dissolution,  leaving  certain  memoranda  to  be  delivered 
to  R ,  showing  the  liabilities  of  the  concern,  and  some  assets,  and  also  the 
deed  for  a  mill,  belonging  to  one  of  the  general  partners,  to  be  sold  by  R. 
to  liquidate  the  debts  of  the  firm;  and  R.  sold  the  same  and  realized  the 
assets,  which  produced  but  a  small  dividend  for  creditors : 
292 
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Held,  that  under  these  circumstances  B.  hud  not  bo  interfered  with  tho  nlTiiira 
of  the  Arm  aa  to  render  himself  individually  liable  as  a  general  partner, 
for  their  debts: 

That  section  20  of  the  act  providing  that  "no  dissolution  of  a  limited  partner- 
ship shall  take  place  by  the  act  of  the  partners,  previous  to  the  time  speci- 
fied in  the  certificate  of  its  renewal,  until  notice  of  such  dissolution  shall 
have,  been  recorded  in  the  office  in  which  the  original  certificate  was 
recorded  and  published,"  etc.,  has  no  application  to  a  dissolution  during  the 
time  specified  in  the  original  certificate : 

That  under  section  10,  providing  that  "every  alteration  which  shall  be  made 
in  the  names  of  the  partners,  in  the  nature  of  the  business,  or  in  any  other 
matter  specified  in  the  original  certificate,  shall  be  deemed  a  dissolution 
of  the  partnership,"  etc.,  such  abandonment  by  the  general  partners 
worked  a  dissolution : 

That  the  interference,  within  the  meaning  of  the  14th  section  of  the  law,  must 
be  an  interference  with  an  existing  partnership,  lt.'s  acts,  having  been 
done  after  dissolution,  clearly  did  not  make  him  liable  individually,  etc. 

Semble,  that  even  if  the  firm  had  been  operating  under  a  certificate  of  renewal, 
K.'s  acts  were  not  of  such  a  character  as  to  render  him  a  general  part- 

Gholson,  J.  This  ia  an  action  on  a  promissory  note  purporting 
to  bave  been  made  by  Burnet  &  Brother.  William  Resor,  who  is 
sued  as  a  member  of  that  firm,  denies  hia  liability  an  a  general 
partner,  claiming  to  havo  been  only  a  special  partner  under  the 
act  authorizing  limited  partnerships.  This  defense  is  met  by  the 
claim  of  the  plaintiffs  that  tho  'defendant  Resor  has  so  [406 
acted  in  contravention  of  the  provisions  of  tho  statute  as  to  have 
mnde  himself  liable  as  a  general  partner. 

Tho  whole  case  turns  on  the  effect  of  certain  transactions  on  the 
part  of  Resor,  after  the  concern  ot  Burnet  &  Brother  had  in  fact 
ceased  to  do  business,  and  the  two  general  partners  bad  left  the 
state,  though  no  notice  of  dissolution  had  been  published.  It  ap- 
pears that  up  to  that  time  the  defendant  Resor  had  in  no  manner 
interfered,  in  the  partnership,  unless  loaning  his  individual  indorse- 
ment to  the  amount  of  $3500,  in  addition  to  (5000  capital  actually 
paid  in  (the  whole  of  which  he  is  likely  to  lose),  may  be  considered 
an  interference.  When  the  general  partners  left  the  state,  having 
abandoned  tbe  business,  one  of  thorn,  I.  G.  Burnet,  left,  to  be  deliv- 
ered to  Resor,  memoranda  showing  the  liabilities  of  the  concern 
and  some  few  assets.  Ho  also  left  a  deed  for  a  mill  which  had  been 
used  by  the  partnership,  but  which  was  the  individual  property  of 
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1.  G.  Burnet.  The  expectation  was  that  by  the  sale  of  the  mill 
property  and  the  realization  of  the  other  assets,  not  only  the  cred- 
itors would  he  paid,  bat  also  the  capital  advanced.  With  this  view 
Rcsor  has  proceeded  in  good  faith  to  dispose  of  the  mill  and  realize 
the  other  asseia.  But  so  far  from  answering  the  expectation,  the 
property  has  yielded  only  a  small  pittance  for  division  among  the 
creditors,  which  division  Kesor  is  entirely  willing  to  make. 

Under  these  circumstances,  if  Resor  has  made  himself  individu- 
ally liable  to  a  creditor  who  had  trusted  and  taken  the  security  of 
the  partnership  before  it  ceased  to  do  business,  the  liability  must 
arise  from  the  stringency  of  some  of  the  provisions  of  the  statute  ; 
it  certainly  has  no  foundation  in  any  principle  of  equity  or  justice. 
406]  *Tho  J 4th  section  of  the  act  to  authorize  and  regulate 
limited  partnerships  [Swan,  595,]  provides  that  "  A  special  part- 
ner may,  from  time  to  time,  examine  into  the  state  and  progress  of 
the  partnership  concerns,  and  may  advise  as  to  their  management; 
but  he  shall  not  transact  any  business' on  account  of  the  partner- 
ship, nor  bo  employed  for  that  purpose  as  agent,  or  otherwise  ;  if 
lie  shall  interfere  contrary  to  these  provisions,  he  shall  be  deemed 
a  general  partner." 

The  20th  section  provides  that  "No  dissolution  of  a  limited  part- 
nership shall  take  place  by  the  acts  of  the  partners  previous  to  the 
time  specified  in  the  certificate  of  itfe  renewal,  until  notico  of  such 
dissolution  shall  have  been  recorded  in  the  office  iu  which  the 
original  certificate  was  recorded  and  published,"  etc. 

It  is  claimed  by  the  counsel  for  the  plaintiff  that  the  acts  of  the 
general  partners  in  abandoning  not  only  the  business,  but  the  state, 
did  not  amount  to  a  dissolution  of  the  partnership ;  that  this  could 
only  be  effected  during  the  period  for  which  tho  articles  provided 
it  should  continue,  by  a  notice  recorded  and  published  as  provided 
in  the  section  just  cited.  Now  I  do  not  understand  that  section  of 
the  statute  to  apply  to  this  case.  The  business  was  being  carried 
on  under  tho  original  certificate,  which  limited  the  partnership  in 
respect  of  time  to  tho  15th  of  September,  1855 ;  and  not  under  a  cer- 
tificate of  renewal,  in  reference  to  which,  alone,  the  20th  section  pro- 
vides. On  the  contrary,  the  10th  section  provides  that  "Every  altera- 
tion which  shall  be  made  in  the  names  of  the  partners,  in  the  nature 
of  tho  business,  or  in  any  other  matter  specified  in  tho  original  cer- 
tificate, shall  be  deemed  a  dissolution  of  the  partnership,"  etc.  If  an 
407]  alteration  "in  the  natufeof  the  business  can  be  deemed  adis- 
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solution  of  the  partnership,  certainly  its  entire  abfindoment  may 
be.  And  the  partnership  havi>g  thus  ceased  to  exist,  the  acts  of  the 
defendant  can  not  be  snid  to  have  been  an  interference  within  the 
meaning  of  the  14th  section.  He  could  not  be  properly  said  to 
have  transacted  any  business  on  account  of  the  partnership,  nor  to 
be  employed  for  that  purpose  as  agent,  or  otherwise,  for  these  ex- 
pressions evidently  contemplate  an  actually  existing  partnership, 

Indeed,  if  the  partnership  at  the  Lime  its  business  was  abandoned 
and  the  general  partners  left  the  state  had  been  acting  under  a  cer- 
tificate of  renewal,  though  technically,  the  partnership  might  be 
deemed  to  exist,  no  notice  of  dissolution  having  been  published,  I 
do  not  think  the  acts  dono  by  the  defendant,  Besor,  were  of 
the  character  contemplated  by  the  14th  section,  or  would  constitute 
such  an  interference  as  to  make  him  liable  for  the  debts  of  the 
partnership. 

As  I  do  not  think  it  would  be  just,  it  gives  me  satisfaction  to 
find  that  there  is  no  provision  of  the  law  which  requires  me  to  im- 
pose the  obligation  of  this  debt  on  the  defendant,  Besor.  The 
debt  was  not  contracted  on  hie  credit,  and  he  will  lose  enough 
without  being  charged  with  its  payment. 

There  must  bo  a  judgment  for  the  defendant,  Besor. 

Ball,  for  plaintiffs. 

Burnet,  for  defendants. 


■In  General  Term— April,  1856.  [408 

Before  Stobbfl,  Spencer,  and  Ghouon,  Justices. 

The  Merchants  and  Manufacturers'  Mutual  Insurance  Com- 
pany v.  The  Washington  Mutual  Insurance  Company,  Plain- 
tiffs in  Error. 

1.  It  is  not  sufficient  to  aver  in  a  plea  to  an  action  upon  a  policy,  that  when  the 
application  for  insurance  was  made  the  insured  concealed  a  fuel  material  to 
the  risk,  and  which  would  have  Increased  i;  if  known  ;  it  munt  ulso  appear 
tbat  too  insured  knew  of  the  existence  of  the  fact,  and  that  the  fact  itself 
was  not  open  and  notorious  at  the  time  to  till  parties. 
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2.  Tt  is  not  every  fact  within  the  knowledge  of  the  insured  that  he  is  bound  to 
disclose,  and  if  such  facts  as  the  law  will  require  him  to  disclose  are  within 
the  knowledge  of  the  insurers,  or  so  connected  with  the  subject  insured 
that  his  knowledge  may  be  fairly  inferred,  the  allegation  of  concealment  is 
unsupported. 

!).  While  the  utmost  good  faith  is  required  of  both  parties  to  the  contract  -of  in- 
surance, the  same  degree  of  good  faith  is  demanded  in  the  formation  of  all 
contracts,  and  the  same  rule  applies  to  nil.  ' 

4.  There  is  a  more  liberal  rule  applied  in  the  construction  of  fire  policies  than 
those  issued  upon  marine  risks  ;  the  one  supposes  there  is  more  equality  be- 
tween the  parties,  as  the  means  of  knowledge  are  more  within  the  power  of 
each;  the  other  regards  those  means  as  within  the  reach  of  the  insured 
only.     Semble  : 

6.  A  representation  must  be  of  an  existing  fact;  if  there  is  an  intention  only  to 
do  an  act  at  the  time  the  insurance  is  asked  for  and  the  policy  issued,  and 
the  act  itself  does  not  take  place  until  afterward,  there  is  no  foundation  for 
a  false  representation ;  the  act  done  can  only  be  set  up  as  a  breach  of  war- 
ranty. 

6.  Wherever,  as  in  this  case,  it  is  sought  to  avoid  a  policy  on  the  ground  that 

the  subject  insured  did  not  include  machinery  or  a  drying  apparatus  under 
.  the  terms  used  in  the  application  for  insurance,  the  plea  must  state  in  what 
particulars  the  subject  insured  differs  from  the  representation  ;  the  question 
is  nt  last  one  of  proof,  and  the  facts  to  sustain  the  allegation  must  be  par- 
ticularly set  forth  in  the  pleadings. 

7.  The  occasional  use  of  articles  denominated  hazardous,  or  the  occupation  of 

the  premises  insured  for  purposes  called  hazardous  in  the  conditions  an- 
nexed to  the  policy,  will  not  avoid  the  policy  if  such  an  occupation  was 
connected  with  the  buildings  insured;  there  must  be  a  direct  appropriation 
of  tbu  property  to  such  use  or  purpose  before  the  covenant  is  broken. 

8.  And  if,  during  such  occasional  or  temporary  use,  the  property  should  be  de- 

stroyed, the  underwriters  will  still  be  held  if  there  is  no  fraud  on  the  part 
of  the  insured. 

9.  A  plea  setting  up  a  breach  of  warranty  on  the  part  of  the  insured  as  to  the 

subject  insured,  is  not  sufficient,  unless  it  clearly  appears  in  what  particu- 
lars the  subject  said  to  bo  insured  was  different  from  what  it  actually  was 
represented  to  be  at  the  time  of  insurance ;  and  the  rule  is  the  same  when 
there  is  a  continuing  warranty  imposed  on  the  risk  by  the  terms  of  the 
policy.  The  precise  facts  must  be  alleged  upon  which  the  warranty  is 
claimed  to  arise,  and  for  the  occurrence  of  which  the  policy  is  claimed 
to  be  avoided. 
409]  *10.  The  charges  of  the  court  will  be  regarded  as  n  whole,  and  if,  upon 
comparing  one  with  the  other,  tha  whole  law  is  found  to  have  been  laid 
•town,  and  all  that  could  be. claimed  as  law  by  the  plaintiffs  and  defendants 
has  beun  given  to  the  jury,  a  court  of  error  will  not  select  detached  por- 
tions and  decide  the  case.  They  will  look  to  all,  and,  by  a  comparison  of 
29C 
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every  part,  if  possible,  harmonize  every  clause,  wherever  a  principle  i 
announced  or  a  rule  prescribed. 

11.  Underwriters  will  not  bo  permitted  to  express  their  opinions  as  to  the  na 
ture  of  a  risk,  whether  it  is  more  or  less  hazardous ;  like  other  witnesses 
they  can  only  testify  to  facts.  They  do  not  come  within  the  rule  that  ox 
perts  may  testify  In  particular  oases,  sod  that  permits  men  of  profussiona 
science  to  give  their  opinion  upon  subjects  connected  with  the  arts. 

12.  A  manufacturer  may  be  asked  to  describe  the  machinery  used  in  his  par 
ticular  business,  and  what  parte  of  it  have  been  used  in  other  places,  ant 
how  long,  and  whether  machinery  of  a  particular  kind  connected  with  hi: 
business  has  not  been  in  use,  and  whore;  it  is  a  part  of  the  history  of  hi; 
vocation,  and  may  be  suid  fairly  to  be  within  his  knowledge ;  and  hi: 
knowledge  is  like  that  we  derive  from  the  written  history  of  the  past 
whether  connected  with  trade,  commerce,  or  manufactures. 

[1  Handy,  J  81.] 

Opinion  of  the  court  by  Storer,  J. 

The  plaintiff*  and  tbe  defendants  at  the  time  the  cause  of  actioi 
is  alleged  to  have  arisen,  were  both  incorporated  companies  undo; 
the  laws  of  Ohio,  and  transacted  business  in  Cincinnati. 

On  the  26th  of  October,  1847,  the  plaintiffs,  having  previously 
taken  a  lire  risk  of  $8000,  for  the  benefit  of  D.  White  &  Co.,  ot 
stock  of  flour,  grain,  and  cooperage  contained  in  their  "stone  an< 
brick  steam  floui-ing-mill,  with  cement  roof,  and  detached  from  al 
other  buildings,  situated  in  tbe  city  of  Madison,  Indiana,  ant 
known  as  the  City  Mills,"  applied  to  the  defendants  to  rcinsur 
$4000,  dr  one-half  the  risk  they  had  assumed.  The  propositioi 
was  accepted,  and  on  the  same  day  the  defendants  issued  thei 
policy,  incorporating  the  same  description  of  the  property  insure 
as  that  which  was  contained  in  the  policy  held  by  White  &  Co. 

The  contract  appears  to  have  been  entered  into,  in  good  faith  b; 
both  parties ;  the  risk  was  taken  in  the  *ordinary  course  of  [4H 
business,  neither  the  insurer  nor  the  insured  having  any  othe 
knowledge  of  the  premises  insured  than  the  description  thcroo: 
famished  by  the  original  applicant.  No  exception  was  taken  t 
tbe  character  of  the  risk,  and  no  inquiries  made,  so  far  as  the  cas 
is  exhibited  by  the  defendant,  requiring  of  the  plaintiff  a  mor 
definite  statement  of  the  risk,  or  description  of  the  property  in 
sored.  It  is  not  denied  but  that  the  plaintiffs  disclosed  to  the  de 
fendants  their  whole  knowledge  of  everything  material  to  the  risk 
or  that  any  representations  were  made  other  than  those  embrace 
in  the  description  contained  in  the  -policy.     The  property  insure 
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was  destroyed  by  fire  within  the  period  for  which  the  risk  was 
taken,  and  the  loss  afterward  adjusted  by  the  plaintiff  with  White 
&  .Co.  At  the  time  of  the  adjustment  the  plaintiffs  acted,  as  they 
contend,  with  perfect  fairness,  and  paid,  as  underwriters,  no  more 
than  they  believed  their  contract  bound  them  to  pay;  they  claimed 
no  indemnity  for  any  fraudulent  concealment,  false  representation, 
or  breach  of  warranty  on  the  part  of  White  &,  Co.,  at  they  did  not 
assume  that  any  such  grounds  of  defense  existed,  and  having  dis- 
charged their  obligation,  they  applied  to  the  defendants  to  pay  the 
amount  of  tho  reinsurance. 

To  this  application  they  wero  met  by  a  refusal,  on  the  ground 
that  at  the  time  the  policy  was  issued  by  the  defendants  to  the 
plaintiffs,  instead  of  the  premises  in  which  was  the  property  in- 
sured, being  simply  a  "steam  Soaring-mill,"  and  no  more,  that 
there  was  in  addition,  under  the  same  roof,  and  in  the  samo  build- 
ing, "a  kiln-drying  corn-meal  mill,  having  all  the  machinery,  etc., 
for  drying  corn-meal;"  that  this  additional  mill  and  machinery 
411]  *were  no  part  of  the  original  Bubjcut  intended  to  bo  insured ; 
that  it  greatly  increased  the  risk  aud  if  known  to  have  been  a 
part  of  the  application  for  insurance  would  bave  enhanced  the 
premium. 

As  a  consequence  of  this  refusal,  this  action  was  brought  in  the 
former  Superior  Court  of  Cincinnati,  several  years  since,  where  it 
was  pending  at  the  time  that  court  went  out  of  existence  under  the 
new  constitution.  It  was  then  transferred  to  the  Court  of  Common 
Pleas,  where  it  remained  until  removed  into  this  court,  the  past 
year. 

The  policy  being  under  seal,  the  declaration  was  incovenant,  and 
the  defendant  filed  in  the  court  where  the  suit  was  brought,  the 
general  issue,  and  seven  special  pleas,  which  presented  in  different 
forms,  but  substantially  for  tho  same  purpose,  all  tho  questions  in- 
volved in  the  defense.  To  the  second,  third,  and  sixth  pleas,  the 
plaintiffs  demurred  ;  and  tho  court  sustained  the  demurrers  ;  to  the 
sixth  and  seventh  pleas  there  were  also  demurrers  filed,  and  to  the 
eighth  plea  three  replications.  These  demurrers  were  overruled, 
and  leave  given  to  reply;  replications  wore  accordingly  filed. 
The  defendant  demurred  to  the  second  and  third  replications  to  the 
eighth  plea,  which  demurrers  were  sustained;  these  replications 
were  afterwards  amended,  to  which  the  defendant  again  demurred, 
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and  while  the  record  thus  existed,  the  proceedings  were  transferee 
to  thia  court. 

At  the  last  December  term,  Judge  Gholson,  in  special  sessipi 
overruled  the  demurrer  to  the  second  replication  to  the  defendant 
eighth  plea,  and  sustained  the  demurrer  to  tho  third  replication 
this  was  afterwards  amended,  and  the  defendants  filed  their  n 
joinder  to  both  the  replications.  *At  the  January  term,  the  [41 
cause  came  on  for  trial  before  Judge  Spencer,  and,  after  a  ver 
elaborate  discussion,  tho  testimony  was  submitted  to  a  jury,  wh 
found  a  verdict  for  the  plaintifis.  To  the  rulings  of  the  judge  i 
the  admission,  us  well  as  the  rejection  of  evidence,  and  his  cbarg 
to  the  jury,  exceptions  were  taken,  which,  with  the  testimony  o: 
fcred,  aro  fully  set  forth  in  the  bill  of  exceptions  accompanying  tb 
proceedings.  A  new  trial  was  asked,  which  was  refused,  and  U: 
defendants  now  seek  to  reverse  the  judgment  of  the  court  at  spccii 
term.  Various  causes  have  been  assigned,  but  it  will  be  found  th 
questions  at  last  resolve  themselves  into  a  few  very  intelligiblo,  f 
well  as  practical  principles. 

It  is  claimed,  in  tbe  first  place,  that  the  court  erred  in  sustainin 
the  demurrer  to  the  second,  third,  and  fourth  pleas. 

The  decision  npon  these  demurrers  was  made  by  the  court,  froi 
whom  the  case  was  transferred  to  the  Common  Pleas,  and  wo  fin 
it  on  tho  record  as  a  part  of  the  history  of  these  complicated  pr< 
eeedings.  As  tho  law  organizing  this  conrt  authorized  tho  romovi 
of  causes  pending  in  tbe  Common  Pleas,  and  when  tho  same  at 
docketed,  "they  shall  henceforth  be  considered  in  said  Superic 
Court,  and  be  proceeded  in  as  if  tho  same  bad  been  originally  con 
menced  in  that  court,  having  regard  to  tho  former  proceedings  t 
may  bo  right  and  proper,"  wo  must  hold,  that  all  the  subBcquei 
proceedings  in  this  forum  are  but  steps  in  the  same  cause,  an 
when  the  case  is  removed  to  our  general  terra  by  writ  of  error, 
is  our  duty  to  look  into  tho  whole  record  and  examine,  as  well  i 
adjudicate,  if  necessary,  all  the  legal  questions  that  have  been  <t 
cided  at  nisi  prius.  On  any  other  viow  of  the  duty  we  feel  to  c 
thus  imposed  upon  us,  wo  can  not  "perceive  how  it  would  [41 
be  practicable  to  revise  the  opinions  of  the  various  judges  wlj 
have  heretofore  considered  the  cause  in  any  of  its  aspects. 

Tho  second  plea,  to  which  the  deumrrer  was  sustained,  aver 
"  that  before  executing  tho  policy  of  insurance,  tho  defendants  n 
ccived  from  the  plnintifls  a  written  proposition  for  insurance,  whic 
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is  embodied  in  the  policy,  by  the  same  description  as  there  repre- 
sented ;  that  the  proposition  contained  the  whole  and  sole  represen- 
tation and  description  given  by  the  plaintiffs  to  the  defendants  of 
the  property  to  bo  reinsured.  The  defendants  therefore  say,  that 
the  property,  instead  of  being  a  stone  and  brick  flouring  mill,  and 
no  more,  was  at  the  dato  of  the  policy  used  not  only  as  and  for  a 
steam  flouring  mill,  but  also  was  used  for  a  kiln-drying  corn-meal 
mill,  having  all  the  machinery  and  fixtures  usual  and  necessary 
therefor,  and  intended  to  be  used  during  the  time  covered  by  tho 
policy,  and  which  was  in  actual  use  at  the  time  of  the  loss  by  fire, 
which  fact  was  wholly  concealed  by  the  plaintiffs  from  tho  defend- 
ants, and  of  which  they  had  no  notice  or  knowledge  whatever 
until  after  the  alleged  loss  by  fire,  and  which  did  and  does  mate- 
rially increase  tho  risk  of  insuring  properly  in  euch  a  building,  and 
would,  if  known,  have  greatly  enhanced  tho  premium  of  insurance, 
or  have  induced  the  defendants  to  have  declined  it  altogether," 

The  object  of  the  plea  unquestionably  is  to  present  the  question, 
whether  a  material  (act  was  concealed  by  the  plaintiffs,  at  tho  time 
tho  proposition  was  made  for  the  reinsurance,  that  they  were 
bound  to  disclose;  and  the  sufficiency  of  the  allegations  to  make  .* 
prima  facie  case,  wo  are  now  to  consider. 

Wo  are  relieved  from  deciding  upon  the  weight  of  testimony, 
414]  *as  well  as  what  would  be  sufficient  testimony  in  such  a 
case,  to  prove  the  allegations  of  the  plea ;  they  are  all  admitted  by 
the  demurrer,  and  we  take  for  granted  that  they  could  have  been 
established. 

There  are  several  objections  to  tho  plea,  which  reed  not  now  bo 
considered  ;  one  is,  that  it  is  not  averred  tho  kiln-drying  corn  meal 
mill  was  in  use,  or  had  been  in  use,  at  the  time  the  policy  was 
issued,  or  until  the  loss  took  place ;  the  other  is,  that  it  is  not  dis- 
tinctly stated  that  the  plaintiffs  concealed  what  it  was  proper  they 
should  have  disclosed,  at  the  time  tho  proposal  for  insurance  was 
made.  These  allegations  arc  both  important,  and  in  a  proper  case 
we  should  bold  that  great  certainty  would  be  required  in  the  state- 
ment of  the  facts,  upon  which  the  charge  of  concealment  depended. 

It  is  sufficient  that  we  find  a  fatal  defect  in  this  plea,  which  not 
only  enables  us  to  sustain  the  ruling  of  the  judge,  who  tried  the 
demurrer,  but  will  indicate  our  opinion  upon  other  questions  in- 
volved in  the  determination  of  the  issues  of  fact  at  special  term. 

On  a  care'ul  examination  of  the  plea,  it  will  be  seen  there  is  no 
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averment,  that  the  plaintiffs  knew  at  tbe  time  they  made  the  pr 
position  to  reinsure,  or  at  the  time  the  policy  issued,  or  even  at  ar 
time,  that  tbe  subject  insured  contained  the  objectionable  articl 
to  which  we  arc  directed  by  the  plea. 

It  is  very  clear  that  there  can  be  no  willful  concealment  of  a  fa< 
unless  the  party,  whose  duty  it  was  to  disclose  it,  knew  of  its  e 
iatence ;  and  it  would  bo  difficult  to  draw  a  distinction  betwei 
willful  and  accidental  concealment ;  for  these  two  classes  cmbrnc 
it  is  believed,  every  possible  case  where  a  SwppresBio  veri  can  1 
said  to  exist,.  It  is  *oqually  fatal,  where  a  material  fact  is  [41 
witbeld,  that  the  insurer  had  a  right  to  know,  whether  it  was  d 
signedly  or  inadvertently  omitted  to  be  stated  by  the  insured  ;  b 
if  he  has  nothing  to  disclose,  if  ho  relates  all  that  ho  knows  of  tl 
risk,  he  can  not  be  regarded  as  concealing  what  it  was  not  in  h 
power  to  have  told. 

The  idea  of  suppressing  the  truth,  presupposes  the  party  cor 
mitting  the  act  knew  that  the  fact  alleged  to  be  concealed  exist t 
and  concealment  is  but  suppression. 

Lord  Mansfield,  in  his  celebrated  judgment  in  Carter  t>.  Boehi 
'A  Burr.  1909,  places  bis  opinion  on  the  ground  we  have  indicate 

It  was  there  held,  that  "concealment  was  the  suppression  of 
fact  within  the  knowledge  of  the  party,  which  the  other  had  n 
the  means  of  knowing,  or  is  not  presumed  to  know."  This  defir: 
tion  is  universally  adopted  by  the  writers  on  the  law  of  insurant 
1  Phillips  on  Ins.  214  ;  1  Aniauld  on  Idb.  436  ;  2  Ducr  on  Ins.  39 
399;  Park  on  Ins.  174,  178;  Hughes  on  Ins.  Am.  ed.  265,26' 
Ellis  on  Fire  k  Life  Ins.  33,  39  ;  Angell  on  Fire  Ins.,  sec.  182 
seq.  ;  Smith's  Mercantile  Law,  488. 

And  this  is  the  construction  given  in  Howell  V.  Oin.  Ins.  Co., 
Ohio,  282.  Wo  need  not  refer  to  the  numerous  decisions  in  Enj 
land  and  the  United  States,  where  the  same  ground  is  assumed  : 
the  foundation  of  the  principle.  They  present  an  uniform  scri 
of  adjudications  affirming  the  rule,  and  in  every  case  we  have  c: 
amined,  it  is  held,  where  there  is  no  knowledge,  there  can  be  i 
concealment. 

That  there  should  have  been  a  donbt  us  to  the  principle,  is  ma 
tor  of  surprise.  It  does  not  prevail  alone  in  the  law  of  insuranc 
but  becomes  an  important  element,  *affecting  tbe  obligation  [41 
of  all  contracts.  Whenever  a  duty  is  to  be  performed,  or  a  rig! 
sought  to  be  enforced,  equity  as  well  as  law  requires  that  neith 
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party  should  obtain  an  unfair  advantage  by  the  suppression  of  the 
truth,  or  the  assertion  of  that  which  is  false ;  both  are  regarded  as 
fraudulent,  and  as  there  can  be  no  criminal  imputation,  where  the 
intent  to  do  wrong  does  not  exist,  there  can  be  no  such  intent 
where  there  is  no  knowledge  of  the  fact  charged  to  have  been  con- 
cealed. Story's  Eq.  sees.  204,  206,  206 ;  2  Kent,  39,  p.  481 ;  Fox  v. 
Macrath,  2  Bro.  Chy.  424;  Turner  v.  Hervey,  1  Jacob,  178; 
Pedock  p.  Bishop,  3  B.  &  C.  605. 

In  Elkin  v.  Jansen,  13  Meeeon  &  Welsby,  155,  the  doctrine  is  very 
fully  discussed  and  tho  direct  question  considered  ;  the  defense  was 
that  the  insured  had  not  disclosed  material  facts,  the  plea  setting 
forth  that  the  plaintiff  "wrongfully  and  improperly  concealed  from 
tho  defendant  certain  facts  and  information,  which  the  plaintiff  then 
knew  and  bad  received." 

It  is  claimed,  however,  that  the  facia  stated  in  the  plea,  as  they 
are  alleged  to  have  been  concealed,  ex  vi  termini  import,  that  tho 
party  suppressing  them  knew  of  their  existence.  There  can  not 
be,  it  is  argued,  any  other  legitimate  inference  drawn  from  the 
premises,  and  upon  general  demurror  every  deduction  must  be  made 
from  the  averments  in  the  plea,  that  tho  language  will  rationale- 
warrant  If  we  admit  the  rule,  and  it  is  but  the  ordinary  legal  ex- 
position of  all  pleading,  we  find  no  allegation  that  any  fact  was 
concealed  that  these  plaintiffs  were  under  a  legal  or  equitable  ob- 
ligation to  communicate,  and  which  tho  defendants  had  the  right 
not  merely  in  "foro  conscienUa:,"  but  "juris  de  jure"  to  know.  1 
Story's  Eq.  204. 

417]  "*It  is  not  every  feet  within  the  knowledge  of  a  contracting 
party  that  he  is  bound  to  communicate.  If  the  underwriter  is 
bound  to  know  what  is  not  expressly  stated,  as  ordinarily  connected 
with  tho  subject  insured,  or  if  the  subject  said  to  havo  been  con- 
cealed, publicly  and  notoriously  existed,  bo  that  there  could  havo 
been  practically  no  suppression  of  the  feet,  wo  can  not  think  the 
doctrine  urged  by  the  defendants  is  applicable.  Chancellor  Kent, 
in  h is  39th  lecture,  2 Com.  382,  lays  down  the  principle  very  brondly, 
that  the  duty  "  to  communicate  their  knowledge  to  each  other  is 
binding  upon  both  parties  to  a  contract,  provided  the  facts  known 
are  material,  and  they  are  not  open,  naked,  or  equally  within  tho 
reach  of  observation."  And  this  is  but  the  application  of  the  law 
governing  the  relations  of  vendor  and  vendee.  If  the  defects  in 
tho  article  sold  be  open  equally  to  the  observation  of  both  parties, 
302 


Vol.  I.]  GENERAL  TERM.  418 

Mot.  &  Man.  Mut.  Int.  Co.  e.  Wash.  Mut.  Ine.  Co. 

the  vendor  is  not  required  to  aid  and  assist  tho  observation  of  the 
vendee;  2  Kent's  Com.  484.  The  policy  of  tho  law  certainly  is  to 
administer  relief  to  the  vigilant,  and  to  pnt  all  parties  upon  the  ex- 
ercise of  searching  diligence,  and  there  can  be  no  just  distinction 
aa  to  the  application  of  the  rule  between  contracts  of  insurance 
and  other  commercial  undertakings.  We  bold  good  faith  to  under- 
lie all  agreements,  and  In  tho  same  degree  must  exist  in  all.  The 
term  "uberrima  fides"  is  often  quoted  to  distinguish  different  classes 
of  contracts,  hut  the  foundation  of  each  is  the  ea»e,  and  a  want  of 
honesty  in  the  parties  to  either,  must  equally  invalidate  both. 

It  has  been  held,  that  the  same  strictness  ought  not  to  be  required 
of  tho  insured  in  a  fire  policy,  as  when  ho  Is  a  party  to  a  marine 
risk,  and  there  is  a  very  plausible  reason  to  support  tho  assumption  ; 
for  where  the  subject  'insured  is  open  to  the  inspection  of  the  [418 
insurer,  and  may  be  minutely  examined,  it  may  well  bo  regarded 
as  placing  both  parties  more  upon  equal  terms,  than  when  insurance 
is  asked  upon  a  vessel  at  sea,  or  in  a  distant  port;  in  tho  last  case 
it  must  naturally  he  supposed  that  the  insured  alone  has  all  the 
knowledge  of  the  subject;  in  the  former,  it  may  bo  common  to  him 
and  the  underwriter.  The  principle  to  which  wo  have  alluded, 
pervades  the  whole  doctrine  of  warranty,  and  we  find  tliero  its  apt 
illustration.  By  the  common  law,  a  warranty  will  not  cover  defects 
that  arc  plainly  visible  to  the  senses;  for  fraud  or  deception  could 
not  be  predicated  upon  that  which  the  vendee  knew  at  timo  he 
purchased  did  not  exist;  and  the  assertion  that  it  did,  if  it  could 
create  a  liability,  would  bo  to  sustain  by  falsehood  an  action  to  en- 
force it. 

In  this  plea,  there  is  no  averment  that  tho  subject  concealed  was 
not,  at  tho  time  the  policy  issued,  open  and  accessible  to  ordinary 
observation  ;  it  is  not  claimed  that  it  was  disconnected  from  the 
flouring  mill,  or  otherwise  concealed  from  view.  It  is,  moreover, 
charged  to  have  been  used  in  tbo  building,  as  a  part  of  the  business 
transacted  there  by  the  insured,  and  it  is  not  averred  that  it  was  a 
matter  that  the  insurer  could  not  equally  as  well  know  as  the 
insured. 

We  can  not,  then,  perceive,  admitting  the  full  force  and  effect  of 
the  allegations  of  this  plea,  that  they  presented  a  legal  defense  to 
the  action,  and  we  must  accordingly  hold,  that  there  was  no  error 
in  sustaining  the  demurrer. 

The  third  plea  is  substantially  the  same  as  the  second,  with  the 
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exception  that  the  plaintiffs  are  charged  with  having  falsely  de- 
scribed the  property  insured,  intead  of  concealing  its  real  character. 
419]  The  allegation  here  assumed  *forbids  the  idea  of  any  sup- 
pression of  facts,  or  any  warranty  even  that  they  then  existed,  or 
would  afterward  exist. 

A  representation,  to  be  false,  presupposes  that  the  subject  insured 
was  substantially  different  from  the  description  furnished  at  the 
time  the  risk  is  taken;  and  it  must  be  a  substantial  difference, 
one  that  affects  the  contract,  and  so  changes  the  character  of  the 
agreement,  that  the  thing  actually  insured  is  not  that  which  was 
intended  to  be.  Columbia  Ins.  Co.  v.  Lawrence,  2  Pet.  49  ;  Alson 
v.  Mechanics'  Mutual  Ins.  Co.,  4  Hill,  334 ;  JEtna  Ins.  Co.  v.  Tyler, 
16  Wend.  385.  And  the  cases  seem  fully  to  establish  the  doctrine 
that  the  representation  need  not  be  wilfully  or  designedly  made  ;  if 
voluntarily  made,  whether  the  party  believed  it  to  be  true,  or  care- 
lessly made  it  through  error  or  mistake,  the  result  is  the  same ; 
there  is  no  mutual  assent  of  the  parties  to  the  agreement 

But  it  is  not  denied  in  this  plea,  that  the  kiln-drying  mill  was 
not  a  part  of,  or  properly  connected  with  a  flouring  mill,  and,  there- 
fore, not  within  the  meaning  of  the  policy.  It  may  well  consist 
with  the  honesty  of  the  transaction,  that  what  is  claimed  not  to 
have  been  insured,  was  in  fact,  if  not  identical  with,  yet  very  natur- 
ally attached  to  the  flouring  mill.  In  the  progress  of  the  arts  it  is 
impossible  to  foresee  the  limit  in  mechanical  improvements;  new 
appliances  are  invented  as  the  necessity  exists  for  their  introduc- 
tion ;  and  what  is  the  condition  of  all  manufacturing  establishments 
as  to  the  power  employed,  the  construction  of  machinery,  and  the 
mode  of  operation,  are  general  facts  which  any  underwriter  is  sup- 
420]  posed  to  know.  They  are  a  part  of  the  daily  history  *of 
all  industrial  pursuits,  and  those  who  take  risks,  are  bound  to  ac- 
quaint themselves  with  every  thing  connected  with  the  business, 
occupation,  or  employment  they  may  insure.  Carter  v.  Boehm,  £ 
Burr.  1905;  1  Phillips  on  Ins.  233;  Plancber  v.  Fletcher,  1 
Douglass,  251 ;  Maryland  &  Phoenix  Ins.  Co.  v.  Bathurst,  5  Gill  & 
Johnson,  159;  Delonguemere  v.  N.  T.  Firemen's  Ins.  Co.,  10 
Johns.  120. 

As  the  materiality  of  the  fact  represented  is  placed  directly  in 

issue,  it  is  but  just  that  it  should  be  clearly  stated  in  the  plea,  in 

what  such  materiality  consisted,  an/1  the  question  involves  at  once 

the  other  important  fact,  whether  the  kiln-drying  apparatus  was  a 
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part  of  the  original  insurance,  or  not.  The  proof  upon  the  trial 
must  sustain  the  allegations  of  the  ploa,  and,  e  converso,  those  alle- 
gations should  contain  such  a  statement  of  facts,  as,  if  true,  would 
constitute  a  valid  defense  to  the  action. 

In  addition  to  the  defect  we  have  thus  indicated,  it  docs  not  ap- 
pear by  tbo  plea,  that  the  kiln-drying  mill  was  in  actual  use  at  the 
time  the  representation  was  made ;  it  is  merely  stated,  that  it  was 
in  the  building,  and  intended  to  be  used.  Now  it  can  not  be 
claimed,  that  there  can  be  a  representation  of  an  intention  only;  it 
niUBt  necessarily  apply  to  a  fact  in  esse,  not  only  substantially  in- 
consistent with  the  subject  insured,  but  so  materially  varying  the 
risk,  that  the  policy  did  not  attach  at  the  time  it  was  issued.  Can 
it  then  be  argued,  that  the  existence  only  of  matter  not  insured,  in 
a  passive  state,  can  be  held  to  increase  the  risk,  unless  it  is  specially 
averred  that  the  materials  of  which  it  was  composed  were  so  com- 
bustible that  the  peril  was  increased?  The  only  danger  seems  to 
depend  upon  the  power  by  which  the  additional  machinery  was 
propelled,  or  the  fire-heat  necessary  to  dry  the  ^articles  in  [421 
process  of  manufacture,  and  surely,  if  neither  are  employed,  there 
is  no  reasonable  ground  of  complaint. 

There  must  be  something  in  being  to  which  the  false  affirmation 
can  apply,  and  sbonld  we  grant  that  the  subject  in  form  was  actu- 
ally present,  does  it  follow  that  the  representation  is  false?  Wo 
can  not  so  understand  the  rule,  nor  can  we  feel  the  force  of  any  ar- 
gument, however  ingenious,  that  may  be  made  to  sustain  such  a 
position.  We  can  find  no  error  in  the  ruling  of  the  Court  to  this- 
plea. 

The  fourth  plea,  to  which  the  demurrer  also  was  filed,  states  the- 
facts  set  forth  in  the  second  and  third  pleas,  and  charges,  "  that  the 
plaintiffs  warranted  that  during  the  continuance  of  the  risk,  tho 
property  insured  should  only  be  used  as  and  for  a  steam  flouring 
mill,  and  for  no  other  purpose.  Yet  the  same  was  at  divers  times 
during  the  risk,  and  at  the  time  the  loss  occurred,  used  for  purposes 
different  from  those  contemplated  by  tho  policy." 

It  will  be  perceived,  that  there  is  no  averment  in  the  plea,  that 
the  use  of  the  machinery  complained  of  increased  tho  risk,  or  was 
not  a  part  of  the  flouring  mill ;  the  allegation  is  that  tbo  warranty 
was  made  upon  the  faith  that  a  flouring  mill  only  was  to  be  in- 
sured, and  the  implication  is  sought  to  be  mode,  that  the  kiln-dry- 
ing apparatus  was  not  connected  with  the  manufactory  of  flour;. 
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Thero  is  no  affirmation  of  any  fact  by  which  such  an  implica- 
tion can  be  sustained,  nor  does  it  appear  in  what  manner  the  sub- 
ject claimed  by  tbe  plaintiffs  to  have  been  insured  really  differs. 

We  admit  that  express  warranties,  however  material  may  bo  tbe 
act  to  be  done  or  omitted  by  the  insnred,  aro  rigidly  construed. 
422]  The  parties  may  make  their  own  'contract,  and  both  are 
equally  bound  by  whatever  conditions  they  may  have  imposed  up- 
on each  other,  Ellis  on  Fire  and  Life  Ins.  28  ;  Angell  on  Fire  and 
Life  Ins.  142,  144. 

But  it  can  not  be  inferred  that  the  warranty  is  broken,  unless  a 
case  is  made  in  the  plea,  inconsistent  with  Uio  cteiir  terms  of*  tho 
warrant}'.  A  case  must  bo  stated  that  will  entitle  the  underwriter 
to  regard  tho  contract  as  at  an  end. 

We  can  not,  therefore,  perceive,  that  there  is  any  error  i  n  the  rul- 
ing upon  tho  demurrer  to  this  plea. 

The  fifth  pica  states,  that  the  policy  contained  a  provision,  obli- 
gatory npon  all  parties,  "  that  if  the  building,  or  any  purt  of  it, 
should  be  used  for  tho  carrying  on  any  business  or  operation  de- 
nominated hazardous  in  the  conditions  annexed  thereto,  unless 
therein  otherwise  specially  provided  for,  or  thereafter  agreed  to  by 
■the  defendants  and  indorsed  upon  the  policy,  the  same  shall  cease 
to  be  binding  upon  tbe  defendants."  That  among  the  thing*  de- 
nominated hazardous  in  said  conditions  are  included  "all  mills, 
■manufactories,  or  mechanical  operations  requiring  fire  beat;  and 
tho  defendants  say,  that  after  the  making  of  the  policy,  and  at  tho 
time  of  tbe  loss  by  fire,  and  on  divers  days  before  that  time,  with- 
out anyspeeiul  permission  thorefor  in  the  policy,  or  any  agreement 
therefor  by  the  defendants  indorsed  thereon,  tbe  said  building  was 
ssed  for  a  kiln-drying  corn-meal  mill,  which  is  a  mill,  manufactory, 
or  mechanical  operation  requiring  fire  heat,  and  thus  tbe  policy 
■ceased  to  bo  binding  upon  them." 

The  p'aintifis  have  also  demurred  to  this  plea. 

Tho  grounds  wo  havo  taken  in  deciding  the  effect  of  the  former 
423]  pleas,  apply  with  equal  force  to  this.  It  is  not  'averred,  nor 
does  it  appear  in  any  part  of  the  plea,  that  the  mill,  manufactory, 
or  mechanical  operation  described,  is  distinct  from  or  was  not  a 
part  of  tbe  flouring  mill :  we  have  said  we  can  not  imply  the  fact 
from  the  mero  statement  of  the  subject  insured;  that  statement 
necessarily  involves  many  particulars  which  the  insured  could  not 
be  required  to  enamerate,  and  we  can  with  no  more  propriety  infer 
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that  there  is  a  substantial  difference  between  the  flouring  mill  an 
the  kiln-drying  corn-meal  mill,  or  that  the  latter  is  not  an  incider 
to  or  a  necessary  part  of  the  former,  than  we  can  take  notice  of  t.li 
complications  in  machinery,  or  the  improvements  in  the  form,  at 
jnetment,  and  application  of  the  many  parts  of  which  it  is  con 
posed.  Whether  the  mill  itself  is  constructed  upon  the  plan  of  th 
insured,  or  that  of  others  who  claim  to  more  novelty  in  itiventioi 
or  economy  in  the  saving  of  power,  are  matters  that  do  not  affei 
the  argument. 

The  only  practical  question  can  be,  are  the  subjects  identical,  c 
necessarily  and  usually  connected,  or  are  they  distinct  and  se[ 
arato  :  and  its  solution  must  depend  upon  the  proof.  A  case  the 
should  be  made,  that  the  facts  stated,  when  admitted  by  the  d< 
murrer,  should  clearly  bring  the  defense  within  the  rule  we  hav 
referred  to. 

The  risk  taken  by  the  defendants  was  included  within  the  ver 
conditions  set  forth  in  the  plea  :  it  was  of  the  class  denominate 
hazardous,  and  it  does  not  appear  that  the  addition  of  the  kiln  -drj 
ing  mill  rendered  the  risk  more  hazardous,  or  could  have  increase 
the  premium. 

There  is  another  important  fact  in  connection  with  this  plea  thi 
it  is  proper  for  us  to  consider. 

It  is  not  the  occasional  use  of  the  property  insured,  for  oth< 
purposes  than  those  specified  in  the  policy  that  will  *de-  [42 
termine  the  risk.  The  use  mnst  be  constant;  it  must  bo  the  actui 
carrying  on  of  a  trade  or  business,  and  even  when  by  such  occi 
sional  use  the  property  in  use  should  be  destroyed,  if  there  is  e 
fraud,  the  underwriters  are  held  liable. 

The  habitual  use  of  fire,  or  the  ordinary  deposit  of  hazardoi 
goods,  and  not  their  occasional  introduction  for  temporary  pui 
poses  connected  with  the  occupation  of  the  property  insured,  wo  n 
gard  to  be  the  true  construction  of  the  prohibitions  in  the  polic; 
Thin  was  the  ruling  of  Lord  Tenterden  in  Shaw  v.  Robbits,  6  Ad. 
El.  75,  and  of  the  same  Judge,  in  Dobson  v.  Sotheby,  1  Moody 
Malk.  90.  See  also  Delonguemere  v.  Tradesmen's  Ins.  Co.  2  Hal 
659  ;  Moore  v.  Protection  Ins.  Co.,  16  Shipley  97  ;  Billings  v.  To 
land  Mut.  Ins.  Co.,  20  Conn.  139. 

Hero,  we  have  no  averment  that  the  trade  or  employment  e: 
cepted  to  was  carried  on  as  a  part  of  the  ordinary  business  of  th 
flooring  mill.     The-  statement  forbids  any  such  inference,  and  r. 
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r><or*  w*  *xam:is<  tit  <j->*:;oei»  ■;&  ic*  pema.:i':2  r»«».  as  w.  II 
*»  :c-,  «w«y,iciM  tak«n  to  the  rt.  ia  of  :"=*  Ji-ij^  wio  tried  th^ 
ea**  a*  bar.  i;  i*  bat  jit  to  r«fir  to  si*  k-ulou  tbe  panic* 
b*?-.r^  tfct  wirt  severally  vxnpr* 

The  y.xlutilh  took  i  ri.-k  Bpoa  tbe  nnt  (H'^kiii  aed  by  the 
Mtr.t  'i'Mr.fA.t'.n.  for  whioh.  ar.d  Bpoa  wh>;a.  tbeyasied:  a  re-in*ar- 
■m*  for  a  nvjT*ty  of  tb^ir  liability  fro*  the  dtfendaGB-  A  losa 
hi'  t/i-.wrr'A.  the  plaintiff*  hi.vc  paid  ft  aod  the  defendants  seek 
42*i]  find  tt,*m**lves  *of  liability,  on  thezrocud  that  they  did  not 
nr-.'l>-r*t*iid  the  character  of  the  property  insured,  at  the  time  they 
i**u*-d  the  poii'sy  of  re-in^orance.  It  h  n't  claimed  that  the  plain- 
tiff* knew  more  on  the  subject  than  the  defendants,  or  that  the  »p- 
plis-ation  for  re -i  nun  ranee  was  variant  in  any  partieniar  from  that 
mad*  by  White  A  Co.  to  the  plaintiffs. 

Whil<:  we  urippose  the  ri»k  of  re-insurance  most  depend  opon  tbe 
nam'-  principle*  that  are  applicable  to  tbe  origioal  risk,  yet  we  rcn 
not  hut  feel  that  there  is  more  favor  to  be  extended  to  the  nnder- 
writerwho  has  in  good  faith  taken  a  risk  and  immediately  after - 
wards  obtains  re-insurance,  than  we  should  extend  to  tbe  original 
parti'*.  There  in  a  manif-.-st  distinction  between  the  situation  of 
tin;  owner  of  property  knowing  its  actual  condition,  and  bar- 
ing it  in  his  power  minutely  to  describe  it,  and  an  insurer  of  tbe 
property,  living  at  a  distance  from  it  and  relying  solely  for  bis  guid- 
ance on  tbe  representations  of  the  insured.  While  we  bold  the  re- 
insured to  any  fair  and  just  liability,  growing  out  of  tbe  contract 
with  the  re-insurer,  we  mast  nevertheless  admit  the  distinction  we 
have  pointed  oat,  holding  it  to  be  the  proper  exposition  of  the  law 
as  applicable  to  such  a  case. 

The  right  of  the  underwriter  to  re-insure  has  been  fully  estab- 
lished by  the  American  courts,  though  such  n  contract  would  not 
b«  sustained  in  England,  by  19  Geo.  2,  ch.  37  sec.  4.  Merry  ». 
I'Hncc,  2  Mass.  176;  Hastie  P.  Do  Peysler,  3  Caines  190;  N.  T. 
Bow.  Ins.  Co.  v.  N.  T.  Fire  Ins.  Co.,  17  Wend.  362;  Mutual  Safety 
Ins.  Co.  p.  Pro.  Ins.  Co.,  2  Comst.  235.  And  the  true  rule  as  evol- 
ved from  these  cases  would  seem  to  be  that  there-insurer  may  sot  np 
426]  the  same  defense,  when  sued  upon  his  ^contract  as  the  re-in- 
sured might  interpose  to  an  action  upon  the  original  policy. 
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Having  disponed  of  the  questions  arising  upon  the  demurrers,  w 
will  proceed  to  examine  the  otber  errors  assigned. 

It  ia  claimed  that  the  court  erred  in  ruling  out  the  several  quce 
tions  asked  of  C.  W.  Went  and  others,  by  the  defendants,  as  to  th 
effect  a  kiln-drying  corn-meal  mill  would  have  upon  the  risk,  an< 
whether  it  was  material  to  the  risk  or  not. 

The  question  to  be  decided  by  the  jury  at  the  trial,  was  whothe 
the  kiln-drying  corn-meal  mill  was  appurtenant  to  or  properlycon 
netted  with  the  flouring  mill,  and  the  fact  was  susceptible  of  prooi 
If  it  should  appear  that  the  subject  insured  embraced  the  subjec 
claimed  to  have  been  excluded,  it  is  immaterial  whether  the  risl 
was  increased  or  not,  for  we  have  already  held  that  all  the  ordinar 
and  usual  machinery  connected  with  the  manufacture  of  flour,  are 
in  the  estimate  of  the  law,  as  much  within  the  knowledge  of  on 
party  as  iho  other.  To  permit  opinion  only  to  be  a  substitute  fo 
the  fact,  and  on  unci)  opinion  to  conclude  that  the  risk  did  not  at 
tacb,  would  reverse  the  order  of  legal  procedure,  and  introduce  : 
new  rule  in  the  adjudication  of  the  rights  of  litigants. 

In  all  proper  cases  men  skilled  in  the  arts,  or  any  parti cu la 
trade,  science,  or  vocation,  may  be  permitted  to  testify  to  explaii 
the  nature  of  the  business  in  which  tbey  are  engaged,  and  the  es 
Hernial  element  of  thoir  fitness  to  testify  is  their  knowledge  of  th 
facts  they  are  called  upon  to  explain.  Here  the  witnesses  appea 
to  have  been  underwriters,  and  wo  can  not  permit  those  who  arc  m 
♦vitally  interested  in  contracts  like  this,  to  give  their  legal  [42' 
interpretation;  wo  think  it  but  just  to  reserve  that  power  to  ourselves 
for  upon  the  court  rests  the  responsibility  of  deciding  ut  last  wha 
the  law  of  the  case  is. 

The  question  is  fully  decided  by  our  Supreme  Court  in  Pro.  Ins 
Co.  v.  Harmar,  22  Ohio  St.  453,  and  we  cheerfully  adopt  the  very  abl< 
opinion  of  Judge  Kanney. 

And  tbis  is,  we  believe,  the  only  safe  doctrine ;  it  is  so  held  ii 
Durrell  v.  Bedesley,  Holt,  286,  where  Chief  Justice  Gibbs  said,  "  i 
is  not  a  question  of  science  upon  which  scientific  men  mostly  thinl 
alike,  but  a  question  of  opinion  liable  to  be  governed  by  fancy 
in  which  diversity  might  he  endless."  See  also  Jeff.  Ins.  Co.  v 
Cothead,7Wend.78;  Campbell  v.  Richards,  5  B.&  A.  840;  Bochu. 
v.  Carter,  Burr.  1905 ;  Fish  v.  Dodge,  4  Denio,  311. 

We  think,  then,  the  judge  properly  refused  to  admit  tbo  testi 
mony, 
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It  is  farther  objected  that  the  testimony  of  Elstner  was  admitted 
when  it  should  have  been  rejected.  It  appears  by  the  bill  of  ex- 
ceptions that  the  witness  was  a  miller,  and  had  been  for  many  years; 
that  he  pursued  his  calling  in  1846  and  1847,  when  the  poficy  in  this 
case  was  issued,  and  he  was  asked  if,  from  his  personal  knowledge, 
kilns  for  drying  corn-meal  were,  in  those  years,  used  in  flouring 
mills  in  Indiana  and  Ohio.  The  evidence  sought  to  be  given  by 
this  witness  was  the  proof  of  a  fact,  not  his  opinion,  and  the  judge 
might  well  have  admitted  it.  We  have  already  intimated  that  in 
every  proper  case  such  testimony  may  be  received. 

The  witness  was  also  asked  if  he  had  any  knowledge,  from  gen- 
428]  erai  reputation,  that  flouring  mills  existed  with  *kilns  in 
them  at  other  places  in  1846  and  1847.  The  question  was  objected 
to,  but  the  court  permitted  it  to  be  answered,  and  we  think,  in  so 
doing,  they  acted  rightly.  The  knowledge  of  very  many  import- 
ant details  in  the  business  of  commerce  and  manufactures  consists 
in  reputation  only.  The  course  of  trade  furnishes  information  to 
the  shipping  merchant,  as  well  as  the  underwriter  and  the  artisan 
of  the  demand  in  foreign  markets,  as  well  as  the  laws  of  supply  by 
which  exports  are  regulated  and  prices  maintained.  In  a  few  cases 
the  parties  may  have  had  personal  experience,  but  in  the  great 
majority  they  have  never  visited  the  foreign  port,  or  observed  the 
practical  operation  of  the  various  modes  in  which  commodities  are 
sold,  or  their  equivalents  realized ;  still  an  American  merchant, 
who  has  transacted  for  a  long  time  important  business  with  his 
consignees  in  London,  or  Paris,  or  Petersburg,  is  competent  to 
prove  the  ordinary  customs  of  those  cities  in  relation  to  trade ; 
what  has  for  years  regulated  the  disposition  of  his  own  property 
in  the  hands  of  his  foreign  correspondent,  thus  becomes  a  part  of 
his  daily  business,  and  may  well  be  regarded,  for  all  the  purposes 
of  evidence,  as  within  his  knowledge.  And  the  manufacturer  at 
home  may  in  like  manner  describe  improvements  in  machinery, 
new  adaptions  in  its  forms,  and  new  results  from  their  use,  whether 
the  processes  employed  were  actually  observed  by  him  or  not; 
iho  very  nature  of  his  vocation  places  him  in  intimate  relation  with 
all  the  ordinary  means  by  which  similiar  pursuits  to  his  own  are 
carried  on,  and  the  constant  modification  of  the  processes  employed 
are  but  the  daily  history  of  the  progress  of  the  arts. 

Upon  information  like  this,  courts  have  always  relied ;  for  it  is 
429]     but  the  exposition  of  the  principle  by  which  we  *can  obtain 
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any  knowledge  of  tho  past,  or  even  tbo  present  state  of  the  world, 
in  all  and  every  case  tbat  is  presented  for  oar  consideration. 

When  the  question  was  discussed  in  Do  Longacmere  v.  N.  Y.  Ins. 
Co.,  10  Johns.  129,  whether  the  term  "port,"  applied  to  Sisal  in  Yu- 
catan, which  was  geographically  known  to  be  but  an  open  road- 
stead, Chief  Justice  Kent  did  not  hesitate  to  refer,  in  his  opinion,  to 
Humboldt's  Travels  in  New  Spain,  to  learn  the  actual  topography 
of  tbe  place,  and  quoted  &  beautiful  couplet  from  a  Latin  poet,  to 
describe  the  meaning  of  a  harbor.  We  might  refer  to  numerous 
illustrations  of  the  rule  in  our  ordinary  practice,  but  we  think  the 
position  assumed  by  the  judge  is  sufficiently  vindicated. 

It  is  also  claimed  that  tbe  court  erred  in  giving  the  charges  asked 
by  tbe  plaintiffs,  and  in  refusing  the  second  and  fifth,  asked  by  the 
defendants.  The  sixth,  seventh,  and  eighth  pleas  presented  issues 
of  fact  which  were  traversed,  and  though  differing  in  their  state- 
ment of  the  defense,  the  real  question  was  whether  the  kiln-drying 
corn-meal  mill  was  a  part  of  or  incident  to  a  flouring-mill,  under 
the  description  contained  in  tbe  policy.  To  this  point  the  defense 
seems  to  have  been  directed,  and  we  can  not  permit  a  criticism  upon 
the  pleas  themselves,  or  the  replications,  to  conceal  the  real  matter 
iu  dispute. 

The  plaintiffs  asked  the  court  to  charge, "  that  if  tbe  jury  should 
find  the  mill,  referred  to  in  the  policy,  was  a  flouring-mill,  used  for 
grinding  grain  for  food,  the  insured  were  authorized  to  manufacture 
corn-meal  in  the  building  described  in  tho  policy,  and  the  fact  that 
the  mill  was  used  for  that  purpose  at  the  lime  of  the  loss  would  not 
bar  a  recovery. 

*lt  appears  that  testimony  was  adduced  by  both  parties,  [430 
and  the  fact  was  fully  before  the  jury  to  find  what  was  the  char- 
acter of  tho  property  insured.  It  was  competent  for  them  to  do  sot 
it  was  their  duty  to  do  so  before  they  could  return  a  verdict.  The 
defense  assumed  that  the  kiln-drying  mill  was  not  insured;  the 
plaintiffs  claimed  tbat  it  was;  the  whole  controversy  theu  turned 
upon  the  fact,  what  is  a  flouring-mill?  We  suppose,  that  when,  as 
in  the  policy  on  which  this  suit  is  brought,  insurance  is  taken  on 
the  stock  of  flour,  grain,  etc,,  contained  in  a  steam  flouring-mill,  the 
court  might  well  hold,  that  a  mill  thus  described  is  a  grist-mill - 
that  the  insured  might  therefore  grind  any  of  the  cereals,  whatever 
their  name  or  character;  that  be  might  manufacture  flour  from  any 
grain  capable  of  producing  it,  acd,  if  he  thought  it  expedient,  might 
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merely  grind  up  the  material  and  sell  it  in  the  unbolted  form,  as 
meal.  If  be  'was  authorised  to  do  this,  the  description  of  the  article 
used  could  not  bo  material,  and  it  was  proper  therefore  thai  the 
judge  should  inform  the  jury  that  their  finding  would  determine 
the  question  involved  in  tbe  charge. 

The  second  charge  asked  by  the  plaintiffs,  and  which  was  with 
some  modification  given  to  the  jury,  presented  this  fact:  "That  an 
incident  to  a  trade  like  that  of  a  miller,  is  that  which  does  not  nec- 
essarily belong  to  it,  but  wbicb  may  happen  to  it,  and  if  the  jury 
should  find  the  facta  stated  in  the  first  charge,  that  the  drying  of 
corn  by  a  kiln  was  deemed  to  be  an  improvement  in  tbe  manufac- 
ture of  meal,  and  it  was  a  part  of  the  process,  then  the  insured,  D. 
White  &  Co.,  had  the  right  to  use  Buch  a  kiln  with  fire  heat,  at  the 
time  of  the  loss." 

131]  It  was  objected  in  argument  to  this  plea,  that  it  was  *by- 
potbetical  rather  than  practical  in  its  assumptions,  and  there  was 
much  philological  discussion  between  the  counsel  of  the  parties  as 
to  tbe  meaning  of  the  words  "happen  to,"  and  "incident  to."  We 
do  not  feel  the  force  of  any  of  the  criticisms  of  the  counsel,  however 
ingenious  or  able,  as  applicable  to  the  point  in  issue;  the  plea  itself 
is  but  the  repetition  of  the  principle  that  had  been  already  laid 
down  in  the  first  charge,  nnd  all  that  can  be  claimed ;  its  assertion 
was,  that  the  ubc  of  the  kiln-drying  machine,  if  one  state  of  fact 
was  true,  was  not  inconsistent  with  tbe  contract  of  insurance. 

What  was  said  by  Judge  Baldwin  inEwing  i>.  Buruet,  11  Pot.  54, 
upon  a  question  of  technicality,  may  well  be  repeated  here : 
"Punctuation  is  a  most  fallible  standard  by  which  to  intorpret  a 
writing;  it  may  be  resorted  to  when  all  other  means  fail,  but  the 
court  will  first  take  the  instrument  by  its  four  corners,  in  order  to 
ascertain  its  true  meaning;  if  that  is  apparent  on  judicially  inspect- 
ing the  whole,  tbe  punctuation  will  not  be  suffered  to  change  it" 
And  so  hero  we  must  look  into  all  the  special  charges  asked  by  both 
parties,  as  well  as  the  general  charge  of  the  court  to  give  the  whole 
their  legal  import.  Thus  by  comparing  each  with  the  other,  the 
entire  combination  will  be  harmonized  and  the  rights  of  each  party 
protected. 

The  second  charge  asked  by  the  defendants,  and  which  tbe  judge 

declined  to  give,  so  far  as  the  same  was  consistent  with  tbe  view 

we  have  taken  of  the  case,  was  substantially  given  in  tbe  general 

charge.      It  was  refused  aa  asked,  for  the  judge  was  requested  to 
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inform  the  jury,  among  other  things,  that  if  the  kiln-drying  corn- 
meal  mill  was  not  a  part  of  a  flouring  mill,  in  the  ordinary  accep- 
tation of  the  words,  as  used  by  underwriters,  the  verdict  should  be 
for  the  defendants. 

*We  have  already  said,  that  tbe  opinions  of  insurers  are  not  [432 
admissible  to  explain  their  contracts ;  they  have  no  right  to  decide 
what  Bhall  be  or  what  is  not  embraced  in  their  policies  ;  whatever 
is  the  course  of  business,  they  are  bound  to  understand.  And  the 
fact  itself  really  and  substantially  existing,  gives  the  char- 
actor  to  tho  subject  insured,  not  the  opinions,  not  the  mistaken  or 
misconceived  judgments  of  tho  underwriters. 

Tho  other  chargcB  asked  by  the  defendants  fully  explained  the 
law  as  favorably  for  the  insurers  as  the  court  had  the  power  to  do ; 
and  as  they  were  all  given,  the  defense  had  the  fnll  benefit  of  the 
lawns  there  expounded,  recognizing  the  principles  we  have  already 
referred  to,  by  which  the  real  questions  in  controversy  wore  dis- 
tinctly brought  to  tbe  consideration  of  the  jury. 

The  general  charge  of  the  judge,  in  concluding,  to  tbe  jury,  is 
but  the  embodiment  of  the  rules  we  have  held  in  deciding  the  de- 
murrers to  tbe  second,  third,  fourth,  and  fifth  pleas.  He  held,  that 
a  flouring  mill  must  be  taken  to  be  what  it  was  generally  understood 
to  mean,  it  not  having  been  claimed  that  it  had  any  technical  or  local 
meaning;  that  the  jury  were  to  judge  of  tho  trne  meaning,  and 
such  interpretation  put  upon  the  words,  as  would  carry  out  the  in- 
tention of  the  parties,  provided  that  the  meaning  should  bo  taken 
most  strongly  against  the  insurer.  He  further  stated,  that  if  they 
should  find  the  parties  contemplated  tbe  building  in  question  would 
be  used  during  the  risk,  for  grinding  corn  and  other  grains,  as  well 
as  wheat,  then  the  putting  up  and  using  any  machinery  or  appara- 
tus in  connection  therewith,  for  facilitating  the  operations  of  the 
business  thereby,  and  not  as  an  independent  trade  within  the  hazar- 
dous classes  of  *risks,  it  would  not  suspend  the  operations  of  [-133 
the  policy.  He  also  charged,  that  though  a  building  might  be  oc- 
cupied in  three  distinct  operations  as  a  mill,  a  manufactory,  and  for 
mechanical  operations,  yet  tho  same  individual  operation  could  not 
be  indiscriminately  called  by  either  definition;  it  must  be  one  or 
the  other — it  can  not  be  all  three. 

To  this  charge  tbe  defendant  also  excepted,  and  claims  it  to  havo 
been  erroneous.  As  corollaries  from  what  we  have  already  laid 
down  as  the  law  of  the  case,  we  can  not  perceive  how  tbe  judge 
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could  have  stated  hie  view  of  the  contract,  and  tbo  rclativo  rights 
of  the  parties,  more  clearly.  He  assumed  do  fact  as  proved,  bat 
ijiurgcd  only,  that  if  the  jury  should  bo  satisfied  by  tbo  proof  what. 
the  subject  insured  really  was,  that  the  law  would  enforce  or  with- 
hold a  liability  upon  the  insurers. '  He  was  asked  to  refino  his  view 
of  the  law  into  abstract,  wo  might  say  arbitrary  divisions,  when 
tbo  principles  npon  which  the  jnry  must  have  decided  were  resolv- 
able into  a  very  simple  statement  of  the  case.  If  he  deemed  it 
proper  minutely  to  describe  what  he  believed  to  be  the  effect  of 
the  conditions  attached  to  the  policy,  certainly  the  parties  who 
pressed  bim  witb  these  exceptions  ought  not  to  complain. 

We  can  not  see,  that  in  any  of  theso  charges  the  judge  has  erred; 
and  we  feel  satisfied,  that  in  affirming  his  judgment  oil  the  whole 
case,  we  but  administer  substantial  justice. 
Coffin  &  Mitchell,  for  plaintiffs.  s 

Walker  <&  KtMcr,  and  Taft  &  Key,  for  defendantB. 


434]  *In  SpMial  Term— January,  186K. 

Spxnceb,  J.,  presiding. 
Plait  Evens,  Jr.  v.  Charles  F.  Hall, 

[Set-off- — Coil  nterclaim — Amendment,.] 

B.  sued  H.  for  compensation  for  the  manufacture  of  certain  percussion  seal 
presses,  under  a  contract  for  that  purpose  with  II.  II.  sets  up  in  his  answer 
a  claim  for  damages,  for  Ihe  n  on -performance  of  a  contract  between  the 
parties,  that  E.  should  procure  the  patent  for  the  exclusive  right  to  make 
and  vend  the  said  presses,  and  assign  one-half  to  H. 

Held:  That  the  claim  set  forth  in  the  answer,  being  for  unliquidated  damages, 
was  not  the  subject  of  a  sot-off— the  code  not  having  changed  the  law  as  it 
is  under  the  statute  of  setoffs,  except  as  to  natters  of  equitable  defense. 
Neither  could  it  plead  as  n  counterclaim;  to  be  allowed  as  such,  it  must 
bavo  some  direct  connection  with  the  cause  of  action  set  forth  in  the 
plaintiff's  petition. 

In  such  cose,  however,  the  plaintiff  failing  to  demur  to  such  new  mailer  in  the' 
answer,  and  having  replied  over,  thereby  waiving  an;  objection  that  he 
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might  huvo  made  to  its  consideration  by  the  court,  the  court  will  not  of 

own  motion  refuse  to  consider  it 
An  amendment  of  tbe  answer  in  such  case,  so  as  to  claim  a  specific  perfoi 

ance,  will  net  be  allowed,  of  course,  as  it  might  change  the  whole  condi  t 

of  the  defense. 
[1  Handy,  388;  2  Handy,  229  ;  1  D.  18,  564;  4  W.  L.  G.  166;  8eney,  170,  e 

93 ;  Id.  171,  sec.  94;  Id.  178,  sec.  97.] 

This  was  an  action  brought  to  recover  the  compensation  earn 
by  the  plaintiff,  is  the  performance  of  a  contract  for  the  manufj 
ture  of  certain  seal  presses,  known  as  "  Evens'  Percussion,"  enter 
into  between  him  and  the  defendant.  The  defendant,  by  way 
answer,  claimed  damages  for  the  n  on- perform  ance  of  a  certs 
other  contract,  entered  into  between  the  parties,  by  which  t 
plaintiff  agreed  to  procure  a  patent  for  the  exclusive  right  to  m;i 
and  use  tbe  said  presses,  and  assign  one-half  thereof  to  tbe  dcfci 
ant.  The  plaintiff,  in  reply,  denied  the  existence  of  any  such  cc 
tract.  Tbe  case  being  submitted  to  the  court,  and  testimony  heti 
upon  all  the  matters  controverted,  the  court  found  for  the  plaint 
upon  the  cause  of  action  set  forth  in  tbe  petition.  And  as  to  t 
matters  net  np  in  the  anawor,  a  question  was  presented,  wheth 
they  could  be  properly  considered  in  the  action. 

♦Spencer,  J.  It  is  difficult  to  determine  whether  tbe  [4 
counter-claim  set  up  in  tbe  answer  was  intended  to  be  pleaded 
a  set-off  to  the  plaintiff's  demand,  or  as  a  counter-claim,  in  t 
proper  sense  of  the  word.  Viewed  in  either  aspect,  however, 
seems  improperly  presented  in  the  present  case. 

1.  As  a  setoff  it  presents  a  claim  for  unliquidated  damag, 
which  is  contrary  to  all  received  ideas  of  a  set-off  as  sue 
Whether  tho  code  intended  to  use  the  word  "set-off"  in  its  origin 
and  accepted  sense,  as  applicable  only  to  cases  of  certain  and  liqi 
dated  demands,  or  to  enlarge  its  meaning  ao  an  to  embrace  ail  cas 
of  claim  for  damages  arising  upon  contract,  is  not  perhaps  certain 
apparent.  It  furnishes  no  definition  of  the  term,  but  simply  pr 
vides  (sec.  93),  '■  that  the  defendant  may  set  forth  as  many  groun 
of  defense,  counter-claim,  and  set-off  as  he  may  have,  wheth 
legal  or  equitable,  or  both  ;"  with  this  limitation  (sec.  97),  that ' 
set-off  can  only  bo  pleaded  in  an  action  founded  on  contract,  ui 
must  be  a  cause  of  action  arising  upon  contract,  or  ascertained  I 
the  decision  of  tho  court."    The  language  of  this  latter  acutio 
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standing  alone,  certainly  admits  of  an  interpretation  which  would 
justify  a  set-off  of  any  claim  whatever,  arising  upon  contract,  in 
any  action  whatever  founded  on  contract,  whether  the  damages  in 
either  case  were  liquidated  or  unliquidated.  But  it  by  no  means 
follows  that  such  was  the  intention  of  the  code.  On  the  contrary, 
it  is  a  cardinal  rule  of  construction  that  words  in  common  use  are 
to  be  taken  in  their  ordinary  acceptation,  and  terms  of  art  or  of 
precise  legal  signification  according  to  their  usual  technical  or  legal 
import.  The  word  "6ct-off,"  in  legislation,  has  been  in  long  and 
436]  ^constant  use,  and  has  acquired  as  precise  and  fixed  mean- 
ing as  any  other  legal  term  in  vogue.  And  that  is  one  which  limits 
its  application  to  cases  of  liquidated  demand. 

That  this  application  of  the  term  was  not  intended  to  be  changed, 
is  apparent  from  the  fact  that  the  word  is  used  in  tbe  prior  section 
of  the  code  without  qualification  or  explanation,  except  that,  in  the 
true  spirit  of  the  code,  it  applies  to  equitable  as  well  as  legal  claims. 
But  it  is  still  more  apparent  from  section  95  of  the  code,  which 
provides  that  "if  the  defendant  omit  to  set  up  his  counter-claim  or 
set-off,  he  can  not  recover  costs  against  the  plaintiff,  in  any  subse- 
quent action  thereon.  Now  it  is  exceedingly  difficult  to  believe 
that  it  was  intended  to  refuse  costs  to  a  plaintiff,  in  an  action  for  a 
breach  of  marriage  promise,  who  has  failed  to  set  up  such  a  breach 
by  way  of  set-off  to  an  action  against  him,  or  her,  on  a  promissory 
note,  or  for  the  non -performance  of  a  contract  for  the  conveyance 
of  land.  Before  yielding  to  such  a  consequence,  and  to  an  innova- 
tion which  would  produce  almost  irremediable  confusion  in  the 
blending  together  in  one  common  trial  of  the  most  inconsistent 
and  diverse  issues,  I  must  be  compelled  by  language  so  clear  and 
unequivocal  as  to  have  no  reason  for  hesitation.  f  Such  is  not  the 
purport  of  the  language  used  in  the  present  instance;  for  whilst  it 
declares  that  a  set-off  can  only  be  pleaded  in  an  action  founded  on 
a  contract,  etc.  (the  original  idea  of  set-off),  it  does  not  declare  that 
it  shall  or  may  be  pleaded  in  all  such  actions,  nor  in  any  other, 
than  those  in  which  it  was  theretofore  proper. 

2.  As  a  counter-claim,  in  the  proper  sense  of  that  word,  it  fs  very 
clear  that  this  defense  has  been  improperly  pleaded.  The  94th 
437]  section  of  the  code  defines  a  counter-claim  *to  be  one  which 
i(  arises  out  of  the  contract  or  transaction  set  forth  in  the  petition, 
as  the  foundation  of  the  plaintiff's  claim,  or  connected  with  the 
subject  of  the  action/'  To  be  allowed,  therefore,  it  must  have  some 
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direct  connection  with  the  cause  of  action  set  forth  in  the  plaintiff 
petition.  In  the  present  case,  the  contract  upon  which  the  petitic 
is  founded  is  one  whereby  the  plaintiff  undertook  to  manufactur 
upon  certain  terms,  for  the  defendant,  "percussion  seal  presses 
The  subject  of  the  action  is  the  recovery  of  the  money  due  fro 
the  defendant,  as  a  compensation  for  the  manufacturing  of  tli 
presses,  in  pursuance  of  the  contract.  With  this  contract,  or  sul 
ject-matter  of  the  action,  the  claim  set  up  in  the  answer  is  wbc-11 
unconnected.  It  demands  damages  for  an  alleged  breach  of  coi 
tract  by  the  plaintiff,  in  not  assigning  to  defendant  an  interest  in 
certain  patent  right  to  manufacture  said  "presses;" — a  contra< 
entered  into  at  a  different  time;  depending  upon  a  different  coi 
sideration  ;  relating  to  a  different  subject,  and  requiring  wholly  di 
ferent  proof  from  the  former. 

The  plaintiff,  however,  instead  of  demurring,  has  replied  over  1 
this  defense,  and  thereby  waived  any  objection  which  might  hnv 
been  taken  by  him  against  its  consideration.  And  as  the  tcstimon 
has  all  been  heard,  the  court  will  not  now,  of  its  own  motion,  n 
fuse  to  consider  it. 

The  court  thereupon  proceeded  to  examine  the  case  ;  and  the  di 
fend  ant,  with  the  plaintiff's  assent,  having  amended  the  answer,  s 
as  to  demand  a  judgment  of  specific  performance,  instead  of  dan 
ages,  a  specific  performance  was  finally  awarded  him  ;  the  coui 
remarking,  that  such  an  amendment  would  not  be  allowed  as 
matter  of  *course,  since  it  might  change  the  whole  condition  [43 
of  the  defense. 

Groesbeck  <fc  Thompson,  for  plaintiff, 

Walker,  Kebler  &  Force,  for  defendant 


In  Special  Term— Stores,  J.,  presiding. 

Bailt  v.  Thk  City  of  Cincinnati. 

new  trial  will  not  be  grunted,  except  in  very  extreme  cues,  for  inadequac 
of  the  damages  found  by  the  Jury,  in  actions  for  assault  and  battery,  mal 
cioua  prosecution,  libel,  and  slander. 

it  on  actions  of  tort,  when  from  the  nature  of  the  injury  received,  and  tl 
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meant  by  which  it  was  produced,  the  damages  may  in  a  good  mensurc  be 
computed  by  estimating  the  loss  of  lime,  and  expenditure!  incurred  etc., 
It  it  the  duty  of  the  court  in  a  proper  case,  when  the  jury  have  found  that 
the  injury  was  produced  by  the  act  of  the  defendant,  to  set  aside  the  ver- 
dict, and  grant  a  new  trial,  if  a  fair  compensation  for  the  injury  baa  not 
been  awarded.  The  sec  298  of  the  code  doea  not  limit  the  power  of  the 
court  in  such  a  caw. 

Stores,  J.  This  is  an  action  for  damages  alleged  to  have  been 
sustained  by  the  plaintiff,  in  consequence  of  the  neglect  of  the  de- 
fendant to  keep  in  repair  a  public  street,  by  means  of  which  neg- 
lect he  suffered  a  severe  personal  injury.  The  jury  having  rendered 
a  verdict  for  filly  dollars'  damages  only,  a  now  trial  is  asked. 

It  was  in  proof  on  the  trial,  that  the  plaintiff,  while  riding  along 
one  of  the  public  streets,  was  thrown  from  his  horse,  and  Buffered 
for  several  months  from  the  fracture  of  his  collar-bone  ;  meanwhile, 
he  was  deprived  of  bis  daily  means  of  support,  having  been  a  su- 
perintendent of  workmen,  at  wages  from  $3  to  $5  per  diem.  His 
physical,  strength  wae  also  impaired,  and  one  of  his  arms  had 
439]  become  stiffened.  The  cause  of  the  fall  was  proved  to  *have 
been  an  imperfection  in  the  paved  street,  into  which  the  animal,  in 
parsing,  had  placed  his  foot;  this  obstruction  had  remained  in  the 
street  for  nearly  a  year  before  the  accident  happened,  and  has  not 
yet  been  removed.  In  addition  to  the  loss  of  his  wages,  the  sur- 
geon's bill  for  attending  the  plaintiff  was  about  $40. 

By  section  298  of  the  code  it  is  .provided:  "that  a  new  trial  shall 
not  be  granted  on  account  of  the  smallness  of  damages  in  an  action 
for  nn  injury  to  the  person  or  reputation,  nor  in  any  other  action, 
where  the  damages  shall  equal  the  actual  pecuniary  injury  sus- 
tained." Wo  regard  this  rule  thus  affirmed,  but  the  received  doc- 
trine, as  generally,  perhaps  universally,  applicable  to  actions  for 
assault,  libel,  slander,  and  false  imprisonment;  but  that  it  can  not 
be  extended  to  those  eases  where  the  action  is  technically  founded 
in  tort,  but  the  damages  are  to  be  measured  by  the  amount  of  the 
actual  expenses  the  party  has  incurred,  the  loss  of  his  time,  the 
{Juration  of  his  disability,  and  other  circumstances,  tbat  can  be 
estimated  in  a  large  measure  by  ordinary  computation. 

There  is,  as  we  think,  no  more  reason  to  extend  this  provision  of 

the  code  to  all  torts,  than  there  is  to  include  within  its  meaning 

every  wise  where  consequential  damages  are  sought  to  be  recovered 

for  the  breach  of  contracts ;  in  both,  the  jury  must  determine  the 
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amount  of  loss  the  plaintiff  has  sustained  upon  the  peculiar  circum 
stances  of  each  case,  the  nature  of  the  transaction,  and  the  situatioi 
of  the  parties. 

Such  can  not  be  the  intention,  else  every  claim  for  remuneration 
where  a  person  suffers  by  the  wrongful  act  of  another,  whether  i 
bo  by  a  collision  on  land  or  on  the  water,  by  the  falling  of  a  bu.ld 
ing,  the  digging  of  a  pit,  *or  any  obstruction  on  a  public  [441 
thoroughfare,  must  be  left  to  the  same  unlimited  discretion  as  thii 
which  is  claimed  for  juries,  in  actions  for  assault  or  slander. 

In  Armytage  v.  Haley,  4  Ad.  &  Ell.  N.  S.  917,  it  was  held  tba 
where,  in  an  action  for  an  injury  by  negligence  of  the  defendant': 
servant,  the  jury  found  a  verdict  for  n  farthing  damages,  though  i 
appeared  the  plaintiff's  thigh  was  broken,  and  he  hud  paid  £10  fo: 
surgic  il  attendance,  a  new  trial  was  granted,  for  the  smallncss  ol 
the  damages;  and  although  the  rule  was  strenuously  urged  that  it 
actions  of  tort,  as  a  general  thing,  the  verdict  would  not  be  dis 
tnrbed  for  the  inadequacy  of  the  finding  of  tbo  jury,  Lord  Den 
man  held  that  the  cases  cited  to  sustain  the  doctrine  did  not  apply 
or  they  were  decided  in  actions  of  slander  lor  the  most  part;  ant 
the  power  of  the  court  to  reform  or  set  aside  the  verdict  in  the  cast 
quoted,  would  seem  to  have  been  but  the  recognition  of  the  ancien 
law,  that  in  cases  of  mayhem,  and  aggravated  Assaults  oven,  th> 
courts  might  increase  the  verdict  upon  inspection  ;  Cook  v.  Beal,  '■ 
Salk.  115 ;  and  Brown  v.  Seymour,  I  Wilson,  5 ;  these  cases  full; 
establish  the  practice  as  governing  the  action  of  the  English  courts 
and  thus  vindicate,  on  the  soundest  principles,  the  right  to  gram 
relief  from  ill-advised  or  crronooiis  verdicts. 

In  Taunton  Manufacturing  Co.  v.  Smith,  9  Pick.  11,  it  was  com 
plained  that  the  plaintiffs  hud  suffered  damages  by  the  defendant's 
neglect  to  perform  his  contract  in  bleaching  cotton  cloths ;  it 'was 
proved  on  the  trial,  that  he  luid  omitted  several  of  the  processes  re 
quisito  for  good  bleaching,  and  damages  had  been  sustained  tt 
S1600,  and  upward.  The  jury  returned  a  verdict  for  $337  only 
The  plaintiff's  applied  for  anew  trial,  on  the  ground  that*tho  [441 
damages  were  too  small,  and  the  application  was  resisted  on  tin 
ground,  that  the  action  being  in  the  nature  of  a  tort,  the  eoun 
should  not  interfere  ;  but  Parker,  C.  J.,  held  that  the  power  ought 
to  ho  exercised,  "  and  that  in  all  cases  where  the  damages  are  cap- 
able of  estimation,  if  there  is  a  glaring  deficiency,  justico  requiree 
that  the  case  shall  be  revised ;" — and  the  same  ground  is  maintained 
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by  the  Sup%  «*r.o  Court  of  Georgia,  in  Bishop  et  al.  v.  The  Mayor  et 
\,  o/  \ku>n,  7  Geo.  201. 

(t  has  been  held  that  a  new  trial  ought  never  to  be  granted  in 
actions  for  a  personal  injury,  for  the  small  ness  of  the  damages  only, 
as  in  Barker  v.  Dixie,  Str.  1057  ;  Maurice  v.  Brecknock,  Dougl.  509. 
And  it  was  said  in  Gower  v.  Heath,  Barnes,  445,  "  that  no  instance 
has  been  produced  where  in  such  cases  the  application  was  granted." 
But  the  rule  has  not  thus  been  rigorously  applied  by  the  American 
courts.  It  would  seem  to  be  now  the  established  doctrine,  that  the 
question,  whether  a  new  trial  should  be  granted  in  such  actions  or 
not,  must  be  left  to  the  sound  discretion  of  the  judge,  to  be  exer- 
cised, however,  but  in  very  special  cases;  and  this,  we  believe,  is 
the  only  safe  mode  of  procedure  to  protect  the  rights  of  the  parties 
and  administer  substantial  justice.  Taunton  Man.  Co.  v.  Smith, 
§  9  Pick.  11;  Peeter  v.  Whipple,  8  Johns.  287;  Hyatt  v.  Wood,  3 
'  Id.  241 ;  Hartin  v.  Hopkins,  9  Id.  37. 

As  the  jury  have  found  in  this  case  that  the  plaintiff  sustained 
the  injury  he  complains  of  by  the  imperfection  of  the  highway, 
which  the  defendants  were  bound  to  keep  open  and  in  repair,  the 
right  necessarily  followed,  that  he  should  be  satisfied  for  all  the 
damages  he  had  suffered  in  the  loss  of  his  business,  his  health,  his 
442]  time,  and  the  ^amount  of  his  expenditures.  In  the  opinion 
of  the  court,  he  will  not  be  indemnified  but  iu  a  very  small  degree 
for  the  injury  he  has  sustained,  and  that  it  is  but  just  he  should  . 
have  another  opportunity  to  prove  his  case. 

Motion  for  a  new  trial  granted,  on  the  payment  of  the  jury  fees; 
the  other  costs  to  abid.e  the  event. 

Miner  &  Oliver,  and  D.  L.  Collier^  for  the  motion. 

McUroarty  &  Brown,  contra. 


i 


General  Term— April,  1856. 

Before  Judges  Storks,  Gholson,  and  Spencer. 

Smead,  Collabd  &  Hughes  v.  Chbisfield  &  Peale. 

An  attachment  may  be  obtained,  under  section  280  of  the  code,  against  an  in- 
dorser  of  a  promissory  note.  The  claim  of  the  holder  against  the  indorser 
of  a  note  not  due,  is  a  debt  within  the  meaning  of  that  section. 
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The  plaintiffs  obtained  an  attachment,,  under  section  230  of  the 
code,  authorizing  that  proceeding  in  certain  c  ifles,  before  a  debt  be- 
comes dne,  The  claim  of  the  plaintiffs  was  founded  upon  certain 
promissory  notes  held  by  them,  which  the  defendants  had  indorsed, 
and  which  had  not  matured  at  the  time  the  order  of  attachment 
was  issued.  The  question,  whether  the  claim  of  the  plaintiffs  could 
be  considered  a  debt,  within  the  meaning  of  section  230  of  the  code, 
so  as  to  authorize  an  attachment  before  it  became  due,  was  reserved 
by  Storer,  J.,  sitting  in  special  term,  for  the  decision  of  the  court 
in  general  term. 

Gholson,  X,  delivered  the  opinion  of  the  court 

*If  we  are  to  regard,  iu  construing  tbe  statute,  the  mis-  [443 
chief  it  was  apparently  intended  to  remedy,  there  seems  no  good 
reason  to  doubt,  that  the  indorser  of  a  note,  in  like  manner  with 
the  maker,  may,  before  its  maturity,  be  guilty  of  fraudulent  acts, 
intended  to  defeat  the  claim  of  tbe  bolder.  The  same  reason, 
therefore,  which  would  lead  to  the  adoption  of  a  remedy  as  to  the 
one,  would  be  applicable  to  the  other.  And,  practically,  we  fcnow 
that,  in  many  cases,  the  indorsers  of  bills  and  notes,  and  the  draw- 
ers of  bills,  though  not  the  parties  primarily  liable  on  the  face  of 
the  instruments,  according  to  their  legal  effect,  are,  in  fact,  the  real 
debtors.  To  justify  us  in  excluding  from  the  operation  of  the  stat- 
ute tbis  class  of  cases,  we  ought  to  be  satisfied  that  an  indorser  of 
a  note  can,  in  no  proper  sense,  be  considered  a  debtor,  and  the 
claim  against  him  a  debt,  until  the  note  has  become  due,  and  his 
liability  fixed  in  the  mode  prescribed  by  law. 

In  determining  who  is  a  debtor  or  a  creditor  within  the.  meaning 
of  tbe  statute,  it  is  very  clear,  that  we  are  not  to  be  limited  to  any 
technical  inquiry  whether  an  action  of  debt  would  be  maintainable- 
on  the  claim  at  common  law.  The  common  luw  formB  of  actions' 
have  been  abolished  ;  no  distinction  is  now  authorized  in  respect  of 
a  remedy  between  legal  and  equitable  demands,  and  we  are  required 
to  give  to  all  proceedings  under  the  code  a  liberal  construction,  to- 
promote  its  object  and  assist  parties  in  obtaining  justice. 

Tbe  provisions  of  tbo  code,  in  respect  of  an  attachment  on  a  claim 
before  it  is  due,  may  be  considered  in  two  points  of  view ; — one  af- 
fecting the  acts  and  conduct  of  the  defendant,  and  the  other  tbe 
claim  of  the  plaintiff.  The  proceeding  is  authorized  where  a  debtor 
has  disposed  of  "his  property,  or  is  about  to  dispose  of  or  re-  [444 
move  bis  properly,  with  intent  to  defraud  bis  creditors.  It  is  very 
vol.  1—21  321 


446  SUPERIOR  COURT  OF  CINCINNATI.         [Vol.  I. 

Smead,  Collard  A  Hughes  «.  CarUfield  ft  Peale. 

evident,  from  the  examination  of  other  statutes  intended  to  prevent 
a  fraudulent  alienation  of  property,  that  the  terms  "  debtor  "  and 
"  creditor  "  are  not  used  in  the  restricted  sense  which  is  claimed  in 
this  case.  In  the  statute,  for  instance,  providing  against  an  assign- 
ment by  a  deb  tor  to  trustees,  to  prefer  onecreditor  to  another,  the  same 
terms  and  none  other  are  fonnd,  and  it  would  scarcely  be  claimed 
that  the  indoreer  of  a  note  was  not  a  debtor  within  the  meaning 
of  that  law.  And  in  the  statute  of  frauds  the  term  "crediters"  is  ap- 
plied to  those  whose  claims  are  for  debts  or  damages. 

The  limitation  as  to  the  character  of  the  claims  for  which  the  at- 
tachment may  be  awarded,  must  be  found  in  that  part  of  tho  stat- 
ute which  speaks  of  the  claims  of  tho  plaintiff.  If  the  acts  and 
conduct  of  the  defendant  be  sncb  an  to  authorize  an  attachment,  the 
plaintiff  is  also  required  to  show  the  nature  and  amount  of  his 
claim,  that  it  is  just,  and  "  when  the  same  shall  become  duo." 

Where  the  plaintiff  can  show  the  amount  of  his  claim,  and  when 
it  will  become  due,  there  is  nothing  in  the  statute  to  limit  him  to  a 
iprocoeding  against  tbose  parties  onlywhoare  directly  and  absolutely 
bound  for  its  payment.  lie  is  required  to  show  the  naturo  of  his 
•claim,  and  that  it  is  jnst,  but  there  is  no  restriction  as  to  tho  char- 
acter of  the  liability  of  the  defendant;  it  would  appear  to  be  snffi- 
•eient,  that  the  obligation  of  the  defendant  extends  to  the  amount 
■claimed,  and  that  the  claim  will  become  due  at  a  specified  time. 

With  this  understanding  of  the  statute,  we  have  no  difficulty  in 
-445]  coming  to  the  conclusion,  that  it  embraces  the  *claims  against 
indorsers  of  bills  of  exchange  and  promissory  notes.  Tho  contract 
iOf  an  indoreer  of  a  bill  or  note  extends  to  the  full  amount  for 
which  it  is  drawn  ;  that  contract  is  that  the  amount  shall  he  paid 
.at  its  maturity.  3  Kent  Com.  88.  The  claim  is  then  duo  as  to 
oil  the  parties,  and  if  it  be  not  then  paid  the  contract  ia  broken.  3 
Kent  Com.  116.  Tbe  liability  may  depend  on  the  taking  at  the 
proper  time,  and  in  the  proper  manner,  the  requisite  steps.  But 
these  steps  are  to  be  considered  rather  for  tho  purpose  of  fixing 
than  of  creating  the  liability.  They  are  required  as  a  duty  for  tho 
'benefit  and  protection  of  the  indorser,  and  though  they  must  bo 
affirmatively  shown  to  charge  him,  their  omission  rather  operates 
to  discharge  from  the  consequences  of  a  breach  of  contract.  Upon 
tbe  strictest  principles,  therefore,  there  can  be  no  argument  drawn 
from  tho  necessity  of  demand  and  notice  to  charge  the  indorser  of 
a  note,  which  should  prevent  us  from  coming  to  the  conclusion  that, 
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as  to  him,  as  well  as  the  maker,  the  claim  on  the  note  miiat  bo  con- 
sidered as  due  at  its  maturity. 

We  have  been  referred  to  oases,  decided  in  the  banking  laws  of 
this  country  and  England,  in  reference  to  a  distinction  between  con- 
tingent liabilities  which  may  never  become  debts,  and  debts  paya- 
ble on  a  contingency.  It  bae  been  held  that  the  latter  only  ure 
provable  under  proceedings  in  bankruptcy,  and  are  discharged.  62 
E.  C.  L.  409 ;  8  Exch.  107 ;  24  Me.  358 ;  10  Ala.  589.  If  we  were  to 
adopt  this  distinction  as  a  guide  in  the  construction  of  tbe  stat- 
ute, it  is  quite  clear  that  the  claim  against  the  indorser  of  a  note 
would  be  embraced.  It  must  be  considered,  at  least,  as  a  contin- 
gent debt,  and  has  been  substantially  so  held.  In  re  Willis,  4 
Exch.  530. 

♦We  do  not  desire  to  bo  understood  as  expressing  any  opin-  [446 
ion  how  far  claims  for  unliquidated  damages,  or  claims  having  no 
definite  time  fixed  by  agreement  of  parties  for  their  payment,  are 
embraced  in  the  statute  under  consideration. 

Tilden,  Rairden  &  Curwen,  for  plaintiffs. 

Collins  &  Henon,  for  defendants. 


In  Special  Term — Sp*nc«r,  J,  presiding. 
Jacob  Stradeb  and  Samuel  M.  Hart  v.  The  City  of  Cincinnati. 

The  opening  of  a  street,  by  the  ordinance  of  a  municipal  corporation,  is  a  ded- 
ication of  the  property  condemned  to  a  specific  use  ;  t.  «,,  a  street  or  high- 
way ;  and  the  owners  of  such  property  have  an  immediate  right  of  action 
therefor  against  the  city. 

By  the  fact  of  thus  ordering  the  street  to  be  opened,  the  council  declare  the 
necessity  for  its  existence,  and  can  not  afterward  recklessly  rescind  their  ac- 
tion, nor  appropriate  the  property  condemned  to  other  uses,  especially 
when  other  parties,  in  consequence  of  obeying  such  order,  have  surrendered 
or  acquired  valuable  rights,  and  must  be  greatly  damaged  by  the  change. 

In  such  case,  an  injunction  will  be  granted  at  the  instance  of  a  plaintiff  whose 
rights  are  thus  endangered,  restraining  the  city  from  so  disposing  of  the 
property. 

The  irpttiu.1  interest  of  a  person,  who  has  either  surrendered  or  acquired  a  val- 
uable private  right  under  such  ordinance,  will  enable  him  to  maintain  his 
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■uit  «gairnt  auch  corporation,  though  tba  wrong  complained  of  i»  apuA- 
ifc  injury. 

Tac  petition  in  this  caw  sets  forth  substantially  that  on  the  13th 
da;  of  April,  1851,  the  city  council  of  Cincinnati  passed  an  ordi- 
nance to  "  open  and  extend  Hammond  street,"  in  said  city,  to  the 
width  of  40  feet,  beginning  at  a  point  about  190  feet  south  of  Fourth 
street,  and  thence  running  north  to  Fourth  street ;  for  which  pur- 
pose they  condemned  about  23  feet  on  the  west  aide  of  an  alley  ran- 
447]  ning  through  from  Hammond  to  Fourth  street;  *part  being 
property  owned  by  the  Commercial  Bank,  of  Cincinnati,  and 
part  being  the  premises  as  to  which  the  present  controversy  arose, 
then  belonging  to  the  heirs  of  Francis  Bead,  deceased.  They  also 
condemned  a  strip  of  ground  about  seven  feet  off  the  east  aide  of 
the  alley,  then  belonging  to  John  C.  Short,  nnder  whom  the  plain- 
tiff, Hart,  claimed  as  leasee,  and  had  built  a  permanent  and  expen- 
sive brick  house,  corresponding  to  the  line  of  the  Btreet  as  thus  or- 
dered to  bo  opened.  That  the  Commercial  Bank  hod  executed  and 
delivered  to  the  city  a  deed  of  the  premises  belonging  to  the  bank, 
which  had  been  thus  appropriated.  That  by  said  ordinance  the 
street  waa  to  be  opened  whenever  the  assessments  therein  referred 
to  should  have  been  paid  in  ;  and  in  pursuance  thereof  an  assess- 
ment of  damages  was  duly  made,  whereby  it  was  found  that  the 
heirs  of  Read  were  entitled  to  receive  910,000,  and  John  C.  Short, 
$980.  And  un  assessment  of  benefits  was  also  made,  on  the  ad- 
jacent property,  whereby  tbe  Commercial  Bank  was  required  to 
pay,  and  did  in  fact  pay,  the  sum  of  81,385,  for  the  opening  of  the 
street.  That  after  this  the  bank  sold  a  portion  of  its  property, 
bounding  on  the  street  as  newly  laid  out,  to  tbe  petitioner,  Strader, 
tho  present  owner.  That  subsequently  the  city  council  caused  to 
be  paid  out  of  the  city  treasury  the  amount  of  damages  awarded  to 
the  heirs  of  Read,  and  took  from  them,  in  the  name  of  tbe  city,  a 
deed  of  conveyance  for  the  property  condemned.  Whether  the  city 
had  been  fully  reimbursed  by  tho  assessments  ordered  and  made 
was  not  disclosed.  The  petition  further  Bet  forth  that  on  the  5th 
day  of  July  last  the  city  council,  by.  resolution,  ordered  the  last- 
mentioned  premises  to  be  sold  ;  had  caused  tbem  to  be  advertised 
448]  for  that  purpose,  *and  was  about  proceeding  to  sell  the  same 
by  auction  ;  and  would  so  do,  unless  restrained  by  injunction.  It 
concluded,  therefore,  with  a  prayer  for  a  perpetual  injunction,  aud 
that  tbe  defendants  might  be  compelled  to, open  the  Btreet.  To 
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this  petition  there  was  a  demurrer,  assigning  for  cause  that  it  did 
not  contain  facts  sufficient  to  constitute  a  cause  of  action. 

Spencer,  J.  The  opening  of  the  street  by  ordinance  was  a  ded- 
ication of  the  property  condemned  to  specific  public  uses  ;  t.  e,,  as 
a  highway  or  street;  and  the  owners  of  sach  property  had  an  im- 
mediate right  of  action  therefor  agaiust  the  city.  By  the  fact  of 
ordering  the  street  to  be  thus  opened,  the  council  have  declared 
the  public  necessity  for  its  existence,  and  can  not  afterward  reck- 
lessly rescind  their  action,  nor  appropriate  the  property  condemned 
to  other  usee ;  especially  where  parties,  in  consequence  of  obeying 
such  order,  have  surrendered  or  acquired  valuable  rights,  and  must 
be  greatly  damaged  by  the  change. 

Such  is  the  condition  of  the  present  case.  One  of  the  plaintiffs, 
by  conforming  to  the  ordinance,  has  parted  with  six  or  seven  feet 
of  val  uable  ground,  which  can  not  be  resumed  without  the  destruc- 
tion of  an  expensive  building;  while  the  other  has  purchased  a  lot 
as  though  it  were  bounded  on  a  street,  to  which  there  will  be  no  ac- 
cess, should  the  dedication  be  abandoned.  In  addition  to  this,  the 
city  has  received  a  deed  of  conveyance  for  part  of  the  property 
condemned,  and  a  largo  sum  of  money  from  the  Commercial  Bunk 
(through  whom  one  of  the  plaintiffs  claims),  as  the  condition  of 
such  appropriation  and  dedication.  Any  attempt,  therefore,  to 
dispose  of  the  property  condemned  *for  a  street,  for  other  [449 
and  different  uses,  mast  be  regarded  as  a  breach  of  public  trust ; 
and  any  unnecessary  delay  to  enforce  the  ordinance,  as  a  neglect  of 
public  duty,  not  less  than  a  violation  of  private  right,  which  ought 
to  be  restrained. 

As  to  tho  objection,  that  the  action  is  not  well  brought  by  the 
present  plaintiffs,  on  account  of  the  public  nature  of  the  wrong 
complained  of,  it  is  answered  by  the  fact,  that  the  plaintiffs  have  a 
special  interest  in  the  matter,  exceeding  that  which  ia  common  to 
the  public  at  large,  and  have,  therefore,  a  special  right  to  the  pro- 
tection of  the  law.  The  demurrer  will  therefore  be  overruled  ;  and 
unless  an  answer  be  pnt  fn,  denying  or  avoiding  the  facte  set  forth 
in  the  petition,  the  injunction  heretofore  granted  will  be  made 
perpetual.  A  case  of  such  neglect  to  open  the  street  baa  not  been 
presented,  as  to  warrant  us  at  this  time,  in  granting  further  relief. 
The  cause,  however,  will  be  retained  for  that  purpose,  should 
further  Action  become  necessary. 

Judgment  accordingly. 
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Lamaon  o.  Piifl*. 

In  Special  Terra— March,  1866. 

Gholsoh,  J.,  prattling. 

G.  W.  Lamson  v.  John  Pjaft. 


in  acceptance  filled  up  pa  jnble  to  L-'l  order,  with  the  date,  place, 

'  payment,  and  amount,  and  accepted  by  F.  himself  across  the  face ; 
ce  fur  the  drawer's  signature  being  led  blank.     This  never  came  to 

;  an  unconditional  recovery  might  be  had  at  Imp,  by  L.  against  P., 

tie  lost  acceptance. 

'inciple  which  estops  the  acceptor  from  denying  the  drawer's  tfgrta- 

jee  not  extend  to  indorsements;  though  the  drawer's  signature  and 

the  'indorsement  are  in  the  same  handwriting;  and  that  the  ac- 

may  show  the  indorsement  to  be  forged. 

i  abolishing  all  distinction  between  forms  of  actions  at  law  and  suits 

eery,  leaves  the  rights  at  parties  to  be  adjudicated  upon  the  same 

les  as  formerly  ;  and  if  the  right  to  recover  at  law,  before  the  code, 

ar,  no  power  is  vested  In  the  court,  by  the  code,  to  reflate  a  recovery 

le  same  principles  now. 

ff.  L.  M.  124,  427.] 

is  an  action  against  the  defendant  as  tbe  acceptor  of  a 
change,  remitted  by  mail  to  the  plaintiff,  and  alleged  to 
i  lost.  The  proof  showed  that  the  plaintiff  and  defendant 
dealing  together  for  several  years.  That  by  an  agree- 
reen  them,  payment  for  bills  of  goods  sold  by  the  plaintiff 
'fendant,  was  made  by  moans  of  remittances  of  drafts, 
by  tbe  defendant,  made  payable  to  the  order  of  the 
filled  up  as  to  date,  time  of  payment,  and  amount,  but 
for  tbe  signature  of  the  drawer  left  in  blank, 
owing  is  a  copy  of  the  draft  sent : 

New  York,  May  25,  1864. 

iths  after  date,  pay  to  the  order  of  G.  W.  Lamaon,  Seven 
and  Twenty-six  fa  Dollars.     Value  received. 

To  John  Pfapf,  Cincinnati,  O. 

face  of  the  paper  was  written  "  Accepted,  John  Pfaff." 
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It  appeared  from  evidence  on  the  part  of  the  defendant,  that  the 
paper  had  been  duly  remitted  to  the  plaintiff  by  mail,  according  to 
Mb  instructions  in  writing.  And  from  evidence  on  the  part  of  the 
plaintiff,  that  the  paper  had  never  been  received,  and,  though  in- 
quiries and  search  had  been  made  for  it  in  different  ways,  could  not 
be  found. 

•The  defendant  waB  willing  and  had  offered  to  pay  tbe  [461 
amou  nt  upon  an  indemnity  being  gi  ven,  but,  this  was  declined,  and  the 
present  action  has  been  brought,  tbe  question  between  the  parties 
being,  whether  tbe  defendant  is  entitled  to  an  indemnity  from  the 
plaintiff,  against  any  liability  or  charge  to  which  he  may  be  sub- 
jected upon  the  lost  paper. 

The  case  was  submitted  to  be  tried  by  the  court. 

Gholson,  J.  The  acceptor  of  a  bill  of  exchange,  who  pays  the 
amount  for  which  it  was  drawn,  without  having  the  bill  produced 
and  delivered  up  to  him,  may  be  prejudiced  by  paying  the  same 
amount  to  a  bona  fide  holder;  if,  under  the  circumstances  in  fact 
existing,  no  person  can  set  up  a  title  to  the  bill  us  a  bona  fide 
holder,  still  the  acceptor  may  be  prejudiced  by  being  compelled  to 
establish  in  proof  such  circumstances,  in  order  to  rebut  and  answer 
the  prima  facie  case  which  the  possession  of  the  bill  creates ;  and, 
indeed,  tbe  proof  may  entirely  fail  from  the  death  of  witnesses  or 
otherwise.  Tbe  acceptor  has,  too,  where  be  is  compelled  to  pay  on 
proof  of  circumstances,  showing  that  he  would  not  be  liable  on  the 
production  of  the  bill,  to  incur  the  risk  of  the  testimony  establish- 
ing those  circumstances  being  disproved  or  discredited.  It  is  not, 
perhaps,  going  too  far  to  say,  that  in  every  case  the  acceptor  may 
suffer  damage  or  loss  from  the  failure  to  produce  the  bill  and  de- 
liver it  to  him  as  his  voucher.  This  possibility  of  loss  or  damage 
would  of  course  vary  with  tbe  circumstances  of  each  case,  and  in 
some  might  become  extremely  remote. 

It  would  appear  to  be  just  to  require  of  the  party  who  *ro-  [452 
ceives  the  money  on  a  lost  bill  or  note,  in  every  case,  to  enter  into 
an  undertaking  to  indemnity  not  only  against  any  liability  to  pay 
it  again,  but  against  any  charge  or  expense  which  the  existence  of 
the  paper  in  the  bunds  of  a  third  person  might  produce.  To  sucb 
an  undertaking,  sureties  for  a  compliance  with  it  might  or  might 
not  be  added,  as  the  circumstances  of  tbe  transaction  or  the  parties 
indicated  to  be  proper,  in  the  exercise  of  a  just  discretion. 
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If  I  were  at  liberty  to  lay  down  the  rule  in  each  cases,  I  should 
be  inclined  to  follow  thut  adopted  in  the  case  of  Hansard  i>.  Bobin- 
inson,  7  B.  &  C.  90;  14  E.  C.  L.  20,  and  recently  confirmed,  on  full 
consideration,  in  the  case  of  Banney  v.  Crowe,  1  Exch.  167.  Under 
our  present,  system  of  practice,  the  operation  of  a  rule  which  would 
place  the  liability  to  pay  the  amount  of  any  negotiable  security, 
without  a  production  and  offer  to  deliver  up  the  instrument  itself, 
upon  an  equitable  instead  of  a  legal  ground,  would  be  attended 
with  no  practical  inconvenience.  And,  as  already  intimated,  the 
indemnity,  which  upon  equitable  principles  would  be  required, 
might  be  suited  to  and  measured  by  the  emergencies  and  circum- 
stances of  the  particular  case. 

Under  our  present  code  of  practice,  we  may  decide  in  the  same 
action,  the  legal  and  equitable  rights  of  the  parties,  as  the  facts 
may  require.  But  tbe  code  was  intended  to  alter  rather  the  form 
of  administering  justice,  than  to  change,  substantially,  the  rights 
of  parties,  whether  before  denominated  legal  or  equitable.  If, 
therefore,  before  the  code  a  party  had  the  right  to  recover  the 
amount  of  a  lost  negotiable  bill  or  note,  without  an  offer  or  tender 
of  indemnity,  such  right  must  be  deemed  still  to  exist. 
463]  *Iii  the  case  of  Thayer  t>.  King,  15  Ohio,  242,  246,  it  [is  said 
by  the  court :  "If  the  circumstances  of  the  case  are  such,  that  the 
negotiable  paper  can  never  be  produced  for  payment  a  second  time, 
or,  if  produced,  would  permit  no  right  of  recovery  in  tbe  hands  of 
the  holder,  no  indemnity  in  such  case  being  required  to  guard 
against  a  second  payment,  recovery  may  be  bad  in  a  court  of  law. 
Thus,  if  the  instrument  be  totally  destroyed,  or  if  it  pass  into  the 
hands  of  the  holder,  charged  with  all  tbe  equities  which  exist 
against  tbe  original  holder,  the  action  may  be  at  law."  Accord- 
ingly, in  that  case,  a  recovery  was  allowed,  without  indemnity, 
upon  three  lost  negotiable  notes,  indorsed  in  blank,  it  being  shown 
in  proof  by  a  witness,  that  tbe  loss  occurred  after  the  notes  had 
become  due.  This  decision  is  in  direct  conflict  witb  the  canes  of 
Hansard  v.  Robinson,  and  Banney  v.  Crowe.  It  is  obligatory  on 
me,  and  tbe  only  question  is,  whether  the  principle  embraces  the 
present  case.  If  it  does,  then,  as  I  have  before  stated,  there  is  no 
power  conferred  on  me  by  the  code  to  impose  any  condition  to  tbe 
assertion  of  a  legal  right  which  was  not  required  before,  and  for 
which  no  provision  is  made. 

If  the  evidence  in  the  present  case  is  to  be  credited,  the  bill, 
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though  made  negotiable,  was  at  the  time  of  its  loss  unindorsed ; 
and  no  person  could  show  even  an  apparent  legal  title  to  the  bill, 
without  a  forgery  of  the  name  of  the  plaintiff.  This  case  falls 
within  that  class  mentioned  in  Koet  v.  "Watson,  4  Bingh.  273,  13 
E.  €.  L.,  and  of  which  that  was  one  where  the  bill  at  the  time  of 
the  loss  was  in  such  a  state  as  not  likely  to  be  used  against  the  ac- 
ceptor. And  such  cases  are  considered  in  the  authorities  as  not 
presenting  so  strong  a  ground  for  indemnity  as  those  of  bills  in- 
dorsed in  blank  and  lost  before  they  *fell  due.  2  Green  1.  [434 
Ev.  sec.  156.  The  present  case,  and  that  of  Eoet  v.  Watson,  are 
very  similar,  and  in  that  case  a  recovery  at  law  was  allowed  in 
England,  on  the  ground  that  the  bill,  when  lost,  had  not  been  in- 
dorsed. 

It  may  be  proper  to  observe,  that  the  case  of  Boet  v.  Watson  was 
decided  before  Hansard  v.  Robinson,  and,  in  Banney  v.  Crowe,  is 
considered  as  having  been  overruled.  And  I  may  also  state,  that, 
according  to  the  principle  of  the  two  last  cases,  the  objection  to  a 
recovery  at  law  on  a  lost  negotiable  bill  against  the  acceptor,  does 
not  depend  on  the  difficulty  growing  out  of  the  question  of  indem- 
nity, which  appears  to  be  the  view  taken  of  the  matter  in  the  case 
of  Thayer  v.  King,  15  Ohio,  246.  On  the  contrary,  the  objection 
is,  that  according  to  the  law  merchant,  it  is  a  part  of  the  contract, 
that  the  bill  must  be  produced  and  delivered  up  as  a  voucher.  If, 
from  accident  or  misfortune,  a  party  can  not  comply  with  these 
conditions  of  his  contract,  a  court  of  equity  may,  upon  proper 
terms,  grant  relief;  but  a  court  of  law  must  enforce  contracts,  as 
the  parties  and  the  law  have  made  them,  and  can  properly  exercise 
no  such  power. 

In  view  of  the  principle  of  the  decision  in  Thayer  v.  King,  I  am 
unable  to  see  why,  if  a  recovery  at  law,  or  without  indemnity,  was 
permitted  in  that  case,  it  can  be  denied  in  this  case.  It  has  been 
urged  by  the  counsel  for  the  defendant,  that  the  circumstance  of 
the  drawer's  name  being  in  blank,  alters  the  case.  That  if  any  one 
who  might  obtain  the  paper,  should  sign  the  name  of  the  plaintiff 
or  a  similar  name,  and  then  indorse  the  bill  in  the  same  hand- 
writing, this  would  operate  as  an  estoppel,  both  as  respects  the  sig- 
nature or  the  drawer  and  indorser.  That  though  this  would  un- 
doubtedly be  a  forgery  of  the  name  of  *the  plaintiff,  yet  a  [455 
bona  fide  holder  might  rely  for  recovery  on  the  similarity  of  the 
handwriting  of  the  drawer  and  indorser. 
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This  argument  is  ingenious,  but  it  does  not  appear  to  me  to  rest 
on  any  sufficient  foundation.  Without  inquiring  how  far  it  would 
be  proper  to  rely  on  a  comparison  of  handwriting,  to  show  that  the 
name  of  tbe  drawer  and  of  the  indorser  wus  written  by  (he  same 
person,  it  is,  I  think,  quite  clear,  that  the  acceptor  in  the  caso  sup- 
posed would  not  be  precluded  from  showing  that  the  signature  of 
the  indorser  was  not  genuine.  The  admission  by  the  act  of  accept- 
ance of  the  signature  of  the  drawer,  is  not  in  itself  an  admission  of 
the  indorsement,  thousjb  the  same  name  be  signed  in  both  cases. 

The  case  of  the  Canal  Bank  v.  the  Bank  of  Albany,  1  Hill,  287, 
was,  substantially,  such  a  case.  In  that  case  the  name  of  B.  ap- 
peared as  the  drawer  and  first  indorser.  Tbe  indorsement  was 
forged,  and  a  parly  who  had  paid  the  bill,  which  operated,  the 
court  said,  in  this  respect,  the  same  as  an  acceptance,  was  allowed 
to  show  the  forgery  for  the  purpose  of  recovering  back  the  money, 
the  payment  being  no  admission  of  the  genuineness  of  the  indorse- 
ment. The  case  of  Allport  v.  Meek,  4  C.  &  P.  267 ;  19  E.  C.  L.  378, 
is  still  more  analogous.  In  that  case,  the  acceptance  having  been 
proved,  and  the  drawing  and  indorsement  purporting  to  be  by  the 
same  party,  it  was  contended,  that,  as  the  acceptance  admitted  the 
drawing  to  bo  correct,  tbe  jury  might  find  for  tbe  plaintiff,  if  they 
thought,  upon  inspection  of  the  bill,  that  the  drawing  and  indorse- 
ment were  of  the  same  handwriting;  but  Tindal,  C.  J.,  said  to  the 
counsel,  "  You  must  call  some  witness  to  lay  some  evidence  before 
tbe  jury,  on  which  they  may  decide ;"  and  the  plaintiff  was  non- 
suited. 

456]  "'There  could  be  no  recovery  on  the  instrument  alleged  in 
this  case  to  have  been  lost,  without  the  indorsement  of  the  plaintiff; 
the  evidence  clearly  shows  that  at  the  time  of  the  loss  there  was  no 
such  indorsement;  if  one  should  be  forged,  there  could  bo  no  title 
derived  through  it,  even  by  a  bona  fide  holder.  Against  any  one, 
therefore,  upon  the  proof  of  the  facts,  the  recovery  in  this  action 
and  payment  to  tbe  present  plaintiff,  would  be  a  complete  bar, 
This  brings  the  case  entirely  within  the  principle  of  Thayer  v. 
King,  by  which  I  must  be  governed,  and  there  must  be  an  uncon- 
ditional finding  in  favor  of  tbe  plaintiff  for  tbe  amount  claimed, 
with  interest. 

2t.  D.  &  J.  H.  Bandy,  for  plaintiff. 

Haines,  Todd,  &  Lytie,  for  defendant. 
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In  Special  Term— January,  1866. 

Gholson,  J.,  presiding. 

HlIDILBAOH,   SlASONGOOD  &  CO.  V.  SLADER  &  WlLSON. 

An  action  for  use  and  occupation  was  regulated,  but  not  introduced,  by  Stat. 
11  Geo.  2,  C.  19,  sec.  14. 

The  substantial  matter  in  such  an  action  is,  that  the  defendant  has  occupied, 
by  the  permission  of  the  owner,  entitled  to  receive  remuneration  for  the  use 
of  his  land.  Where  that  permission  has  been  given  to  the  defendant  in  any 
form,  and  has  been  followed  by  an  occupation  of  the  premises  on  his  part, 
without  objection  to  the  title  claimed,  or  the  setting  up  an  adverse  title,  a 
contract  to  pay  may  be  fairly  implied;  but  if  the  circumstances  of  the  case 
are  inconsistent  with  the  existence  of  a  contract,  and  rebut  an  implication 
of  a  promise  to  pay  rent,  this  form  of  action  can  not  be  mantained. 

A  purchaser  at  a  sale  under  execution  is  not  entitled  to  take  possession  of  any 
real  estate  purchased  until  the  confirmation  of  the  sale  by  order  of  the 
proper  court ;  and  prior  to  that  time,  he  can  not  be  entitled  to  receive  re- 
muneration for  the  use  of  the  property,  so  as  to  maintain  an  action  for  use 
and  occupation  under  any  implied  agreement.  After  a  confirmation  of  the 
sale,  though  before  the  execution  of  a  deed  *from  the  sheriff,  under  [457 
the  operation  of  the  act  in  relation  to  forcible  or  unlawful  entries  and  de- 
tainers, the  purchaser  must  be  considered  as  entitled  to  the  possession  of  the 
property,  and  may,  if  otherwise  sustained  by  the  circumstances  of  the  case, 
maintain  an  action  for  use  and  occupation. 

[Cited  3  W.  L.  M.  148,  150.] 

This  was  an  action  of  assumpsit  for  the  use  and  occupation  of  a 
house  and  lot  in  the  city  of  Cincinnati,  originally  brought  in  the 
Court  of  Common  Pleas,  and  transferred  to  this  court.  The  plea 
was  non-assumpsit. 

William  Woodruff,  owner  of  the  fee,  mortgaged  the  premises  to 
Sampson,  on  the  26th  February,  1847.  On  the  6th  March,  1849, 
Woodruff,  by  deed  duly  executed,  leased  the  premises  for  five  years 
and  a  half  to  Moore  &  Chester.  The  rent  was  made  payable  in  the 
negotiable  promissory  notes  of  the  lessees,  to  be  delivered,  in  ad- 
vance,  on  the  first  day  of  each  quarter,  to  the  lessor,  the  notes  to  be 
payable  at  ninety  days  from  date.  If  the  rent  was  not  paid,  a 
right  of  entry  was  reserved. 

On  the  17th  January,  1853,  the  premises  were  sold  under  a 
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e  same  day  a  verbal  notice  of  tbe 
the  rent  from  that  time,  was  given 
its,  then  in  possession,  under  an 
«re  &  Chester.    On  the  20th  Jan 

the  note  made  on  the  previous 
cnted  another,  in  the  amount  of 

of  the  next  quarter,  according  to 
id  January,  1853,  a  written  notice 
y  the  plaintiffs,  claiming  tbe  rent 

it  on  tbe  part  of  tbe  plaintiffs,  the 
i  made  any  definite  answer;  but 
claim  of  any  adverse  interest  was 

the  sale  was  confirmed.  On  tbe 
uted  and  delivered  by  the  sheriff 
io  day  possession  of  the  premises 
andante. 

iver  for  the  use  and  occupation 

part,  from  the  day  of  sale  to  the 

And  the  case  was  submitted  to 


first,  to  inquire  as  to  the  form  of 
d ;  whether  upon  the  facts  in  the 
tion  will  lie?  On  this  point  there 
ourt  of  Ohio,  Peter  v.  Elkins,  14 
o  the  present.  In  that  ease,  it  is 
t  for  use  and  occupation  will  not 
!'  mortgaged  premises,  sold  under 

tenant  in   possession   under  the 

is  in  this,  the  title  accrued  to  the 
f  the  lease  from  the  mortgagor  to 
.ncy  under  it,  but  the  court  held 
>r  any  portion  of  the  time.  The 
as  made,  was  that  "  the  action  for 
between  persons  holding  tbe  rcla- 
Ohio,  346,  citing  6  Ohio,  371 ;  4 
nutual  assent  of  owner  and  occu- 
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pant,  that  the  latter  holds  by  permission  of  the  former."  "  The 
assent  to  establish  a  tenancy*  may  be  implied  from  acts."  [459 
14  Ohio,  346.  It  will  be  "  implied  from  the  actual  occupation  and 
enjoyment  of  the  premises,  by  the  permission  of  the  owner,  or 
other  person  having  the  power  of  disposal,  when  such  use  and 
occupation  had  been  beneficial.11  4  Mete.  224,  228;  12  M.  &  W. 
323  (note). 

It  has  been  supposed  that  an  action  for  the  use  and  occupation 
of  land  was  introduced  by  Stat.  11  Geo.  2?  c.  19,  sec.  14 ;  1  Denio, 
38 ;  but  this  appears  to  be  a  mistake-— the  operation  of  that  statute 
being  only  to  prevent  proof  of  a  demise,  unless  by  deed,  from 
being  fatal  to  the  action  ;  and  thus,  though  that  statute  regulated, 
or,  better,  established,  it  did  not  introduce  the  action.  Gibson  v. 
Kirk,  1  Q.  B.  850,  855 ;  41  E.  C.  L.  809 ;  Beverly  t>.  Lincoln,  6  A. 
A  E.  829 ;  33  E.  G.  L.  226  (note).  An  action  for  use  and  occupa- 
tion being  maintainable  at  common  law,  from  the  nature  of  the 
action,  this  principle  is  said  to  result,  "that  he  who  holds  my  prem- 
ises without  an  express  bargain,  agrees  to  pay  what  a  jury  may 
find  the  occupation  to  be  worth."  Mayor  of  Thetfbrd  t?.  Tyler,  8 
Q.  B.  55  E.  0.  L.  95-100. 

It  is  said  on  this  point,  in  the  case  of  Gibson  v.  Kirk :  "  The 
truth  is  that  the  occupation  of  land  by  a  person  bound  to  pay  some 
remuneration  for  it,  without  the  amount  or  time  of  payment  being 
fixed,  was,  and  is  now,  of  rare  occurrence.  When  it  does  occur, 
the  implied  contract  is  raised  by  law  from  the  fact  that  land  be- 
longing to  the  plaintiff  has  been  occupied  by  the  defendant  by  the 
plaintiff's  permission ;  the*  obligation  is  co-extensive  with  and 
measured  by  the  enjoyment ;  as  soon  as  the  occupation  ceases,  the 
implied  contract  ceases ;  and  as  no  express  time  is  limited,  the  re- 
muneration must  necessarily  ^accrue  from  day  to  day."  [460 
The  substantial  matter  is  that  the  defendant  occupies,  by  the  per- 
mission of  the  owner  entitled  to  receive  remuneration  for  the  use 
of  his  land.  Where  that  permission  is  given  to  the  defendant  in 
any  form,  and  followed  by  an  occupation  of  the  premises  on  his 
part,  without  objection  to  the  title  claimed,  or  the  setting  up  an 
adverse  title,  a  contract  to  pay  may  be  fairly  implied.  If,  on  the 
contrary,  "  the  circumstances  of  the  case  are  inconsistent  with  the 
existence  of  a  contract,  and  necessarily,  upon  any  fair  construction, 
rebut  every  implication  of  a  promise  to  pay  rent,  this  form  of  action 
wilt  not  lie."    Croswell  r.  Crane,  7  Barb.  191,  203. 
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In  view  of  these  principles,  I  have  come  to  the  conclusion,  from 
what  passed  between  the  plaintiffs  and  the  defendants,  that  if  the 
plaintiffs  were  really  the  owners  of  the  premises,  so  as  to  be  enti- 
tled to  remuneration  for  their  use,  a  contract  to  pay  the  same  may 
be  reasonably  inferred.  The  notices  given  by  the  plaintiffs  may 
properly  be  considered  a  permission  to  occupy  on  the  payment  of 
rent.  The  defendants  made  no  objection,  set  up  no  claim,  and 
afterward  peaceably  delivered  possession  to  the  plaintiffs.  These 
circumstances,  in  my  opinion,  distinguish  this  case  from  Peter  v. 
Elkins;  and  if  the  plaintiffs  have  a  right  to  remuneration  for  the 
use  of  the  premises  for  any  portion  of  the  time  from  the  day  of 
sale  to  the  time  of  their  obtaining  possession,  it  would,  I  think,  be 
unreasonably  strict  to  refuse  it  on  account  of  the  remedy  adopted. 

The  plaintiffs  claim  to  recover  from  the  day  of  sale.  They  say 
that  on  that  day  they  parted  with  the  use  of  their  money,  and 
should  therefore  be  entitled  to  the  rents  and  profits  of  the  land. 
That  it  would  be  exceedingly  unjust  that  they  should  be  entitled 
461]  to  the  use  of  neither  *the  land  nor  money  until  confirmation 
of  the  sale.  Now,  I  can  not  see  that  there  is  any  great  injustice 
in  this  ;  the  purchase  is  made  in  view  of  the  statute,  which  author- 
izes the  money  to  be  kept  in  the  custody  of  the  law  until  the  sale 
be  confirmed.  Such  being  the  disposition  of  the  money,  for  aught 
that  appears,  it  would  be  an  equal  hardship  on  the  debtor  to  de- 
prive him  of  the  possession  of  the  land,  until  the  money  was  ap- 
plied in  payment  of  his  debt.  The  equity  of  the  parties  in  this 
respect  being  equal,  it  is  far  more  convenient  not  to  change  the 
possession  in  behalf  of  a  purchaser,  who,  until  confirmation  of  the 
sale,  it  does  not  appear,  will  be  certainly  entitled  thereto.  This 
principle  is  clearly  recognized  by  the  legislature,  in  the  "  act  to 
regulate  the  action  for  forcible  entry  and  detainer."  Swan,417,  sec.  19. 
Asummary  remedy  to  recover  the  possession  is  given  in  cases  of  "  sales 
of  real  estate  on  execution,  after  such  sales  shall  have  been  exam- 
ined by  the  proper  court,  and  the  same  by  said  court  adjudged  legal.'' 

It  can  scarcely  be  claimed,  that  under  the  system  of  sales  under 
execution,  established  in  this  state,  a  purchaser  is  entitled  to  take 
possession  of  real  estate  before  confirmation  of  the  sale.  And  if 
ho  be  not  so  entitled,  it  is  difficult  to  show  on  what  principle  he  can 
claim  remuneration  for  the  use  of  the  premises  sold  prior  to  that 
time.  The  ground  chiefly  relied  on  is,  that  under  the  authorities 
in  this  state,  so  soon  as  the  sale  is  perfected  by  confirmation  and 
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the  execution  of  a  deed,  tho  title  relates  back  and  is  considered  to 
have  been  operative  and  effective  from  the  day  of  sale.  Oviatt  v. 
Brown,  14  Ohio,  285-294.  There  appears  to  be  a  good  deal  of 
plausibility  in  this  view,  and  the  language  of  some  of  the  authori- 
ties *as  to  the  right  of  a  purchaser  at  sheriff's  sale  is  quite  [462 
strong ;  but  such  language  must  be  construed  in  reference  to  tho 
case  then  before  the  court.  There  is  no  case  in  which  the  right  of  a 
purchaser  to  enjoy  the  rents  and  profits  accruing  before  confirmation 
of  the  sale  was  directly  considered,  unless  it  may  be  in  the  case  of 
Peter  v.  Elkins,  in  which,  as  already  stated,  the  decision  turned  on 
the  form  of  the  action. 

It  appears  to  have  been  considered  by  the  counsel  for  the 
plaintiffs  in  this  case,  and  this  consideration,  indeed,  forms  the  basis 
of  their  claim,  that  a  legal  title  to  land  necessarily  involved  a  right 
to  receive  remuneration  for  its  use  by  another  person  during  the 
continuance  of  such  a  title.  But  this  may  not  be  true  in  all  cases ; 
and  it  may  be  that  the  title  of  a  purchaser  at  sheriff's  sale  may  be 
considered  operative  and  effective  for  many  purposes  from  the  day 
of  sale,  and,  indeed,  from  the  rendition  of  the  judgment  or  decree; 
nay,  farther,  in  case  of  proceedings  to  enforce  a  mortgage  or  other 
lien  from  tho  time  it  was  created,  and  yet  not  confer  a  right  to  ex- 
act a  remuneration  for  the  use  of  the  premises  sold,  until  there  has 
been  an  actual  entry  into  possession  by  the  purchaser,  or  he  is 
placed  by  the  law  in  a  position  which  must  be  deemed  as  tanta- 
mount thereto. 

Tho  case  of  a  mortgagor  and  mortgageo  will  illustrate  this  view. 
So  soon  as  a  mortgage  has  been  properly  executed,  the  mortgagee 
becomes  for  many  purposes  the  legal  owner.  If  he  does  not  at 
once  enter  into  possession,  he  is  not  the  less  a  legal  owner.  But 
when  he  has  not  so  entered  into  possession  for  a  space  of  time,  and 
afterwards  makes  an  entry,  he  can  not  properly  claim  rents  and 
profits  which  before  accrued.  And  it  seems  now  to  be  settled, 
•that  he  can  not  set  up  a  claim  for  the  rents  founded  upon  [463 
a  mere  notice  to  pay.  The  principle  is  that  to  justify  a  claim  for 
rents  which  have  accrued,  there  must  have  been  a  prior  actual  pos- 
session ;  a  legal  title  unaccompanied  by  such  actual  possession  will 
not  suffice.  And  though  this  principle  may  appear  to  have  been 
departed  from  in  some  cases  of  trespass  for  mesne  profits  after  a  re- 
covery in  ejectment,  the  reason  is  to  be  found  in  the  estoppel  created 
by  the  recovery. 
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The  record  in  ejectment  is  evidence  of  the  plaintiff's  possession 
of  the  premises  at  the  time  of  the  demise,  and,  on  its  production, 
ho  may  be  entitled  to  mesne  profits  subsequent  to  the  date  of  the  de- 
mise. If  ho  goes  for  profits  for  a  period  beyond  the  date  of  the  de- 
mise, he  must  prove  such  a  title,  accompanied  by  possession,  as 
would  enable  him  to  maintain  an  ordinary  action  of  trespass. 
Litchfield  v.  Ready,  5  Exch.  939;  Turner  v.  Steam  Coal  Co.,  5  Exch. 
932,  and  cases  cited. 

In  view  of  the  principles  and  authorities  to  which  I  have 
referred,  I  feel  entirely  satisfied  that,  prior  to  the  confirmation  of 
the  sale,  the  plaintiffs  had  no  claim  to  the  rent,  and  a  promise  to 
pay,  oven  if  express,  would,  therefore,  hare  failed,  for  want  of  con- 
sideration. It  is  by  no  means  clear  that,  according  to  authorities 
cited,  a  purchaser  at  sheriff's  sale,  even  after  confirmation  of  the 
sale,  or  the  execution  of  a  deed,  could  recover  in  trespass,  or  other- 
wise, a  remuneration  for  the  use  of  the  premises  he  had  bought, 
prior  to  an  actual  entry,  or,  independent  of  the  aid  of  the  estoppel 
in  a  judgment  in  ejectment.  But  in  view  of  the  statute  regulating  a 
forcible  entry  and  detainer,  which  obviously  intends  to  place  snch 
a  purchaser  on  the  footing  of  a  landlord,  and  the  manifest  justice 
464]  and  *equity  of  the  case,  I  feel  authorised  to  permit  such  a  re- 
covery, and  especially  where  there  are  any  circumstances  from 
which  a  promise  to  pay  may  be  implied. 

I  shall,  therefore,  assess,  and  find  for  the  plaintiffs,  in  respect  of 
the  time  from  the  day  of  the  confirmation  of  the  sale,  to  the  day 
possession  was  delivered. 

Bateman,  for  plaintiffs ;   Curium,  for  defendant. 


In  General  Term — January,  1864. 

Before  Judges  Stoskb,  Gholson,  and  Spkkoxb. 

Jacob  Ridenour  v.  Jambs  Baffin  xt  al. 

[In  error  to  Special  Term,  held  by  Stoexr,  J.] 

The  refusal  to  grant  a  motion  for  an  involuntary  nonnnit  is  not  natter  of  error. 
The  power  conferred  upon  the  general  assembly  by  the  8th  section  of  the  18th 
article  of  the  constitution,  to  organize  municipal  corporations  for  local  gov- 
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ernment  involves  that  of  bestowing  upon  them  authority  to  provide  the 
necessary  means,  by  taxation  and  assessment,  for  sustaining  and  carrying 
out  the  objects  of  such  government.  Were  it  otherwise,  the  latter  clause  of 
said  section,  directing  the  assembly  "  to  restrict  such  power  of  taxation 
and  assessment,"  pre-supposes  its  existence. 

The  act  of  assembly  conferring  upon  cities  power  to  levy  assessments  for  the 
improvement  of  streets,  upon  the  property  abutting  thereon,  in  proportion 
to  the  number  of  feet  front  so  abutting,  is  not  in  conflict  with  the  consti- 
tutional provision  in  regard  to  the  taking  of  private  property  for  public 
use,  which  declares  that  "  when  taken  for  the  purpose  of  making  or  repair- 
ing roads,  etc.,  a  compensation  shall  be  made  to  the  owner  (therefore)in 
money ;  and  such  compensation  shall  be  assessed  by  a  jury  without  de- 
duction for  benefits  to  any  property  of  the  owner." 

Neither  is  it  in  conflict  with  that  provision  of  the  constitution  which  declares 
that  ulaws  shall  be  passed,  taxing  by  uniform  rule  all  moneys,  etc.;  and 
all  real  and  personal  property  according  to  its  true  value  in  money." 

Difference  between  "  taxes  "  and  "  assessments."  The  former  are  levied  for  gen- 
eral  public  purposes,  upon  all  alike ;  and  are  compensated  for  by  the  equal 
protection  of  government  afforded  to  all.  The  latter  are  laid  for  local  pur- 
poses, upon  local  objects,  and  are  recompensed  in  local  benefits  and  im- 
provements. 

An  ordinance  to  grade  the  Hamilton  road  from  Western  avenue  to  the  Mill- 
creek  bridge,  will  be  held  to  include  the  avenue,  if  so  acted  upon  by  the 
city  authorities*,  and  will  justify  an  assessment  made  by  another  ordinance 
including  such  avenue.  *Should  the  latter  be  irregular,  because  of  [465 
its  embracing  property  beyond  the  line  of  improvement,  it  is  no  cause  of 
complaint  on  the  part  of  those' whose  burdens  are  diminished  thereby. 

In  an  action  by  a  contractor  to  recover  the  amount  of  such  assessment,  the  cer- 
tificate of  the  civil  engineer,  subject  to  whose  approval  the  work  is  to  be  per- 
formed (in  the  absence  of  fraud  or  collusion),  will  be  held  conclusive  of 
the  amount  and  value  of  the  work  done. 

The  extension  of  the  city  limits,  so  as  to  include  a  public  county  road,  vests 
thereafter  the  exclusive  control  of  such  road  in  the  city  authorities. 

[Cited  1  0.  8.  C.  K.  188, 187 ;  Taxation  and  assessment  distinguished,  1  Ohio 
St.  77, 126,  186;  5  Id.  248 ;  Number  of  feet  front,  vide  10  Ohio  St.  159.} 

The  action  in  the  Court  below  was  brought  by  the  plaintiffs  as 
assignees  of  McKeon  &  Reynolds,  to  recover  the  amount  of  an  as- 
sessment laid  npon  the  defendants'  property,  by  the  city  of  Cincin- 
nati, to  pay  in  part  for  the  grading  and  macadamizing  of  the  Har- 
rison road,  being  a  public  highway  within  the  city.  It  was  proven 
by  the  plaintiffs  on  the  trial,  that  a  petition  having  been  presented, 
by  certain  owners  of  adjacent  property,  to  the  city  commissioners, 
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for  the  improvement  of  the  road,  they  reported  an  ordinance  to 
the  city  council  for  that  purpose,  providing  that  the  road  should 
be  graded  and  macadamized,  "from  the  Avenue  house  to  Millcreek 
bridge."  And  thereupon  the  city  council  passed  an  ordinance  in 
August,  1853,  for  the  grading  and  macadamizing  of  the  road,  "from 
the  Western  avenue  to  the  Millcreek  bridge ;"  the  expenses  thereof 
to  be  ascertained  and  assessed  in  accordance  with  the  general  ordi- 
nances of  the  city.  In  pursuance  of  the  ordinance  referred  to,  a 
contract  was  entered  into  between  the  proper  city  authorities  and 
HcKeon  &  Reynolds,  by  which  the  latter  agreed  to  do  the  work 
required,  in  the  language  of  the  contract,  "  from  Western  avenue 
to  the  Millcreek  bridge,"  under  the  direction  of  the  city  civil  engi- 
neer, or  city  commissioners,  who  were  to  have  entire  control  over 
the  manner  of  doing  the  same,  and  for  which  Me  Keen  &  Reynolds 
466]  were  to  be  paid  at  certain  *rates  agreed  upon.  The  work 
was  done  from  the  east  line  of  Western  avenue  to  the  bridge,  under 
the  superintendence  of  the  city  civil  engineer,  who  made  an  esti- 
mate of  its  amount  and  value,  agreeably  to  the  contract,  and  fur- 
nished a  written  certificate,  under  date  of  February  14th,  1854,  that 
its  entire  value  was  $6699,  which  would  require  a  levy  of  $3.58  per 
foot  front  upon  the  property  bounding  the  road  on  each  side,  to 
pay  for  the  same.  Thereupon  the  city  council  passed  an  ordinance 
on  the  22d  day  of  February,  1854,  whereby  they  ordered  that  the 
sum  of  $3.B8  should  be  levied  and  assessed  on  each  foot  front  of  the 
several  lots  of  land  abutting  the  road,  from  the  east  line  of 
Western  avenue  to  the  Millcreek  bridge,  as  the  same  was  deline- 
ated on  the  civil  engineer's  plat,  on  record,  etc.,  to  defray  the  ex- 
penses of  said  grading  and  macadamizing,  and  that  the  owners  of 
said  lots  should  pay  the  same  to  McKeon  &  Reynolds,  withiu 
twenty  days  from  the  date  of  said  ordinance. 

By  the  plat  referred  to,  it  appears,  that  Western  avenue  extends 
no  farther  than  the  south  line  of  the  Hamilton  road,  west  of  which 
on  the  south  side  of  said  road  lie  the  properties  of  Bates  and  Ernst, 
912  feet  front  in  all ;  and  west  of  the  east  line  of  which,  on  the 
north  side  of  the  avenue,  extended  at  right  angles  across  said  road, 
are  the  properties  of  different  persons,  including  that  of  the  defend- 
ant, fronting  in  all  956  feet  on  the  road,  making  together  1868  feet; 
of  which  the  defendant  owned'87  feet;  and  upon  which  the  assess- 
ment of  the  civil  engineer  was  made. 

On  the  20th  March,  1854,  the  city  civil  engineer  gave  a  certificate 
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to  McKeon  &  Keynolds,  that  the  work  was  satisfactorily  done,  and 
accepted  by  the  city  commissioners.  *The  amount  of  the  [467 
assessment  laid  upon  the  defendant,  in  respect  of  the  87  feet  of 
ground  said  to  be  owned  by  him,  at  the  rate  aforesaid,  was  $311.52; 
which  was  assigned  by  McKeon  &  Reynolds  to  the  plaintiffs.  The 
quantity  of  ground  owned  by  the  defendant,  as  proven  by  the 
plaintiffs,  was  only  75  feet,  upon  which  the  assessment  at  the  above 
rate  would  have  been  $278.55.  Payment  of  the  amount  assessed 
against  him  was  demanded  by  the  plaintiffs  and  refused  by  the 
defendant;  to  recover  which  suit  was  brought.  The  plaintiffs'  tes- 
timony being  closed,  the  defendant's  counsel  moved  a  non-suit, 
which  being  refused,  an  exception  was  taken. 

The  defendant  thereupon  introduced  evidence,  proving  that  said 
road  had  been  constructed  by  the  Cincinnati  and  Harrison  Turn- 
pike Company,  before  the  district  through  which  it  ran  became 
part  of  said  city ;  that  by  the  charter  of  said  company  they  were 
authorized  to  lay  out  the  same,  not  more  than  100  feet  in  width. 
That  by  authority  of  an  act  of  the  general  assembly  the  portion 
of  the  road  referred  to  was  transferred  to  the  commissioners  of 
Hamilton  county  for  a  county  road,  and  remained  under  the  exclu- 
sive charge  of  the  commissioners  until  the  year  1849,  when  said 
district  having  become  annexed  to  the  city  of  Cincinnati,  the  road 
was  abandoned  by  the  county  commissioners  and  taken  under  con- 
trol by  the  city  authorities,  as  one  of  the  city  streets ;  that  the 
defendant  at  the  time  of  the  assessment  was  owner  of  only  an  undi- 
vided half  part  of  said  75  feet  of  ground.  And  the  defendant  fur- 
ther offered  to  prove,  by  other  testimony  than  that  of  the  said  city 
officers,  that  the  work  was  not  done  as  required  by  the  contract, 
bat  was  of  inferior  quality  and  of  less  value  than  the  contract  price, 
which  *testimony  was  rejected  by  the  court,  "  unless  the  de-  [468 
fendant  should  be  able  also  to  prove  collusion  between  the  officers 
of  the  city  accepting  the  work  and  the  parties  contracting  there- 
for."    To  which  ruling  of  the  court  the  defendant  excepted. 

No  further  testimony  being  offered  on  either  side,  the  court  ren- 
dered judgment  in  favor  of  the  plaintiff  for  the  sum  of  $139.50 ; 
being  at  the  rate  of  $3.50  per  foot  front,  on  37J  feet  of  ground 
owned  by  defendant. 

Thereupon  the  defendant  moved  for  a  new  trial,  on  two  grounds ; 
1.  That  the  finding  of  the  court  was  contrary  to  law.  2.  That  it 
was  contrary  to  the  evidence  in  the  case;  which  motion,  being 
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overruled  by  the  court,  the  defendant  excepted  to  the  judgment  of 
the  court. 

The  following  errors  were  assigned  upon  the  record : 

1.  That  the  court  erred  in  not  overruling  the  plaintiffs'  testi- 
mony, and  requiring  him  to  become  non-suit,  upon  the  defendant's 
motion. 

2.  That  the  court  erred  in  rejecting  the  defendant's  testimony. 

3.  That  it  erred  in  not  granting  the  defendant  a  now  trial  in  the 
cause. 

4.  That  it  erred  in  entering  up  judgment  for  the  plaintiff. 

SrENCER,  J.,  delivered  the  opinion  of  the  court : 

With  regard  to  the  error  first  assigned,  it  is  enough  to  say,  that 
the  refusal  of  the  court  to  grant  a  non-suit  in  any  case  is  matter  of 
discretion  merely,  and  does  not,  therefore,  constitute  the  ground 
for  a  petition  in  error. 

The  3d  and  4th  assignments  of  error  involve  substantially  the 
same  matters,  and  will  therefore  be  considered  together. 
469]  *It  is  claimed  by  the  plaintiff  in  error,  that  the  plaintiffs  be- 
low were  not  entitled  to  recover,  1st,  because  the  general  assembly 
could  not  confer  upon  the  city  council  of  Cincinnati  authority  to  levy 
a  special  tax  or  assessment  upon  the  owners  of  property  bounding 
upon  a  street,  for  the  repair  or  improvement  of  such  street ;  2d,  be- 
cause, if  it  could  confer  such  authority,  the  same  conld  only  be  ex- 
ercised by  levying  the  assessment  upon  the  property  according  to 
its  actual  value  in  cash,  and  not  according  to  the  number  of  feet 
front  by  which  it  might  bound  upon  such  street ;  3d,  because  the 
assessment  itself  was  irregular  and  void. 

As  to  the  power  of  the  general  assembly  to  authorize  the  city 
council  to  make  the  assessment :  By  the  6th  section  of  the  13th  arti- 
cle of  the  constitution,  it  is  declared,  that "  the  general  assembly  shall 
provide  for  the  organization  of  cities  and  incorporated  villages  by 
general  laws."  This  authority  to  organize  citieB  and  villages  for 
purposes  of  municipal  government,  necessarily  includes  that  of  be- 
stowing upon  them  power  to  create  and  employ  the  necessary  means 
for  sustaining  and  carrying  ont  the  objects  of  such  government,  in- 
cluding that  of  taxation  and  assessment;  power  to  establish  u 
police,  and  to  raise  funds  for  its  support ;  power  to  put  and  to  keep 
in  repair  their  Btreets  and  highways,  and  to  provide  the  means  for 
such  repairs.  If  any  doubt  could  exist  upon  the  subject,  it  must 
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be  removed  by  the  latter  clause  of  this  same  section,  which  provides 
that  the  assembly  "  shall  restrict  their  power  of  taxation  and  assess- 
ment, so  as  to  prevent  its  abuse."  To  restrict  pre-supposes  the  ex- 
istence of  the  thing  restricted,  t.  e.  power  to  levy  taxes  and  assess- 
ments. But  the  constitution  itself  nowhere  limits  or  prescribes 
Hhemode  in  which  such  assessment  shall  be  made.  This  is  left  to  [470 
the  direction  of  the  general  assembly.  It  could  not  have  escaped  the 
pagacity  of  those  who  framed  this  constitution,  among  whom  were 
some  of  the  oldest  and  ablest  lawyers  of  the  state,  that  under  the 
old  constitution,  during  the  period  of  half  a  century,  laws  were  con- 
stantly passed,  conferring  upon  towns  and  villages  the  power  to 
levy  special  assessments  upon  the  owners  of  property,  in  the  imme- 
diate vicinity  of  an  improved  street  or  highway,  to  pay  for  such  im- 
provement; and  that  such  laws  had  received  the  express  sanction 
of  judicial  decision.  The  case  of  Bonsall  and  wife  v.  The  Town  of 
Lebanon,  19  Ohio,  421,  had  recently  been  decided  by  the  Supreme 
Court  (of  which  a  distinguished  judge  was  then  also  a  member  of 
the  constitutional  convention),  where  it  was  held,  that  the  "  least 
onerous  way  in  which  such  improvements  could  be  made  was  by 
imposing  upon  the  proprietors  of  lots  more  immediately  benefited 
by  the  work  the  duty  of  performing  it."  If,  therefore,  it  was  in- 
tended to  abolish  the  system,  or  create  a  new  one,  it  would  have 
been  done  in  unmistakable  terms,  and  not  left  to  implication,  from 
general  language,  used  in  reference  to  another  subject.  Wo  refer 
to  the  19th  sec.  of  the  bill  of  rights,  in  which  it  is  said  that "  private 
property  shall  ever  be  held  inviolate,  but  subject  to  the  general 
welfare.  When  taken  in  time  of  war,  etc.,  or  for  the  purpose  of 
making  or  repairing  roads,  which  shall  be  open  to  the  public  with- 
out charge,  compensation  to  the  owner  shall  be  made  in  money,  etc. 
And  such  compensation  shall  be  assessed  by  a  jury  without  deduc- 
tion for  benefits  to  any  property  of  the  owner." 

It  is  supposed  (by  tho  plaintiffs  counsel),  that  this  section  of  the 
bill  of  rights  is  in  necessary  conflict  with  *the  exercise  of  tho  [471 
power  to  assess  a  local  district  for  a  local  improvement ;  because, 
it  is  said,  if  the  land  itself,  or  materials  upon  the  land  of  an  indi- 
vidual, can  not  be  taken  for  the  purpose  of  making  or  repairing  a 
road,  without  compensation  in  money  therefor,  and  without  respect 
to  benefits,  how  can  money,  which  is  equally  property  of  the  same 
individual,  bo  taken  for  the  same  purpose  without  a  like  compensa- 
tion ?    However  ingenious  this  argument  may  be,  it  seems  unneces- 
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sary  here  to  examine  it,  as  the  question  it  presents  is  not  consid- 
ered an  open  one  in  thin  state.  To  go  no  further,  it  is  settled  by 
the  decision  of  Bonsall  and  wife  v.  The  Town  of  Lebanon,  before 
cited,  19  Ohio  422,  where  the  same  abjection  was  pressed,  that  the 
tax  or  assessment  in  question  violated  the  4th  section  of  the  8th 
article  of  the  old  constitution,  which  reads  "  private  property  ought 
and  shall  ever  be  held  inviolate,  bnt  always  subservient  to  the  pub- 
lic welfare,  provided  a  compensation  bo  made  in  money  to  the 
owner."  But  the  court  replied,  "it  is  still  more  preposterous  to 
claim  that  the  proceeding  is  a  violation  of  that  section.  There  ia 
here  no  appropriation  of  the  property  of  the  citizen  to  the  nse  of 
the  public;  on  the  contrary,  the  public  have  expended  money  to 
improve  the  property  of  the  citizen  ;  and  it  is  equally  right  that 
the  property  itself  should  be  held  for  its  re-i  m  bur  semen  t."  This 
decision  accords  fully  with  the  exceedingly  able  opinion  of  the 
court  in  the  case  cited  by  the  plaintiff's  counsel,  of  The  People  v. 
The  Mayor  of  Brooklyn,  4  Comst.  417,  where  it  was  held  that  a 
similar  assessment  was  not  an  invasion  of  a  like  section  in  the  con- 
stitution of  New  York.  There  the  distinction  between  an  assess- 
ment, or  tax,  for  local  objects,  upon  a  particular  neighborhood,  and 
472]  an  exercise  of  the  right  of  *eminent  domain  is  well  described 
in  brief  thus;  "Taxation  operates  upon  a  community,  or  upon  aclass 
of  persons  in  a  community,  and  by  some  rule  of  appointment. 
The  exercise  of  the  right  of  eminent  domain  operates  upon  an  indi- 
vidual or  individuals,  and  without  reference  to  the  amount  or  value 
exacted,  from  any  other  individual,  or  class  of  individuals."  Taxa- 
tion supposes  a  just  and  fair  contribution  to  some  public  burden ; 
the  exercise  of  the  right  of  eminent  domain  requires  the  contribu- 
tion without  reference  in  any  wise  to  the  ability  of  the  party  to  make 
it.  See  also  Parks  v.  The  City  of  Boston,  8  Pick.  228 ;  The  City 
of  Lexington  v.  McQuillan's  heirs,  9  Dana,  616;  in  the  latter  of 
which  it  was  held,  that  an  assessment  of  property  on  a  particular 
block  or  square,  for  the  making  or  repair  of  a  street,  running  past 
the  same,  was  sanctioned  by  the  constitution  of  Kentucky ;  though 
under  the  same  section  it  was  held  by  the  same  court,  in  5  Dana, 
that  the  taking  of  the  land  for  the  opening  of  a  street  was  pro- 
hibited, unless  compensation  was  made  without  respect  to  benefits. 
2.  But  it  is  said,  that  if  the  general  assembly  eould  lawfully 
confer  such  authority  upon  the  city  council  to  make  special  assess- 
ments, it  could  only  be  to  make  the  assessment  upon  the  property 
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charged,  according  to  its  true  value  in  money,  and  not,  as  in  the 
present  case,  according  to  the  number  of  feet  front  by  which  it 
might  bound  on  the  street  improved. 

The  foundation  of  this  proposition  is,  that  an  assessment  of  the 
kind  contemplated  is  an  exercise  of  the  taxing  power,  or  rather 
that  assessment  is  but  simple  taxation;  that  the  theory  of  our  govern- 
ment is  laid  in  equality  of  taxation ;  and  that  this  can  only  be  carried 
out  in  the  mode  prescribed  by  the  2d  section  of  the  12th  article  of 
•the  constitution,  which  provides  that  "  laws  shall  be  passed  [473 
taxing  by  uniform  rule  all  moneys,  etc.,  and  also  all  real  and  per- 
sonal property,  according  to  its  true  value  in  money."  Inasmuch 
as  this  section  provides  that  real  estate  shall  be  taxed  according  to 
its  true  "value  in  money"  it  is  claimed  that  an  assessment  for  local 
purposes  by  a  local  organization  can  not  be  made  in  any  other 
manner,  even  though  the  same  should  be  equally,  or  perhaps  more 
just.  The  assumption  that  taxation  and  assessment  are  in  all  re- 
spects identical,  and  must  therefore  be  levied  in  the  same  mode,  we 
arc  by  no  means  prepared  to  concede.  An  assessment  is  doubtless 
a  tax;  but  the  term  implies  something  more.  It  implies  a  tax  of  a 
particular  kind,  predicated  upon  the  principle  of  equivalents,  or 
benefits,  which  are  peculiar  to  the  persons  or  property  charged 
therewith,  and  which  are  said  to  be  assessed  pr  appraised  accord- 
ing to  the  measure  or  proportion  of  such  equivalents.  Whereas  a 
simple  tax  is  imposed  for  the  purpose  of  supporting  the  govern- 
ment generally,  without  reference  to  any  special  advantage  which 
rauy  be  supposed  to  accrue  to  the  persons  taxed.  Taxes  must  be 
levied  without  discrimination  equally  upon  all  the  subjects  of  prop- 
erty, whilst  assessments  are  only  levied  upon  lands  or  some  other 
specific  property,  the  subject  of  the  supposed  benefits ;  to  repay 
which,  tho  assessment  is  levied.  That  a  distinction  exists  between 
them,  even  in  constitutional  phrase,  is  apparent  from  the  language 
used  in  section  6,  article  13,  above  quoted,  which,  speaking  of  mu- 
nicipal corporations,  says,  "shall  restrict  their  power  of  taxation 
and  assessment"  etc. 

We  do  not  understand  tho  language  used  in  the  2d  section  of  the 
12th  article  of  the  constitution,  viz :  That  *"  laws  shall  be  [474 
passed  taxing  all  real  and  personal  property  according  to  its  true 
value  in  money,"  to  apply  to  assessments  of  the  character  now 
under  consideration.  Such  application  would  defeat  special  assess- 
ments altogether.    It  applies  only  to  the  system  of  taxation  for 
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general  public  purposes,  which  the  assembly  was  required  to  estab- 
lish, and  its  object  Was  to  produce  equality,  as  set  forth  in  the  latter 
part  of  the  succeeding  section  in  the  same  article.  Every  individ- 
ual is  supposed  to  reap  the  advantages  of  government  in  propor- 
tion to  the  protection  it  affords  his  person  and  property;  the  ad- 
vantage of  this  protection  to  property  is  in  proportion  to  its  value, 
whether  real  or  personal.  Hence  the  burden  of  protection  should 
be  in  the  same  ratio.  Assessments  for  benefits  specially  conferred 
upon  individuals  greater  than  those  which  accrue  to  the  public  at 
large  from  local  improvements,  in  the  opening  or  repair  of  streets 
and  highways,  must,  under  the  spirit  of  our  institutions,  be  im- 
posed upon  the  same  principle  of  apportioning  the  assessment  to 
the  benefit.  But  to  adopt  the  rule  of  apportionment  which  fixes 
the  benefit  according  to  the  value  of  the  properly  abutting  upon 
the  street  improved,  would  in  many,  if  not  in  most  instances, 
operate  very  unequally  and  oppressively.  Thus  an  exceedingly 
valuable  piece  of  property,  highly  improved,  to  which  there  was 
abundant  other  access,  might  be  situated  with  a  small  front  upon 
the  street  improved,  so  as  to  derive  but  little,  if  any,  advan- 
tage from  it ;  while  much,  if  not  most,  of  the  other  property 
bounding  upon  the  street,  which  was  before  of  comparatively  small 
value,  might  be  enhanced  two,  or  even  fourfold.  Neither  can  it 
be  denied  that  an  assessment  upon  property  by  the  foot  front 
would  probably  in  many  cases  operate  with  equal  injustice,  al- 
475]  though  of  the  two  modes  the  latter  *would,  in  the  main,  be 
most  productive  of  equality,  and  has  accordingly  been  the  general 
mode  by  which  such  assessments  (especially  in  cities)  have  been 
almost  universally  made. 

The  distinction  thus  taken  between  the  levying  of  taxes  for 
general  purposes  and  the  laying  of  assessments  for  local  objects,  is 
directly  and  fully  sustained  by  the  case  of  The  Mayor  of  New  York, 
for  the  improving  of  Nassau  street  (ex  parte),  11  Johns.  77 ;  where 
it  was  held,  that  a  provision  of  the  constitution  of  New  York,  de- 
claring "  that  no  real  estate  belonging  to  any  church  shall  be- taxed 
by  any  law  of  this  state,''  did  not  apply  to  assessments  mado  for 
the  improving  or  repairing  of  the  streets  in  the  city  of  New  York, 
because  the  exemption  related  to  general  and  public  taxes,  not  to 
special  assessments  for  mere  local  purposes.  As  to  the  former,  it 
was  not  intended  to  charge  upon  public  charities  any  portion  of  the 
general  burdens  of  government ;  but  as  to  the  latter,  the  improve- 
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mentof  a  street  contributing  to  the  special  benefit  of  the  church 
and  advantage  of  its  property,  it  was  reasonable  that  the  ex- 
penses should  be  ratably  charged  upon  such  property.  On  the 
whole,  we  are  satisfied  that  the  constitution  of  Ohio  did  not  intend, 
of  itself,  to  regulate  the  manner  of  levying  such  assessments,  any 
more  than  to  prescribe  the  limits  thereof;  but  has  wisely  left  the 
whole  matter  to  legislative  discretion,  to  be  exercised  as  circum- 
stances should,  from  time  to  time,  justify. 

3.  It  is  said  that  the  plaintiffs  below  were  not  entitled  to  recover, 
because  the  assessment  itself  was  irregular  and  void.  The  objec- 
tion to  the  assessment  is  two-fold :  1st,  That  the  assessing  ordinance 
covers  more  property  than  was  ordered  to  be  improved.  2d,  That 
the  assessment  itself  embraces  more  property  than  the  defendant 
owned. 

*As  to  the  first  objection,  the  petition  sets  forth  that  the  [476 
city  council  duly  passed  an  ordinance  for  the  grading  and  macadam- 
izing of  the  Hamilton  road,  "  from  the  east  side  of  Western  avenue 
to  the  Millcreek  bridge ;"  that  the  work  was  done  under,  and  in 
pursuance  of,  the  ordinance ;  and  that  the  city  council,  by  another 
ordinance,  assessed  the  property  bounding  upon  the  Hamilton  road, 
from  the  east  side  of  Western  avenue  to  the  Millcreek  bridge.  The 
answer  does  not  deny  the  passage  of  these  ordinances  as  alleged, 
but  simply  insists  that  they  are  contrary  to  the  constitution  of  the 
state.  It  stands  admitted,  then,  by  the  pleadings,  that  the  ordinance 
for  the  making  of  the  improvement  embraced  the  street  from  the 
east  line  of  Western  avenue  to  the  bridge,  and  that  the  work  was 
done  between  the  same  points.  The  assessing  ordinance  is  pre- 
cisely co-extensive  with  the  other,  and  covers  the  same  ground.  It 
is  true  that  the  ordinance  offered  in  evidence,  for  the  making  of  the 
improvement,  describes  the  road  as  extending  "from"  the  Western 
avenue  to  the  bridge.  The  word  "from  "  does  not  necessarily  ex- 
clude the  avenue,  although  such,  perhaps,  would  be  its  general 
construction.  Still,  the  word  "from"  is  sometimes  construed  in- 
clusively, according  to  the  intention  of  the  parties  using  it.  In  the 
present  case,  we  feel  disposed  to  give  the  ordinance  and  the  contract 
that  construction  which  seems  to  have  been  put  upon  it  by  the 
parties  themselves,  and  which  is  most  consistent  with  the  plead- 
ings in  the  action  ;  i.  «.,  so  as  to  include  the  Western  avenue.  If 
this  construction  be  correct,  it  is  not  denied  that  the  assessing 
ordinance  is  regular  enough.    But,  taking  it  the  other  way,  the 
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plaintiff  in  error  is  not  prejudiced  thereby.  If  tbe  ordinance  be 
construed  to  exclude  Western  avenue,  the  contract,  which  is  in  the 
477]  same  language,  moat  be  80  construed  ;  "and,  in  like  manner, 
the  certificate  of  the  civil  engineer  of  the  work  done.  If,  therefore, 
the  assessing  ordinance  covers  more  ground  than  has  been  improved, 
it  operates  beneficially  for  the  plaintiff,  who  thereby  becomes  liable 
to  a  less  contribution  than  he  otherwise  would  have  been  subject  to. 
Suppose,  however,  it  be,  as  claimed  on  behalf  of  the  plaintiff  in 
error,  that  the  Hamilton  road  has  in  fact  been  improved  to  the 
eastern  line  of  Western  avenue,  whilst  tbe  ordinance  requiring  the 
improvement  only  ordered  it  to  be  done  to  the  western  lino  of 
the  avenue,  does  that  render  the  assessment  wholly  void  ?  It  seems 
to  us  not.  There  is  nothing  in  the  case  going  to  show,  that  in  con- 
sequence of  this,  the  burdens  of  any  of  the  owners  of  the  properly 
WL'st  of  the  avenue  were  increased  thereby,  nor  was  any  evidence 
to  that  effect  offered  by  the  plaintiff  in  error.  The  ratable  assess- 
vtent  would  still  appear  to  remain  the  same.  We  know  it  is  said, 
that,  for  aught  that  appears,  the  heaviest  and  most  costly  part  of 
the  work  might  have  been  done  on  that  part  of  the  road  which  was 
not  required  to  be  improved ;  but  that  would  be  to  reverse  the  rule 
of  presumption,  which  holds,  in  matters  of  public  duty,  that  the  acts 
of  the  public  officer  are  rightly  done.  Where  it  is  not  shown  by 
proof,  either  way,  how  the  matter  stands,  it  ought  to  he  presumed 
that  tbe  law-making  power  has  acted  in  tbe  spirit  of  equality  and 
justice.  The  31st  section  of  the  "act  to  provide  for  the  organiza- 
tion of  cities  and  incorporated  villages,"  declares  that  in  any  pro- 
ceeding instituted  to  recover  the  amount  of  any  such  assessment, 
"  when  the  court  trying  the  same  shall  be  satisfied  that  work  has 
been  done  and  materials  furnished,  which,  according  to  the  true  in- 
tent of  this  act,  would  be  properly  chargeable  on  the  lot  through  or 
478]  by  which  the  street  'improved  or  repaired  may  pass,  a  re- 
covery shall  be  permitted  or  a  charge  enforced  to  the  extent  of  the 
proper  proportion  of  the  value  of  the  work  or  materials  which  will 
be  chargeable  on  such  lot  or  land,  notwithstanding  any  informality, 
irregularity,  or  defect  in  any  assessment,  on  tbe  part  of  such  muni- 
cipal corporation  or  its  officers."  The  rule  of  proportion  adopted  by 
the  judge  who  tried  this  cause  was  the  assessment  fixed  by  the  city 
council  in  their  assessing  ordinance,  viz.,  at  the  rate  of  $3.58  per 
foot  front  of  the  lots  bounding  on  the  whole  line  of  the  improve- 
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merit,  and  we  see  no  good  reason  to  doubt  the  propriety  of  this  rule 
in  the  present  case. 

2.  As  to  the  other  objection  to  the  assessment,  that  it  covered 
more  ground  than  the  defendant  owned,  it  is  enough  to  say,  that 
he  was  charged  by  the  court  with  the  payment  of  only  so  much 
money,  as,  at  the  rate  of  assessment  adopted,  would  be  justly  charge- 
able upon  the  land  actually  owned  by  him  ;  that  is,  the  undivided 
half  of  75  feet,  and  this  the  court  was  clearly  authorized  to  do,  under 
the  thirty -first  section  of  the  law  just  recited. 

Another  objection  to  a  recovery  by  the  plaintiff  below  (stated, 
but  not  pressed  upon  the  court)  was,  that  it  appeared  from  the 
evidence,  that  the  Hamilton  road,  within  the  limits  improved,  was 
not  one  of  the  streets  of  the  city,  the  same  having  been  originally 
the  property  of  a  private  company,  and  transferred  under  an  act 
of  the  general  assembly  to  the  commissioners  of  Hamilton  county, 
as  a  county  road  or  public  highway.  By  the  annexation  of  that 
part  of  Millcreek  township  to  Cincinnati,  in  1849,  the  road  in 
question  fell  within  the  corporate  limits  of  the  city.  Frctm  that 
time  forward,  it  is  in  evidence  that  the  county  commissioners  have 
ceased  to  take  any  care  or  to  exercise  any  control  over  it ;  but  the 
*same  remains  open  as  a  public  highway.  Now,  without  [479 
caring  to  inquire  whether  the  county  commissioners  have  any  re- 
maining interest  in  this  road  or  not,  it  is  manifest  that  so  long  as 
the  same  remains  within  the  corporate  limits,  it  is  one  of  the  streets 
or  public  highways  of  the  city ;  and  by  the  thirteenth  section  of 
the  act  above  referred  to,  the  care,  supervision,  and  control  of  all 
public  highways,  streets,  etc.,  within  the  city,  is  confided  exclusively 
to  the  city  council,  whose  duty  it  is  made  to  cause  the  same  to  be  kept 
open  and  in  repair  ;  and  the  twenty -sixth  section  of  the  same  act 
authorizes  the  same  to  be  kept  in  repair  by  an  assessment  in  man- 
ner above  stated. 

Another,  and  the  only  remaining  cause  assigned  for  the  reversal 
of  this  judgment  is  that  the  court  erred  in  not  receiving,  upon  the  trial 
of  the  cause,  evidence  from  the  defendant,  going  to  show  that  the 
work  done  by  the  plaintiffs  was  of  less  value  than  the  contract 
price.  It  seems  to  us,  there  is  no  conceivable  ground  upon  which 
the  evidence  could  with  propriety  have  been  admitted.  There  was 
no  pretense  of  fraud  on  the  part  of  the  contractor,  or  of  the  public 
officer;  or  of  any  collusion  between  them.  The  contract  had 
been  fairly  entered  into  between  the  plaintiffs  below  and  the  city ; 
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the  work  had  been  done  at  aprice  and  in  a  manner  entirely  satis- 
factory to  tbo  city  authorities,  and  accepted  by  them.  The  city, 
therefore,  was  clearly  liable  for  the  whole  amount  of  the  work  done 
at  tho  contract  price,  and,  in  an  action  brought  against  her,  would 
have  been  compelled  to  pay  the  fall  prico  ngreed  on.  Her  remedy 
over  would  hare  been  by  assessment  upon  the  lota  bounding  on  tho 
street ;  and  in  the  enforcing  of  such  a  remedy,  it  would  not  be  al- 
lowed to  show  that  the  contract  price  was  too  high  ;  or  the  work 
480]  not  as  well  done  as  it  ooghtto  have  been.  In  all  these  *cases, 
the  city  stood,  as  it  were,  in  the  situation  of  an  agent  for  tho  own- 
era  of  lots,  who  are  assessed  to  pay  for  the  improvements  contracted 
for;  and  by  her  acts  they  are  bound.  The  testimony,  we  think, 
was  very  properly  rejected. 

We  find  no  error  in  the  judgment  of  the  court  in  special  term, 
and  it  will,  therefore,  be  affirmed  with  costs. 

Baffin  &  Mallon,  for  plaintiff. 

Haadly  &  Ferguson,  for  defendant 


In  Special  Term— May,  181*. 
Si'XKCiB,  J.,  presiding. 


Margaret  Flynn,  Administratrix  of  James  Flynn,  v.  Philip 
hlrbchauer  amd  john  b.  mccltmon. 

An  action  for  a  malicious  prosecution  does  not  abate  by  the  death  of  the  plaintifli 
pending  the  action. 

This  was  an  action  brought  by  James  Flynn,  in  bis  life-time,  to 
recover  damages  for  an  alleged  malicious  prosecution.  During  the 
pendency  of  the  action  ho  died,  and  his  widow,  the  present  plaintiff, 
took  out  letters  of  administration  upon  his  estate,  and,  suggesting 
his  death,  moved  to  be  made  a  party  plaintiff,  and  to  proceed  with 
the  action.  It  was  contended  by  defendants,  that,  the  action  abated  by 
death  of  the  plaintiff. 

Spencer,  J.    Section  399  of  the  code  provides,  that  "  no  actum 
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pending  in  any  court  shall  abate  by  the  death  of  either  or  both  the 
parties  thereto,  except  an  action  for  libel,  slander,  malicious  prose- 
cution, assault,  or  assault  and  battery,  for  a  nuisance,  or  against  a 
justice  of  tho  peace  for  misconduct  in  office,  which  shall  abate  by 
the  death  of  the  defendant"  We  do  not  think  the  action  abates  by 
the  death  of  the  plaintiff. 

The  motion  will,  therefore,  be  sustained. 

R.  D.  <&  J.  27.  Handy,  for  the  motion. 

Fax  <b  French,  contra. 


•In  General  Term— May,  1866.  [481 

[Reserved  by  Gholson,  J.,  from  Special  Term,  for  the  decision  of  all  the 

Judges.] 

Before  Judges  Store*,  Gholson,  and  Spikoxb. 

Stacobt  A.  Worlst  v.  The  Cincinnati,  Hamilton  and  Dayton 

Railroad  Company:. 

An  action  can  not  he  maintained  by  a  husband  to  recover  damages  for  the  loss 
of  his  wife,  or  by  a  father  for  the  loss  of  service  of  his  child,  in  consequence 
of  the  death  of  the  wife  or  child,  by  the  carelessness  or  fault  of  the 
agents  or  servants  of  a  railroad  corporation. 

[Action  not  brought  upon  Stat.,  p.  490;  as  to  Stat,  of  1861,  vide  W.  B.,  cases 
cited,  p.  1622 ;  1  D.  267.] 

Storer,  J.,  delivered  the  opinion  of  the  conrt. 

The  plaintiff  states  in  his  petition  that  in  August  last  his  wife, 
without  any  fault  or  negligence  on  her  part,  but  through  the  careless- 
ness of  the  defendants'  servants,  was  struck  by  the  cars  under  their 
charge,  while  the  same  were  running  on  the  road  track,  and  im- 
mediately killed.  He  further  charges  that  he  has  thereby  been  de- 
prived of  her  services  as  a  wife  in  the  care  of  his  children  and 
the  management  of  his  household  affairs ;  that  those  services  were 
worth  at  least  9500  per  annum,  to  which  amount  he  is  injured ;  that 
he  has  lost  her  comfort,  fellowship,  and  society ;  that  at  the  time 
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of  her  death  she  was  between  forty -one  and  forty-two  years  of  age, 
in  good  health,  and  would  probably  have  lived  about  eleven  years, 
on  which  supposition  his  damages  are  55,000.  He  also  states  that 
be  has  expended  a  considerable  sum  for  the  funeral  charges  of  his 
deceased  wife. 

The  defendants  have  demurred  generally,  and  the  question  is 
presented  for  our  determination,  whether  in  a  case  like  the  pres- 
ent the  plaintiff  can  recover. 

There  is  uo  reported  decision  of  our  own  courts  to  aid  our  inquiry, 
or  determine  our  judgment ;  we  must,  therefore,  consider  the  ques- 
483]  tion  upon  principle,  by  an  examination  *of  the  peculiar 
rights  that  attach  to  the  husband  by  his  marital  relation. 

Legally  speaking,  the  right  to  the  society  and  fellowship  of  the 
wile  is  secured  to  the  husband  on  the  sole  condition  of  his  protec- 

Ition  and  support.  The  duties,  of  each  party  are  correlative.  When 
one  refuBes  to  perform  the  obligations  devolving  on  him  or  her  the 
basis  of  the  common  relation  is  directly  impaired.  If,  moreover, 
.there  is  a  violation  of  the  compact  that  binds  the  parties  in  one, 
'the  union  is  virtually  severed,  and  there  can  be  no  claim  for  the 
loss  of  service,  or  the  interruption  of  social  happiness.  Hence  it 
is,  if  the  husband  abandons  the  wife,  or  treats  her  with  indignity> 
she  may  seek  the  protection  of  friends,  and  the  law  will  not  per- 
mit him  to  ask  damages  for  an  injury  that  he  has  thug  produced, 
or  tolerate  a  claim  for  the  loss  of  her  society,  whose  protection  he 
has  surrendered  to  others,  and  whose  sympathy  he  does  not  deserve 
to  enjoy.  And  so  it  is,  if  the  wife  dishonors  her  husband,  neglects 
her  family  duties,  or  causelessly  ignores  his  just  claim  to  her  affec- 
tion and  her  confidence,  a  judicial  tribunal  may  well  determine  that 
her  right  to  be  supported  by  one  to  whom  she  is  morally  a  stranger 
ought  not  to  be  enforced. 

It, is  on  the  recognition  of  these  reciprocal  duties  that  the  rights 
of  the  parties  depend.  When  they  cease  to  be  performed,  the  ob- 
ligations they  imply  necessarily  cease,  and  it  would  seem  to  be  im- 
material by  what  act  the  parties  were  prevented  from  their  fulfill- 
ment, whether  their  own  imprudence  or  criminality,  or  the  ordi- 
nary accidents  of  life.  The  relation  once  entirely  severed,  there  ia 
an  end  of  duty,  and  consequently  of  privilege,  for  the  one  is  de- 
pendent on  the  other. 

483]     "Having  thus  suggested  the  principle  upon  which  we  sup- 
pose the  right  of  the  hnsband  depends  to  claim  damages  for  an  in- 
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jury  to  his  wife,  let  us  examine  the  earlier  cases,  where  the  ques- 
tion is  considered.  "Dntil  the  decision  in  Guy  v.  Livesey,  Cro.  Jac. 
501,  it  was  seriously  doubted,  whether  the  husband  and  wife  should 
not  be  joined  in  every  action  where  an  injury  to  the  wife  was 
sought  to  be  redressed  in  damages,  no  distinction  being  mado  in 
the  consequences  that  followed  the  act.  It  was  there  held,  "  that 
in  an  action  brought  for  the  battery  of  the  wife,  she  need  not  be 
joined,ras  the  loss  was  only  her  company,  which  pertained  alone  to 
the  husband,  for  which  he  should  have  his  suit,  as  the  master  shall 
have  for  the  loss  of  his  servant's  service.''  The  same  doctrine  was 
reported  in  Hyde  v.  Scyssor,  Cro.  Jac.  538,  and  subsequently  in 
Young  v.  Pridel,  Cro.  Car.  89.  These  are  the  leading  authorities 
for  the  suit  by  the  husband  for  the  loss  of  the  wife's  society,  and 
the  right  is  placed  on  the  same  ground,  that  gives  the  master  re- 
muneration for  the  loss  of  his  "  servant's  service."  The  doctrine  is 
based  upon  the  hypothesis  that  the  relation  of  husband  and  wife, 
parent  and  child,  master  and  servant,  exists,  at  the  time  the  right 
of  action  accrued,  not  constructively  but  actually;  not  because 
the  relation  once  subsisted,  but  was  then  in  being  with  all  its  inci- 
dents. 

Hence  it  was  that  the  measure  of  damages  in  all  such  cases  was  j 
the  loss  sustained  before  the  institution  of  the  suit.  The  depriva- 
tion of  service  for  any  subsequent  period  gave  a  new  right  of  ac- 
tion. No  future  or  probable  injury  could  be  reasonably  antici- 
pated, and  even  if  it  could,  a  remedy  was  at  hand.  The  unlawful 
deprivation  of  service,  or  social  privilege,  was  a  tort  continuing 
until  *the  mischief  was  practically  remedied,  and  for  each  [484 
successive  trespass  a  liability  was  created. 

We  can  find  no  case,  where  an  action  at  common  law  has  been 
brought  in  England,  by  the  parent  or  master,  for  the  loss  of  the 
child's  or  servant's  service,  by  the  death  of  either,  in  consequence 
of  the  fault  or  negligence  of  an  individual,  or  a  corporation.  The  I 
silence  of  the  books  on  the  subject  furnish  a  strong  argument  I 
against  the  right,  and  justify  us  in  the  belief,  that  no  such  right) 
has  been  supposed  to  exist. 

There  are  two  cases,  however,  in  which  suits  are  reported  to 
have  been  brought  by  the  husband  for  the  loss  of  his  wife's  services, 
under  similar  circumstances.  In  Higgins  v.  Butcher,  Yelv.  89, 
which  is  the  first  case  we  find  on  the  subject,  it  was  ruled,  "  that 
the  husband  could  not  maintain  an  action  per  quod  consortium 
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amicit,  where  the  wife  had  loat  her  life  by  the  fault  of  another,  qb 
the  act  of  killing,  being  a  felony,  merged  all  private  rights."  This 
decision  was  made  by  Tanfield,  Fenner,  and  Yelverton,  justices,  in 
1607,  and  from  that  period  until  1806  we  find  no  similar  case  re- ' 
ported.  In  the  latter  year,  Lord  Ellenborough  held,  in  Baker  v. 
Bolton  and  others,  1  Camp.  493,  "  that  in  a  civil  court  the  death  of 
a  human  being  could  not  be  complained  of  as  an  injury,"  and  there- 
fore the  plaintiff's  claim  to  damages  for  the  loss  of  his  wifo  must 
stop  with  the  period  of  her  existence. 

We  know  of  no  other  adjudications  on  the  subject  in  the 
English  courts,  and  in  each  of  these  we  find  a  different  reason 
given  for  the  judgment.  The  reasoning  in  Yelverton  we  could  not 
adopt,  as  it  is  inapplicable  to  onr  judicial  proceedings.  We  have 
no  felonies  as  at  common  law  or  by  the  British  statutes;  the 
486]  commission  *of  crime  here  works  no  corruption  of  blood,  or 
attainder  of  estate  :  the  individual  doing  the  wrong,  though  pnn- 
ishable  to  tbe  extremity  of  the  law,  is  still  liable  for  the  personal 
injury  he  inflicts,  and  his  estate  may  be  legally  subjected,  by  way 
of  indemnity,  to  the  injured  party.  Ragnet  v.  Roll,  4  Ohio,  376  ; 
Boardman  v.  Gore,  15  Mass.  331 ;  Eden  v.  Lexington  and  Frank- 
fort Railroad  Co.,  14  B.  Hon.  201. 

Although  we  can  not  defer  to  the  reason  given  for  the  authority 
in  Yelverton,  it  is  still  a  very  clear  indication  of  what  waB  then 
deemed  to  be  the  law,  and  if  the  principle  adjudicated  had  been  re- 
garded as  unjust,  we  may  suppose  that,  in  view  of  the  consequences, 
some  new  mode  would  have  been  provided  by  statute  to  obtain 
that  relief  which  was  denied  by  the  courts.  But  the  postponement 
of  all  legislation  on  the  subject  from  4  Jas.  1,  when  the  opinion  in 
Higgins  v.  Batcher  was  pronounced,  until  9  Victoria,  when  the  late 
English  statute  was  passed,  very  strongly  shows  that  no  new  or 
further  remedy  was  regarded  as  necessary  to  maintain  the  rights 
of  parties  in  similar  cases. 

The  ground  of  Lord  Ellenborough 's  opinion  is  more  in  consonance 
with  our  jurisprudence,  and  gives  a  broader  rule  for  the  decision 
of  the  question.  It  was  confined,  however,  to  a  single  point,  and 
did  Dot  present,  so  fully  as  might  have  been  expected  from  bo  pro- 
found a  jurist,  the  whole  argument;  but  we  may  well  suppose,  that 
where  no  precedent  could  be  found  for  the  action,  a  simple  negation 
of  the  right  to  recover  was  all  that  be  deemed  it  necessary  judicially 
to  affirm. 
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When  it  is  said  that  the  death  of  a  human  being  can  not  be  made 
the  subject  of  damages  in  a  civil  action,  we  *must  infer  that  [486 
to  allow  the  remedy  in  such  a  case  would  be  inconsistent  with  the 
policy  of  the  law  that  will  not  permit  the  value  of  human  life  to  be- 
come the  subject  of  judicial  computation.  The  probability  of  its 
continuance  for  any  supposed  period  may  furnish  to  the  insurer  a 
calculation  of  chances,  upon  which  ho  may  speculate,  but  ought 
not  to  be  regarded  by  the  courts,  unless  connected  with  some  fixed 
interest  in  property,  as  in  settling  the  value  of  an  annuity,  or  deter- 
mining the  present  worth  of  a  dower  estate.  To  extend  the  princi- 
ple so  far  as  to  sanction  the  right  to  recover  for  the  loss  of  life,  by 
those  whose  relation  to  the  dead  would  have  authorized  an  action 
for  an  injury  to  the  living,  might  most  seriously  lessen  the  force  of 
marital  obligation.  It  would  tend  to  tho  belief,  that  in  all  cases 
where  the  fault  of  another  has  produced  an  injury,  he  is  responsible 
for  all  the  consequences,  whether  they  are  fatal  or  not,  and  the 
worth  of  life  might  be  at  last  resolved  into  what  might  be  obtained 
by  a  verdict.  And  where  the  expectation  of  indemnity  for  the  loss 
may  depend  as  much  upon  the  ability  of  the  party  to  pay,  as  on 
the  nature  of  the  injury  he  has  produced,  there  may  be  less  care  to 
avoid  danger,  and  less  anxiety  to  prevent  a  fatal  result,  from  what 
may  have  been,  under  the  circumstances,  but  an  ordinary  accident. 

The  American  courts,  in  considering  the  question  before  us,  so 
far  as  we  find  any  clearly  adjudged  cases,  have  uniformly  agreed 
in  their  decisions. 

m 

In  Cross  v.  Guthery,  2  Boot,  95,  we  find  a  very  meager  statement 
of  the  ruling  of  the  Supreme  Court  of  Connecticut  sixty  years  ago. 
It  was  there  held,  that  a  declaration,  charging  a  wife's  death  to* 
have  been  occasioned  by  a  surgeon's  want  of  skill  was  sufficient  to> 
authorize  an  ^action  by  the  husband;  for,  said  the  court,  [487 
"  The  rule  urged  by  the  defendant  is  applicable  in  England  only  to- 
capital  crimes,  where  from  necessity  the  offender  must  go  unpun- 
ished, or  the  injured  individual  unredressed."  There  is  no  recog- 
nition of  the  doctrine  thus  asserted,  so  far  as  we  can  find,  in  any 
subsequent  decision  of  the  Connecticut  courts,  and  if  we  regard  the 
amount  of  the  recovery,  £40  when  £1000  were  claimed  as  damages, 
it  is  but  reasonable  to  presume  the  damages  awarded  were  confined 
to  the  actual  expenditure  of  the  plaintiff  during  his  wife's  sickness, 
and  consequent  upon  her  death.  We  may  be  permitted  in  passing; 
vol.  1—23  353 
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to  say,  that  these  reports  are  not  regarded  as  very  high  authority, 
either  by  the  courts  or  the  profession. 

In  Pluromer  v.  Webb  et  a)..  Ware,  75,  a  father  filed  his  libel  in 
the  admiralty  against  tbe  master  and  owners  of  a  vessel  for  the  loss 
of  his  son's  services.  It  appeared  the  minor  had  been  beaten  on 
board  the  ship,  and  died  in  consequence  of  the  violence;  bnt  the 
court  held,  though  the  death  of  the  child  did  not  bar  tbe  action,  yet 
the  recovery  could  not  extend  beyond  tbe  actual  loss ;  thereby  sus- 
taining tbe  law,  as  it  had  already  been  declared  in  Winsmore  v. 
Greenbank,  Willes,  577,  where,  in  a  suit  for  crim.  con.  by  the  bus- 
band  only,  per  quod,  otc.,  the  death  of  tbe  wife  pending  the  suit 
did  not  deprive  him  of  hie  right  to  damages  for  the  injury  sustained 
before  her  decease. 

The  Supreme  Court  of  New  York,  in  Ford  v.  Monroe,  21  Wend. 
210,  affirmed  the  judgment  of  Cowen,  Justice,  on  the  circuit,  where 
the  jury  had  been  charged  "that  the  death  of  a  child  by  the  fault 
of  another,  entitled  tbe  parent  to  what  the  son's  services  would  have 
been  worth  until  he  arrived  at  his  majority ;"  but  in  their  opinion 
488]  no  Reason  is  given  to  sustain  the  charge,  and  the  point  itself 
is  not  referred  to.  This  case  is  shown  to  be  of  little  authority,  if 
of  any  value  whatever,  by  the  remark  of  Chief  Justice  Bronson,  in 
•Pack  v.  The  Mayor,  etc.,  of  New  York,  in  3  Comst  493.  "  The 
■child,"  he  said,  "died  within  an  hour  and  a  half  after  the  injury, 
and  I  have  a  strong  impression  that  the  father  could  recover  noth- 
ing on  account  of  the  injury,  beyond  the  physician's  bill  and  fu- 
neral expenses." 

We  have  already  alluded  to  the  foundation  of  Lhe  husband's  right 
■of  action,  and  within  what  narrow  limits  it  is  confined.  In  no  case 
•can  be  recover,  in  his  own  name,  for  the  pain  of  body  or  mental 
■suffering  endured  by  bis  wife  in  consequence  of  an  injury  to  bcr 
person ;  these  can  only  be  claimed  in  an  action  by  the  husband  and 
wife  jointly;  and  should  she  die  pending  tbe  suit,  the  whole  right 
is  gone;  the  action  is  abated.    1  Bac.  Abr.  tit.  Baron  &  Feme  K.  306. 

It  would  seem  to  be  bnt  just,  where  the  meritorious  canse  of  action 
no  longer  exists,  that  what  is  incidental  merely,  should  be  excluded 
from  the  ordinary  rule.  Tbe  question  of  the  loss  of  service  only, 
appears  to  be  too  technical  to  be  sustained  by  any  reason  to  be  found 
in  the  books,  if  the  direct  injury  to  the  real  parly  can  not  be  recog- 
nized. Moreover,  it  is  difficult  to  understand,  when  no  remedy  is 
given,  or  pretended  to  exist  at  common  law,  in  behalf  of  the  wife 
354 
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or  child,  for  the  loss  of  a  husband  or  a  father,  who  is  the  natural 
protector,  and  upon  whom  perchance  both  depend  for  their  daily 
support,  that  the  husband  can  be  allowed  to  sustain  his  claim  for 
the  deprivation  of  his  wife's  society  only.  And  when  it  is  sought 
to  estimate  what  is  purely  social  enjoyment,  the  *elements  [489 
of  which  can  not  be  computed  by  arithmetic,  by  the  same  data  that 
would  authorize  an  ib  sura  nee  upon  life,  we  can  not  but  feel  that  the 
ideal  is  merged  into  the  practical,  and  a  price  is  put  upon  a  condi- 
tion of  loneliness  yet  to  happen,  and  which  may  not  exist  after  a 
year  and  a  day. 

The  precise  question  before  us  has  been  decided  by  the  Supreme 
Court  of  Massachusetts  in  Carey  et  ux.  v.  Berkshire  Railroad  Co., 
1  Cashing,  475,  and  by  the  Court  of  Appeals  of  Kentucky  in  Eden 
v.  Lexington  and  Frankfort  Railroad  Co.,  14  B.  Monroe,  204.  A 
very  full  examination  of  the  cases,  and  a  careful  discussion  of  the 
principles  are  found  in  the  opinions  of  the  learned  judges  in  both 
cases.  They  arrive  at  the  same  conclusion,  and  hold  that  for  all 
damages  subsequent  to  the  death  of  the  wife  the  husband  is  with- 
out remedy ;  they  place  their  decisions  on  the  ground  of  the  nov- 
elty of  the  actions,  the  want  of  authority  to  support  them,  and  the 
numerous  analogies  in  the  law  that  are  opposed  to  any  such  remedy. 
We  think  these  adjudications  are  but  the  affirmation  of  what  is  the 
established  law. 

The  late  statutory  remedy  in  England  is  founded  on  the  assump- 
tion that  without  it  no  right  to  sue  exists;  and  Judge  Coleridge,  in 
deciding  the  case  of  Blake  v.  The  Midland  Railway  Co.,  E.  L.  &  | 
Eq.  443,  fully  admits  the  principle.     To  give  more  clearly  the 
understanding  of  the  Court  of  Queen's  Bench  upon  the  extent  of  the 
remedy  thus  provided,  it  was  held,  "  that  the  damages  to  be  recov- 
ered must  be  for  the  pecuniary  loss,  not  as  a  solatium  or  indemnity 
for  the  deprivation  of  domestic  happiness."    In  that  case  the  rep-> 
resentative  of  the  husband  brought  her  action  under  the  Stat.  9 
and  10  Victoria,  ch.  *93,  and  claimed  indemnity  on  the  same     [490 
basis, as  that  set  forth  in  the  plaintiff's  petition  in  this  suit;  butf 
the  claim  was  disallowed,  and  the  rule  of  damages  thus  asserted' 
denied  to  be  the  law.    See  also  1  Am.  Ry.  Cases,  446.  ' 

Our  own  statute,  Curwen,  961,  ch.  507,  has  a  similar  title  to  the 
English.  Both  propose  "  to  give  compensation  for  causing  death 
by  a  wrongful  act,  neglect,  or  default,"  and  both  lead  in  their  con- 
struction, as  well  as  the  remedies  they  provide,  to  the  same  prao- 
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tieal  result.  The  New  York  statute  of  1847,  ch.  450,  is  nearly 
identical  with  that  of  Ohio,  intended  to  provide  the  same  relief,  and 
includes  the  same  class  of  persons;  and  the  natural  conclusion, 
from  the  passage  of  these  several  laws,  must  be  the  admission  that, 
without  them,  no  remedy  exists. 

This  action  is  not  brought  npon  the  statute,  nor  is  it  contended 
that  it  could  have  been,  except  by  the  personal  representative  of 
the  wife.  The  second  seelion  distributes  the  damages  recovered 
between  the  widow  and  the  next  of  kin,  which  pre-supposes  that 
the  wife  is  deprived  of  bcr  husband,  and  very  strongly  indicates 
that  it  was  not  the  intention  of  the  legislature  to  extend  the  rem- 
edy to  him  should  he  survive  tbe  wife ;  and  such  is  the  construe* 
tion,  we  believe,  that  is  given  to  the  statute  of  New  York  on  the 
same  subject. 

By  the  civil  law,  compensation  is  allowed  for  the  loss  of  human 
life;  and,  it  is  said,  the  principle  adopted  by  the  English  statute 
was  borrowed  from  that  source,  being  a  substitute  for  tbe  old  mode 
of  mulcting  by  deodands.  In  Scotland  tbe  rule  bas  prevailed  for 
centuries,  but  the  remedy  is  confined  to  the  wife  and  children  for 
the  loss  of  the  husband  und  father.  Blake  ».  Midland  Railroad 
491]  Co.,  10  E.  L.  &  Eq.  439-10.  If  this  is  tbe  only  "remedy, 
iwhere  the  common  law  does  not  prevail  as  the  rule,  we  may  well 
(conclude  that  it  ought  not  to  be  extended  to  explain  or  modify 
(the  common  law,  or  determine  what  it  really  is. 

Whether  it  would  be  good  policy  to  grant  any  additional  legisla- 
tive relief  in  cases  where  -the  husband  can  enforce  no  claim  by  the 
law,  as  it  is  now  administered,  is,  to  say  the  least,  exceedingly  pro- 
blematical. The  question  involves  consequences  that  need  not  now 
be  discussed  ;  though  we  can  readily  imagine  that  considerations  of 
high  moral  duty  would  forbid  the  further  exercise  of  any  such 
power.  The  sanctity  of  tbe  marriage  relation  would,  perhaps,  be 
more  fully  appreciated  and  vindicated  by  the  denial  to  the  husband 
of  the  right  to  estimate  the  value  of  the  comfort  and  fellowship  of 
bis  departed  wife,  by  the  same  standard  that  would  be  applied  to 
ascertain  the  wages  of  a  servant,  or  the  hire  of  a  nurse  or  a  house- 
keeper. 

The  present  action,  though  novel,  is  not  ef  first  impression.     We 

have  examined  very  carefully  aud  considered  attentively  the  very 

able  argument  of  the  counsel  who  have  instituted  the  suit,  and  so 

ingeniously  endeavored  to  sustain  tbe  plaintiff's  claimjbutwe  must 
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decide  what  the  Law  is,  not  what  it  may  be  supposed  it  ought  to  bej 
We  can  find  no  authority,  and  we  are  satisfied  there  is  no  sound 
reason,  on  general  principles,  to  authorize  a  recovery  by  the  plain- 
tiff. On  the  whole  case,  we  hold,  there  is  no  claim  in  the  petition 
that  can  be  legally  supported,  except  for  the  expenditures  actually 
made  in  consequence  of  the  wife's  death  ;  and  for  these,  as  the  hus- 
band would  have  been  liable,  he  has  the  right  to  ^recover;  [492 
as  to  all  the  remaining  claim  for  damages,  the  demurrer  must  be 
sustained. 

Groesbeck  <&  TJiompson,  for  plaintiff. 

Worthington  in  Matthews,  for  defendant 


In  Special  Term— April,  1655. 
Gholson,  J.,  presiding. 

Thomas  Pakribh,  Adm'r.  v.  D.  H.  Mears  rt  al. 

In  an  action  upon  a  promissory  note,  made  by  D.  H.  M.  payable  to  order  of  P., 
and  indorsed  by  J.  M.  H.  &  J.  M.,,the  petition  charges  "that  before  said 
note  was  received  by  the  payee,  the  names  of  J.  M.  H.  &  J.  M.  were  writ- 
ten thereon  by  them/1  and  claiming  to  recover  against  them  as  joint 
makers.  The  answer  of  J.  M.  H.  avers,  "that  he  placed  his  name  on  the 
back  of  the  note  sued  on  in  this  action,  as  an  indorser  thereof,  for  the  ac- 
commodation and  at  the  request  of  D.  H.  M.,  the  maker  of  said  note,  with 
the  understanding  that  J.  M.  should  also  indorse  the  same.  That  there 
never  was  any  agreement,  or  understanding,  that  he  should  be  liable  on 
said  note  in  any  other  manner,  or  to  any  greater  extent,  than  as  an  accom- 
modation indorser  thereof."    Held: 

That  on  submission,  this  was,  under  the  sec.  114  of  the  code,  a  sufficient  denial 
of  the  allegation  of  the  petition  charging  J.  M.  H.  as  joint  maker. 

That  in  this  state  of  pleading  the  burden  of  proof  to  show  that  the  answer- 
ing defendant  agreed  to  assume  liability  on  the  note  as  joint  maker,  rests 
upon  the  plaintiff. 

[Seney,  Pleadings,  199,  see.  114.] 

The  action  in  this  case  was  brought  on  a  note  by  the  plaintiff,  as 
administrator  of  F.  A.  Parrish,  against  the  defendants  as  makers, 
of  which  note  the  following  is  a  copy  : 
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"  One  year  after  date  I  promise  to  pay  to  P.  A.  Parrish,  or  order, 
one  thousand  dollars,  value  received,  with  ton  per  cent  interest  per 
annum.  D.  H.  Mkabs. 

(Written  on  back) 

Jos.  M.  Httston, 

John  Mkabs." 

"  Cincinnati,  February  10, 1861. 
493]  "The  petition,  after  setting  forth  a  copy  of  the  note,  con- 
tained this  allegation:  "And  the  plaintiff  fnrther  says  that  the 
said  note  was  given  and  made  payable  to  the  said  Francis  A.  Par- 
rish inhia  lifetime,  and  before  it  was  received  by  him  the  names  of  the 
said  Jos.  111.  Huston  and  John  Hears  were  written  thereon  by  them." 

The  answer  of  Joseph  M.  Huston,  one  of  the  defendants,  stated 
"  that  he  placed  his  name  on  the  back  of  the  note  sued  on  in  this 
action,  as  an  indorsor  thereof,  for  the  accommodation,  and  at  the 
request  of  D.  H.  Hears,  tho  maker  of  said  note,  with  the  under- 
standing that  John  Hears  should  also  indorse  the  same.  That 
there  never  was  any  agreement  or  understanding  that  be  should 
be  liable  on  said  note  in  any  other  manner,  or  to  any  greater  ex- 
tent, than  us  an  accommodation  indorser  thereof.  That  no  notice 
was  ever  given  bim  of  tho  presentment  of  said  note  at  maturity 
for  payment,  and  the  non-payment  thereof.  That  Thomas  Par- 
rish, the  holder  of  said  note,  gave  further  time  of  payment  thereon, 
after  its  maturity,  to  D.  H.  Hears,  the  maker,  without  the  knowl- 
edge or  consent  of  this  defendant,  and  it  was  about  two  years  after 
it  became  due  before  he  learned  that  it  had  not  been  paid." 

The  action  was  submitted  to  be  tried  by  the  court.  The  plaintiff 
offered  in  evidence  the  note  described  in  his  petition,  and  rested. 
No  evidence  was  offered  by  the  defendants. 

Gholson,  J.  It  is  claimed  for  the  plaintiff  that  sufficient  facts 
are  shown  in  the  petition  to  charge  the  defendants  Huston  and 
41)4]  John  Hears  as  makers  of  the  note.  That  upon  those  "facts, 
in  accordance  with  decisions  in  this  state,  those  defendants  are  to 
be  regarded  as  joint  makers  with  and  sureties  of  the  defendant, 
D.  H.  Mears.  In  answer  to  this,  it  is  claimed  for  the  defendant 
Huston  that  no  proof  has  been  offered  to  sustain  the  allegation  in 
the  petition  on  which  the  plaintiff  relies,  and  that  the  same  is  con- 
troverted by  the  answer. 

The  allegation  in  the  petition,  that  when  the  note  was  delivered 
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to  F.  A.  Parrish,  the  names  of  the  defendants  Huston  and  J.  Mears 
had  been  written  thereon  by  them,  must  be  deemed  a  material  alle- 
gation. If  it  be  not  controverted,  it  is,  according  to  section  127  of 
the  code,  to  be  taken  as  true  for  the  purposes  of  the  action.  By 
section  92,  it  must  be  controverted  by  a  general  or  specific  denial. 

There  is  some  difficulty  in  determining  the  character  of  the  an- 
swer of  the  defendant  Huston.'  The  first  part  appears  to  be  in- 
tended as  a  denial  of  any  liability  on  the  note  other  than  as  an 
accommodation  indorser.  Then  a  defense  is  set  up  of  a  want  of 
notice  of  non-payment.  And  lastly,  a  discharge  by  the  giving  of 
time  of  payment  to  the  maker  of  the  note,  D.  H.  Mears. 

As  to  the  last  ground  of  dofcn&e,  it  is  insufficient,  as  showing  no 
cou tract  for  the  extension  of  the  time  of  payment.  The  second  is 
not  responsive  to  any  allegation  in  the  petition  which  seeks  to 
charge  the  defendant  as  a  joint  maker,  and  can  not  charge  him 
otherwise.  If,  therefore,  the  answer  is  to  have  any  effect  or  valid- 
ity, it  must  be  as  a  denial  of  the  agreement  by  which  it  is  alleged 
the  defendant  became  a  joint  maker  with  D.  H.  Mears.  Prima 
facie,  on  the  production  of  the  paper,  as  said  by  the  Supremo 
Court  of  Ohio,  the  defendants  Huston  and  J.  Mears  *  would  [495 
bo  deemed  guarantors.  Upon  its  appearing  in  proof  that  they 
signed  their  names  on  the  note  before,  or  at  the  time  of  its  execu- 
tion, an  intention  on  their  part  to  become  joint  makers  and  sure- 
ties might  be  inferred,  and  they  might  be  so  charged.  And  such 
is  the  agreement  or  intention  alleged  in  the  petition. 

The  allegation  in  the  answer  of  Huston,  that  he  placed  his  name 
on  the  note  as  an  accommodation  indorser,  is  inconsistent  with  the 
agreement  and  intentiop  alleged  in  the  petition.  And,  when  the 
answer  proceeds  to  state  that  there  was  no  agreement  or  under- 
standing that  he  should  be  liable  iu  any  other  manner  or  to  any 
greater  extent,  a  fair  and  liberal  construction  of  the  pleading,  which 
I  am  bound  to  give,  requires  me  to  say  that  any  allegation  in  the 
petition  which  seeks  to  charge  him  as  maker  on  the  ground  of  an 
agreement  or  intention  to  assume  that  liability  must  be  considered 
as  controverted. 

As  a  matter  of  pleading,  the  allegation  in  the  answer  that  the 
defendant,  Huston,  signed  the  note  as  an  accommodation  indorser, 
was  immaterial.  He  may,  however,  have  deemed  it  proper,  in  de- 
nying generally  his  liability  as  a  maker,  to  account  for  the  appear- 
ance of  his  n&me  on  the  paper.     The  statement  of  an  intention  to 
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become  liable  as  an  accommodation  indorser  is  not  inconsistent  with 
a  general  denial  of  any  agreement  to  become  liable  as  maker.  The 
fact  may  have  been,  which  is  consistent  with  the  appearance  of  the 
paper,  that  there  was  a  blank  for  the  name  of  the  payee,  and  at 
the  time  Huston's  name  was  indorsed,  his  expectation  was  that  his 
name,  or  that  of  John  Wears,  wonld  have  been  inserted  before  the 
negotiation  of  the  note. 

486]  Had  the  answer  in  this  case  been  called  to  my  attention  *on 
a  motion  to  have  it  made  more  definite  .and  certain,  or  to  strike 
out  redundant  and  irrelevant  matter,  under  section  118  of  the  code, 
I  might  not  have  regarded  it  as  sufficient.  Bnt  I  am  now  to  de- 
termine its  effect  and  give  its  allegations  a  liberal  construction,  as 
required  in  that  view  by  section  114.  I  can  not  Bay  it  has  no  effect; 
bnt,  on  the  contrary,  think  it  is  substantially  a  denial  of  the  agree- 
ment or  understanding  set  forth  in  the  petition  as  the  foundation 
of  the  action  against  the  defendant.  It,  therefore,  throws  on  the 
plaintiff  the  burden  of  proving  that  part  of  his  case,  and  there  be- 
ing no  snch  proof,  he  mnst  for  the  present  fail  in  his  action. 


General  Term— Kay,  186S. 

Before  Judge*  Stokbb,  Gholbom,  and  Srxacam. 

John  H.  Coenwell  it  al.  t>.  Eli  Kinney,  Espt  zt  al. 

A.  ft  B-,  bankers  of  Pittsburgh,  having  dealings  with  C.  ft  D.,  bankers  of  Cin- 
cinnati, in  the  course  of  which  tbey  transmitted,  on  several  occasions, 
checks  upon  New  York  and  New  Orleans,  for  credit,  and  sundry  bills  on  time 
for  collection,  and  at  the  same  time  drew  upon  C.  4  D.  for  divers  sums, 
whereby  they  became  indebted  to  CAD.  in  a  considerable  balance.  Held: 
That  C.  ft  D.  had  a  lien  upon  the  paper  sent  them  for  collection  in  respect 
of  the  credit  given  thereto,  for  the  amount  of  such  balance. 

And  although  such  bills  had  been  deposited  with  A.  ft  B.  by  a  customer  for  col- 
lection merely,  yet  the  tame  being  indorsed  in  blank:  Held,  that  C.  ft  D., 
being  holders  for  value,  without  notice,  were  not  liable  to  an  action  by  the 
customer. 

A  banker  has  a  general  lien  upon  any  securities  of  his  customers,  coming  into 
bis  hands  in  the  ordinary  coarse  of  business  as  banker,  for  any  balance 
duo  him  from  such  customer, 
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When  the  owner  of  a  bill  indorses  it  in  blank,  and  hands  it  to  another  for  col- 
lection, he  thereby  holds  out  the  latter  to  the  world  as  the  owner,  and  is 
bound  by  any  credit  given  in  good  faith  to  the  latter,  in  respect  of  such 
apparent  ownership. 

[17  Ohio,  672.] 

The  opinion  of  the  court  was  delivered  by  Spbnoer,  J. 

This  is  a  petition  in  error  to  reverse  a  judgment  rendered  by  Gbol- 
son,  J.,  at  special  term.  The  facts  upon  *  which  the  judgment  [497 
of  the  court  was  founded,  as  they  appear  in  the  bill  of  exceptions, 
made  part  of  the  record,  are  these.  On  the  18th  day  of  July,  1854, 
the  plaintiflfe,  residing  in  Pittsburgh,  drew  a  bill  of  exchange  upon 
J.  S.  Fountain  of  Cincinnati,  for  $95.50,  payable  to  their  own  order, 
in  four  months  after  date,  which  was  duly  accepted,  and,  being  in- 
dorsed in  blank,  was  delivered  by  the  plaintiffs  to  Wilkins  ft  Co., 
bankers  of  Pittsburgh,  for  collection.  On  the  first  day  of  August, 
1854,  the  plaintiffs  drew  two  other  bills  of  exchange,  in  the  same 
form ;  one  upon  Bowe,  Park  ft  Co.  of  Cincinnati,  for  $204.25,  pay- 
able in  four  months  after  date,  and  the  other  upon  Hunter,  Coburn 
ft  Co.  of  Cincinnati,  for  $326.50,  payable  in  six  months  after  date ; 
which  were  in  like  manner  accepted  by  the  drawees,  and  indorsed 
and  delivered  by  the  plaintiffs  to  Wilkins  ft  Co.  for  collection.  On 
the  20th  day  of  October,  1854,  without  any  previous  dealing  or 
special  understanding  between  the  parties,  Wilkins  ft  Co.  opened 
an  account  with  the  defendants,  who  were  bankers  in  Cincinnati, 
by  making  them  a  remittance  of  $250,  in  depreciated  bank  notes, 
to  be  placed  to  their  own  credit;  at  the  same  time  drawing  upon 
the  defendants  for  $48.38.  On  the  21st  October,  Wilkins  ft  Co.  re- 
mitted in  like  manner,  for  collection  and  credit,  a  draft  upon  H.  F. 
Amberg  for  482  guilders;  and  subsequently  gave  orders  to  have 
the  same  cashed.  On  the  26th  October,  they  ogam  remitted  for 
credit  their  own  check  on  Atwood  ft  Co.  of  New  York,  for  $1400, 
and  at  the  same  time  drew  a  sight  check  upon  the  defendants  for 
$1500 ;  stating,  in  their  accompanying  letter  of  advice,  that  their 
cash  balance  on  band,  added  to  the  check  remitted,  would  more 
than  cover  the  amount  drawn  for,  and  was  intended  "as  *an  [498 
equivalent  for  it ;"  they  also  remitted  two  of  the  drafts  above  refer- 
red to,  claimed  by  the  plaintiffs,  using  the  following  language  con- 
tained in  the  same  letter  of  advice,  "  For  collection  we  inclose, 
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"Comwell  ft  Kerr,  on  Bowe,  Park  ft  Co.,  due  December  1-4, 
«»04.25. 

"Same  on  Hunter,  Cobnrn  ft  Co.,  (326.50." 

The  check  for  (1500  was  paid  by  the  defendants,  leaving  a  small 
cash  balance  still  in  their  hands  to  the  credit  of  Wilkins  ft  Co. 
Od  the  27tb  of  October  Wilkins  ft  Co.  remitted,  for  their  credit,  to 
defendants,  in  nncurrent  bank  bills,  $52,  and  their  own  check  on 
A.  Bean  ft  Co.,  of  New  Orleans,  for  $1000;  and  at  the  same  timo 
drew  upon  the  defendants  for  $1000 ;  they  also  remitted  "  for  col- 
lection and  credit  when  paid,"  two  small  drafts ;  one  for  ¥95.50,  (be- 
ing that  first  above  described,  and  claimed  by  the  plaintiffs.)  and 
tbe  other  for  880.  The  cbeck  for  $1000  drawn  upon  them  whs 
duly  honored  by  the  defendants ;  bat  not  wishing  exchange  upon 
New  Orleans,  they  immediately  returned,  by  letter,  to  Wilkins  ft 
Co.  tbe  check  drawn  upon  Bean  ft  Co.  for  f  1000,  requesting  them 
to  place  tbe  same  amount  to  their  (defendants')  credit  with  C.  W. 
Rockwell,  Esq.,  in  New  York ;  which  request  Wilkins  ft  Co.  failed 
to  comply  with,  although  by  letter  of  2d  of  November  they 
promised  bo  to  do. 

At  this  time,  the  defendants  had  advanced  in  cash  to  Wilkins  ft 
Co.  (in  all)  $2557.38;  and  had  received  from  tliem  in  cash 
$1708.35  ;  leaving  a  balance  in  favor  of  the  defendants  of  $849.03; 
to  meet  which,  the  only  apparent  security  they  then  held  was  the 
guilder  draft,  and  tbe  other  paper  put  in  their  hands  for  collection 
by  WilkinB  ft  Co.,  as  follows : 
499]     "Guilder  draft,  estimated  and  afterward  cashed  at 

$192.80 

Acceptance,  Hunter,  Cobnrn  ft  Oo $326.50 

"  Bowe,  Park  ft  Co 204.25 

"  J.  8.  Fountain 95.50 

626.25 

"  B.  J.  Butler 80.00 

Amounting  in  all  to $399  05 

Leaving  a  surplus  of  apparent  security  in  the  defendants'  hands 
of  about  $50.00.  On  the  3d  day  of  November,  tbe  defendants  re- 
ceived from  WilkinsACo.  and  placed  to  their  credit  another  cbeck, 
drawn  by  them  on  Atwood  ft  Co.,  of  New  York,  for  $700 ;  and  at 
the  same  time  paid  a  cbeck  drawn  upon  thorn  by  Wilkins  ft  Co.  for 
$800,  not  having  yet  heard  from  Wilkins  ft  Co.  in  regard  to  the 
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Bean  draft  for  $1000.  The  check  for  $700,  drawn  in  favor  of  de- 
fendants, was  dishonored ;  and  (as  before  stated)  Wilkins  &  Co. 
failed  to  comply  with  the  defendants'  request  to  place  the  amount 
of  the  Bean  draft  to  their  credit  in  New  York.  No  further  transac- 
tions took  place  between  the  parties.  On  the  10th  day  of  Novem- 
ber, the  defendants  heard  of  the  failure  of  Wilkins  &  Co.,  and 
immediately  sent  an  agent  to  Pittsburgh  to  procure  a  settlement  of 
accounts ;  the  agent  arrived  oh  the  day  following,  and  proposed  to 
Wilkins  k  Co.  that  the  paper  in  the  hands  of  the  defendants  for 
collection  should  be  at  once  placed  to  their  credit.  This  Wilkins 
&  Co.  declined ;  observing,  that  the  paper  had  been  left  with  them 
for  collection  merely,  and  belonged  to  the  plaintiffs,  Cornwell  & 
Kerr.  Thus  the  defendants  became  apprised,  for  the  first  time,  of 
the  true  state  of  the  case.  On  the  13th  day  of  November,  Wilkins 
ft  Co.  gave  an  order  to  the  plaintiffs  upon  the  defendants  for  the 
paper  alleged  to  belong  to  the  former.  This  order  was  presented 
by  the  ^plaintiffs  to  the  defendants  before  the  maturity  of  [500 
any  of  the  paper,  accompanied  by  a  demand  that  the  same  should 
be  given  up;  but  the  defendants  refused  compliance  with  the  de- 
mand, unless  an  equal  amount  of  the  indebtedness  from  Wilkins  & 
Co.  to  them  (then  greatly  exceeding  the  amount  of  the  notes) 
should  be  first  paid.  Whereupon  the  present  action  was  brought 
for  an  alleged  conversion  of  the  plaintiff's  property. 

It  appeared  further  on  the  trial,  by  the  testimony  of  one  of  the 
defendants,  that  a  large  proportion,  perhaps  to  the  extent  of  one- 
half,  if  not  more,  of  all  the  paper  transmitted  through  banking 
houses  for  collection,  is  not  their  own  property,  but  belongs  to  their 
customers ;  that  the  same  is  usually  indorsed  in  the  same,  mode  by 
whomsoever  owned ;  and  when  collected  is  placed  to  the  credit  of 
the  last  indorser,  in  the  absence  of  special  directions ;  that  the 
paper  in  controversy  was  transmitted  by  Wilkins  &  Co.,  specially 
indorsed  by  them  to  the  defendants ;  that  the  defendants  supposed 
this  paper  to  belong  to  Wilkins  &  Co.  at  the  time  of  their  payment 
of  the  check  for  $1000,  drawn  October  27  ;  and  that  when  they  re- 
turned the  Bean  draft  for  (1000  they  relied  in  part  upon  the  col- 
lection notes  then  in  their  hands,  as  security  for  the  repayment  of 
the  amount  of  their  advances,  and  partly  upon  the  individual  credit 
of  the  drawers. 

Upon  this  state  of  facts,  the  court  found  the  law  of  the  case  to 
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be  with  the  defendants,  and  accordingly  entered  up  judgment  in 
their  favor. 

The  judgment  of  the  Court  is  supposed  to  be  erroneous  upon  one 
of  two  grounds.  1.  Because  Wilkins  &  Co.,  being  mere  trustees  of 
the  plaintiffs,  could  not  transmit  any  better  right  to  the  defendants 
501]  in  this  paper  than  they  *tbemRelves  had ;  and  the  fact  (well 
known  to  the  defendants')  that  a  large  portion  of  such  paper  in 
the  hands  of  bankers  belonged  to  their  customers,  was  calculated 
to  throw  suspicion  upon  the  ownership  of  this  paper,  and  should 
therefore  have  put  the  defendants  upon  inquiry  as  to  its  true  own- 
ership. Having  failed  to  make  such  inquiry,  the  defendants  by 
their  neglect  are  chargeable,  in  law,  with  notice  of  the  plaintiffs' 
rights.  2.  That  as  against  Wilkins  &  Co.,  the  defendants  had  no 
right  to  retain  this  paper  as  security  for  the  balance  due  them. 

I.  TTpon  the  first  of  these  propositions,  we  romark  that  when  the 
plaintiffs  placed  these  bills  in  the  hands  of  Wilkins  &  Co.  for  col- 
lection, they  endorsed  them  in  blank  or  generally;  thereby  not 
only  investing  Wilkins  &  Co.  with  the  legal  title  thereto  in  fact, 
but  holding  them  out  to  the  world  as  the  real  owners  of  the  bills 
and  by  their  indorsement  pledging  their  own  responsibility  for  all 
the  acts  of  Wilkins  &  Co.,  in  relation  thereto.  Had  Wilkins  &  Co. 
then  disposed  of  them  for  value  paid  or  in  discharge  of  a  prece- 
dent debt,  due  from  them  to  the  defendants,  or  as  security  for  ad- 
vances then  made  them,  or  to  be  made,  without  notice  of  the  trust  upon 
which  they  had  received  them,  there  is  no  doubt  that  the  defend- 
ants would  have  been  entitled  to  hold  them,  as  against  the  plaintiffs. 
So  also  had  they  in  like  manner  pledged  them  for  a  balance  of  ac- 
count then  due,  or  to  become  due  defendants.  Messick  &  Co.  v. 
Roxborough  ct  al.,  1  Handy,  348,  and  cases  cited.  Atkinson  v. 
Burke,  decided  by  the  Supreme  Court  of  Vermont,  April  T.  1854, 
7  Law  Register  631,  where  all  the  authorities  are  ably  reviewed, 
Nor  does  it  seem  to  us,  that  the  fact  that  such  paper  is  in  the  fre- 
502]  quent  course  of  trade  and  business  deposited  in  *bank  for 
collection  merely,  furnish  such  evidence  of  a  want  of  ownership  in 
the  banker,  as  to  put  a  party  dealing  with  him  upon  inquiry  into 
the  truth  of  such  ownership.  To  hold  this  would  greatly  impair, 
if  it  did  not  entirely  destroy  the  peculiar  value  of  commercial  pa- 
per ;  whilst  at  the  same  time,  it  would  violate  every  principle  of  the 
law  of  evidence  as  applicable  to  presumptions.  To  secure  the 
highest  beneficial  use  of  commercial  paper,  every  facility  for  its 
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transfer  from  hand  to  hand  should  be  afforded ;  and  every  pre- 
sumption should  be  made  in  favor  of  the  title  of  the  holder 
thereof,  consistently  with  that  appearing  from  the  instrument 
itself.  So  the  law  presumes  every  holding  to  be  in  conso- 
nance with  the  title  exhibited,  especially  when  it  might  otherwise 
stand  indifferent  as  to  ownership.  Whenever,  therefore,  the  owner 
of  such  paper  gives  it  currency,  by  indorsement  or  otherwise,  and 
thus  proclaims  the  holder  of  it  to  the  world  as  its  true  owner,  he  is 
bound  to  presume  that  credit  will  be  given  to  his  own  declaration, 
and  is  justly  chargeable  with  all  the  consequences  which  may  follow 
from  the  credit  thus  given ;  he  is  entitled  to  no  higher  considera- 
tion than  is  he  in  whom  the  confidence  is  reposed,  and  should  be 
measured  by  the  same  standard  of  equity. 

How  then  would  the  case  here  stand  between  these  defendants 
and  Wilkins  &  Co.? 

II.  It  is  claimed  by  the  plaintiffe,  that,  as  against  Wilkins  &  Co., 
the  defendants  had  no  right  to  retain  this  paper  as  security  for  the 
balance  due  them.  1st.  Because  there  was  no  express  agreement 
to  that  effect,  and  it  never  could  be  implied  from  the  course  of  deal- 
ing between  the  parties.  2d.  Because  if  such  agreement  would 
ordinarily  be  implied,  such  implication  is  repelled  in  the  present 
♦case,  by  the  fact,  that  the  paper  was  deposited  with  the  defend-  [503 
ants,  for  &  special  purpose  only,  viz.,  collection,  and  therefore  no  credit 
was  or  should  have  been  given  to  it  by  them  in  their  transactions  with 
Wilkins  &  Co. 

1.  It  is  certainly  true,  that  no  express  agreement  of  the  kind  re- 
ferred to  existed  between  the  parties,  nor  does  it  seem  necessary  to 
resort  to  the  principle  of  an  implied  agreement,  further  than  the 
same  would  be  presumed  from  the  general  usage  of  business,  to 
justify  the  defendants'  claim.  Since  the  case  of  Davis  v.  Bowsher, 
5  T.  It.  448,  it  has  been  held  uniformly  in  England,  that  a  banker 
has  a  lien  for  his  general  balance  upon  all  the  paper  securities  of  a 
customer  to  whom  advances  have  been  made,  which  have  come  into 
his  hands  in  the  usual  course  of  business  as  banker,  except  such  as 
may  have  been  deposited  with  him  under  a  particular  agreement, 
which  enables  his  customer  to  withdraw  them.  That  was  a  case 
where  a  banker  had  been  in  the  habit  of  receiving,  from  time  to 
time,  bills  from  a  customer  for  collection,  and  making  advances  in 
the  shape  of  discounts  of  particular  bills,  part  of  those  deposited  ; 
it  was  held,  that  the  customer  could  not  withdraw  from  his  hands 
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the  bills  which  were  not  discounted,  without  paying  the  amount  due 
upon  those  which  were.  Lord  Kenyon,  in  pronouncing  his  opinion, 
was  disposed  to  put  the  case  not  upon  its  own  peculiar  circum- 
stances, but  upon  a  general  rule  of  law  and  usage  of  trade,  which 
lie  considered  so  well  settled,  that  he  would  not  allow  it  to  be  re- 
garded as  at  all  doubtful. 

Numerous  cases  following  this  have  occurred,  in  which  the  nature 
and  extent  of  bankers1  liens  have  been  much  discussed ;  but  while 
they  present  occasional  instances  of  exception  to  the  rule,  they  all 
604]  concur  in  allowing  it  to  the  *full  extent,  as  above  laid  down. 
And  in  the  recent  case  of  Barnett  v.  Brandao,  6  Man.  &  Grang.  630, 
which  was  very  thoroughly  argued,  the  general  doctrine  was  fully  ad- 
mitted by  all.  Chief  Justice  Dcnman  there  speaks  of  the  banker's  lien 
upon  tho  securities  of  his  customers  for  a  general  balance  due  him, 
as  part  of  the  law  merchant  of  England,  of  which  the  court  is  bound 
to  take  judicial  notice,  and  "  such  is  the  general  understanding  of 
the  profession." 

The  same  rule  seems  equally  well  established  in  the  United  States, 
and  is  recognized  as  in  full  force  by  all  the  text  writers.  2  Kent, 
641 ;  Story,  Con.  sec.  181.  In  the  cose  of  The  Bank  of  the  Metrop- 
olis v.  The  New  England  Bank,  17  Pet.  179  (S.  C.  1  How.  234), 
Chief  Justice  Taney  adopts  the  precise  language  used  by  Lord 
Kenyon  in  Davis  v.  Bowsher,  and  adds,  "  there  is  no  doubt  of  the 
banker's  right  to  retain  his  customers'  securities  for  a  general  bal- 
ance due  him,  because  it  has  beon  long  settled.11  And  had  there 
been  any  doubt  upon  the  subject,  the  able  and  industrious  counsel 
for  the  present  plaintiff  would  have  succeeded  in  finding  some  au- 
thority suggestive  of  such  doubt. 

The  principle  of  the  case  from  17  Peters  was  fully  recognized 
and  acted  upon  by  our  own  Supreme  Court  in  Gordon  v.  Kearney, 
17  Ohio,  572.  There,  the  plaintiff,  residing  in  Pittsburgh,  had  drawn 
a  bill  at  30  days,  payable  to  his  own  order,  upon  parties  residing  in 
Zanesvillo ;  and,  having  indorsed  it  in  blank,  deposited  it  with  War- 
rick, Martin  &  Co.,  exchange  and  money  brokers  of  Pittsburgh,  for 
collection,  who  indorsed  it  specially  to  the  defendant,  a  broker  of 
Zanesville,  and  sent  it  to  him  for  collection.  There  had  been,  for 
606]  several  years  prior  to  this,  ^frequent  correspondence  between 
the  parties,  growing  out  of  their  business  as  brokers;  each  trans- 
mitting to  the  other,  from  time  to  time,  notes  for  collection,  and,  up- 
on receiving  payment,  crediting  the  same  to  the  other  in  account, 
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subject  to  checks ;  and  periodical  statements  were  made  between 
tbe  parties,  showing  how  their  accounts  stood.  At  the  time  of  trans- 
mitting the  draft  in  controversy,  Warrick,  Martin  &  Co.  were  in- 
debted to  the  defendant  in  a  balance  of  (233.10,  of  which  a  small 
part  was  advanced  the  day  before.  No  farther  transactions  took 
place.  Before  the  maturity  of  the  bill,  Warrick,  Martin  &  Co.  hav- 
ing failed,  gave  an  order  for  the  bill  to  the  plaintiffs,  who  demanded 
its  return  from  the  defendant;  the  latter  refused,  claiming  a  lien 
upon  it  for  the  balance  of  his  account.  It  was  held  that  the  claim 
was  well  founded,  and  that  the  plaintiffs  could  not  recover  from  the 
defendant,  because  of  the  credit  given  by  the  latter  to  the  bill. 

The  only  difference  between  that  case,  the  case  cited  from  17 
Peters,  and  the  one  under  consideration,  is,  that  in  the  two  former 
there  had  been  a  long  course  of  dealing  between  the  respective 
bankers  and  brokers,  during  which  credit  had  been  given  by  each 
to  the  other  for  the  collections  made  by  each ;  whilst  here,  the 
dealing  between  the  parties  had  just  commenced.  But  the  ground 
upon  which  they  all  rest  is  precisely  the  same,  and  that  is,  that  the 
parties  are  supposed  to  deal  with  each  other  upon  the  faith  of  the 
securities  in  the  hands  of  each.  The  fact  that  in  those  cases  there 
had  been  a  long  course  of  dealing  between  the  parties  was  consid- 
ered of  no  further  consequence  than  as  it  furnished  evidence  of  the 
credit  given  by  each  party  to  the  paper  deposited  by  the  other  for 
collection.  In  commenting  upon  the  Metropolis  Bank  v.  *The  [506 
New  England  Bank,  17  Pet.  ub  sup.,  Chief  Justice  Taney,  in  Wilson  v. 
Smith,  3  How.  770,  says :  "  The  right  to  retain  in  that  case  de- 
pended upon  the  fact  that  credit  was  given.1*  So,  the  principle  upon 
which  the  banker's  lien  depends  is  the  supposed  credit  given  in  all 
cases  by  a  banker  to  all  the  paper  put  into  his  hands  by  his  cus- 
tomer, in  the  usual  course  of  business  as  banker,  as  security  for  ad- 
vances made,  or  credit  extended.  To  render  this  principle  of  any 
value,  it  is  necessary  that  it  should  be  uniform,  and  apply  alike  to 
all  cases,  whether  the  transactions  have  been  recent,  or  of  long 
standing. 

In  accordance  with  this  view  is  the  case  of  Barnett  v.  Brondao, 
6  Man.  &  Gr.,  already  cited.  Thus,  one  Burns  had  been  dealing 
with  the  defendant  as  his  banker  for  several  years,  during  which  he 
had  never  overdrawn  his  account  but  once,  and  that  for  a  small 
amount  by  mistake.  He  had  also  been  in  the  habit  of  leaving  on 
special  deposit  with  the  defendant,  for  safe-keeping  merely,  a  large 
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amount  of  exchequer  bills,  belonging  to  the  plaintiff  and  others, 
inclosed  in  a  tin-box,  of  which  he  himself  kept  the  key.  These  bills 
were  taken  out  by  him  from  time  to  time  and  put  into  the  hands  of 
his  banker  for  the  sole  purpose  of  receiving  the  interest  thereon,  and 
getting  them  exchanged  for  new  ones  issued  by  the  government. 
The  interest  was  credited  to  Burns,  and  the  bills  received  in  ex- 
change handed  back  to  him,  and  placed  in  the  box ;  in  some  in- 
stances, not  until  after  they  had  been  left  carelessly  in  the  hands 
of  the  banker  for  some  time.  In  the  long  course  of  dealing  between 
the  parties,  no  advances  had  ever  been  made  on  account  of  these 
bills.  Finally,  Burns  took  out  of  his  box  a  large  amount  of  the 
bills  belonging  to  the  plaintiff,  and  handed  them,  as  usual,  to  the 
507]  defendants  for  *the  purpose  of  receiving  the  interest  and 
having  them  exchanged,  which  was  accordingly  done.  Meanwhile, 
Burns  became  ill  and  unable  to  attend  personally  to  his  business; 
but,  at  the  instance  of  his  clerks,  he  signed  checks  upon  his  banker 
from  time  to  time,  never  overdrawing  his  account.  The  paper  of 
Burns  was  made  payable  generally  to  his  bankers.  It  so  happened 
that  during  his  sickness  certain  acceptances  of  his  were  paid  by  his 
banker,  amounting  to  £4800,  which  exceeded  his  balance  then  on 
hand  some  £3200.  Burns  failed,  and  it  was  held  that  the  banker 
had  a  right  to  retain  on  the  balance  due  him  as  against  the  plain- 
tiff, their  true  owner,  the  exchequer  bills  which  had  thus  come  into 
his  hands,  not  for  credit,  but  for  a  specific  purpose.  Here  was  a 
single  transaction  of  credit,  not  based  upon  any  long  course  of 
dealing,  in  connection  with  such  securities,  nor  based  upon  any  ap- 
parent reliance  on  the  bills  in  the  particular  transaction,  and  yet 
the  lien  was  maintained  on  the  simple  principle  that  in  all  such 
cases  credit  must  be  presumed  to  have  been  given  upon  the  faith  of 
all  the  securities  in  the  hands  of  the  banker,  in  the  usual  course 
of  his  business  as  such. 

2.  The  other  and  only  remaining  objection  raised  by  the  plain- 
tiff's counsel  to  the  right  of  the  defendants  in  the  present  case,  is, 
that  the  bills  in  controversy  were  deposited  with  the  defendants 
for  collection  merely,  and,  therefore,  no  credit  was  or  should  have 
been  given  to  them  by  the  defendants  in  their  transactions  with 
Wilkins  &  Co.  That  such  credit  was  in  fact  given,  is  not  only 
sworn  to  by  one  of  the  defendants,  but  seems  highly  probable  from 
the  circumstances  of  the  case.  That  such  credit  will  be  presumed 
608]  to  have  been  given,  and  that  the  defendants  were  ^justified 
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in  giving  it,  is  folly  warranted  by  the  case  last  under  examination. 
There  also  it  was  said  that  the  bills  were  delivered  to  the  bankers  foi 
a  special  purpose,  viz.,  to  receive  the  interest  thereon,  and  procure 
those  to  be  exchanged  for  others,  and  when  that  duty  was  performed, 
they  should  have  been  returned  to  their  original  custody.  But  tho 
court  replied  (page-  670),  it  is  true  "  the  bills  were  delivered  for  a 
special  purpose,  but  that  purpose  was  the  performance  of  a  duty  as 
bankers.  The  exchequer  bills  received  in  exchange  warb  equally  in 
the  banker's  possession  in  the  course  of  business,  whether  intended  to 
remain  in  their  custody  until  it  should  suit  the  convenience  of  Burns 
to  call  for  them  (which  was  the  fact) ,  or  until  he  should  choose  to  sell 
them,  or  have  them  again  exchanged.  If  Burns  had  placed  a  bill  of 
exchange  payable  to  bearer,  or  indorsed  in  blank,  in  the  hands  of 
the  bankers,  to  be  received,  or  with  directions  not  to  receive  it  in 
cash,  but  procure  it  to  be  renewed,  and  hold  the  renewed  bill  until 
called  for,  and  had  overdrawn  his  account,  whilst  either  the  orig- 
inal or  renewed  bill  was  in  their  hands,  no  doubt  could  be  enter- 
tained that  the  bankers  would  have  had  a  lien  ;  and  this  case  is  in 
substance  the  same — in  both  the  securities  are  in  the  bankers' 
hands  in  the  usual  course  of  their  business." 

So  in  the  case  now  before  the  court ;  the  bills,  although  sent  to 
the  defendants  for  the  special  purpose  of  collection  merely,  were 
sent  as  the  property  of  Wilkins  &  Co.,  to  be  collected  by  the  de- 
fendants in  their  usual  course  of  business  as  bankers,  for  the  account 
of  Wilkins  &  Co.,  to  whose  credit  the  proceeds  thereof,  when  col- 
lected, were  expected  to  be  placed.  The  defendants,  therefore,  had 
a  right  *to  rely  upon  them  as  security  for  any  advances  they  [509* 
might  make  to  Wilkins  &  Co.  in  the  same  course  of  business. 

We  are  of  opinion,  therefore,  that  the  judgment  of  the  court  at 
special  term  was  right,  and  should  be  affirmed  with  costs. 

E.  J.  Henry,  for  plaintiffs. 

Worthington  db  Matthews,  for  defendants. 

vol.  1—24  .  369- 
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Grinnel  u.  Brashears  Mid  Clearwater. 


In  Special  Term — April,  1866. 
Gholsov,  J.,  presiding. 

J  as.  S.  Grinnel  v.  Gassaway  Buashsaks  and  Hiram  Clear- 
water. 

Milne  owed  Grinnel,  and,  to  secure  the  debt,  gave  him  a  chattel  mortgage.  A 
judgment  creditor  of  Milne  levied  on  the  chattels  embraced  in  the  mort- 
gage, and  Grinnel  sued  oat  a  writ  of  replevin  and  filed  his  petition  against 
the  sheriff  and  judgment  creditor,  to  which  Clearwater  filed  answer  and 
counterclaim.    Held: 

1st  That  by  suing  out  the  writ  of  replevin  and  giving  bond,  the  titic  to  the 
property  passed  to  the  plaintiff  in  replevin. 

2d.  That  the  judgment  creditor  has  a  right  in  equity  to  subject  any  equitable 
interest  which  the  mortgagor  may  have  in  the  property  after  the  mortgage 
debt  is  paid  to  the  satisfaction  of  his  judgment. 

M.  That,  to  estimate  the  value  of  said  equitable  interest,  the  court  will  not  or- 
der a  sale  of  the  mortgaged  property,  but  refer  it  to  a  master  to  ascertain 
its  value,  and  what  will  be  left  after  paying  the  mortgage  debt;  or  hear 
evidence  on  the  trial  as  to  its  value. 

(Approved  10  O.  S.  461,  468.] 

Gholson,  J".  This  is  an  action  for  the  recovery  of  personal  prop- 
erty, in  which  a  writ  of  replevin  has  been  sued  out. 

On  the  question  raised  as  to  the  fairness  of  the  mortgage  made 
toy  Milne  to  the  plaintiff,  I  find  no  sufficient  ground  appearing  in 
the  evidence  to  impeach  that  transaction.  There  appears  to  have 
'been  a  debt  justly  4 tie,  and  Milne  had  a  legal  right  to  prefer  Grin- 
nel, which  so  far  as  shown  by  the  proof  was  all  that  be  did.  They 
510]  were  living  together  before — they  still  continued  to  live  ♦to- 
gether— there  being,  as  stated,  a  just  debt  due,  and  the  mortgage 
taken  having  been  promptly  recorded  under  the  statute,  the  fact 
that  a  brother  did  not  deprive  a  sister  and  her  husband  of  the  use 
of  the  furniture  and  other  property  conveyed,  affords  to  me  no  sus- 
picion of  fraud. 

The  other  question  raised  in  the  case  is  of  more  difficulty. 

Milne  owed  Grinnel — he  gave  him  a  security  for  the  debt  by  a 
mortgage  on  personal  property.  In  equity  his  interest  in  the  prop- 
erty must  be  considered  as  limited  to  the  amount  of  his  debt 
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Milne  owed  Clearwater,  who  presented  hie  claim  at  law  for  the 
purpose  of  obtaining  satisfaction;  he  obtained  a  judgment  and 
levied  on  personal  property,  then  in  the  possession  of  Milne,  hot  on 
which  Grinuel  held  a  mortgage  to  secure  his  debt  Mow  the  claim 
of  Grinnel  is  to  be  preferred  to  that  of  Clearwater,  bat  if  the 
property  be  sufficient  to  satisfy  the  claim  of  Grinnel  and  leave  a 
balance  to  pay  the  debt  of  Clearwater,  in  whole  or  in  part,  equity 
and  justice  would  seem  to  require  that  this  should  be  done.  This 
relief  is  asked  by  Clearwater  under  a  counter-claim  filed  for  that 
purpose.  If  it  be  just  and  equitable  that  he  should  hare  it,  are 
there  any  legal  objections  to  its  being  granted? 

To  my  mind,  one  of  the  best  features  of  our  present  oode  is,  that 
the  judgments  of  the  courts  may,  in  most  cases,  be  so  molded  as 
to  determine  in  the  same  action,  all  the  rights  of  the  litigants  in 
reference  to  its  subject-matter,  in  accordance  with  the  principles  of 
both  law  and  equity.  "The  judgment  (says  the  code)  may  de- 
termine the  ultimate  rights  of  the  parties  as  between  themselves, 
and  it  may  grant  to  the  defendant  any  affirmative  relief  to  which 
he  may  be  entitled."    (Code,  p.  371.) 

♦It  will  be  observed  that  the  code  has  made  a  change  in  {511 
the  statement  required  of  a  party  prosecuting  a  replevin,  fie 
must  not  merely  show,  generally,  that  he  has  a  good  right  to  the* 
possession  of  the  goods,  and  that  they  are  wrongfully  detained,, 
but  if  he  has  a  special  ownership  or  interest,  he  must  state  the  facts 
in  relation  thereto. 

The  plaintiff  in  this  action,  in  his  petition,  sets  out  a  debt  and 
mortgage  to  secure  it  as  his  interest  in  the  property,  and  the  founda- 
tion of  his  right  to  the  immediate  possession  thereof.  ,  In  granting 
him  that  relief,  so  that  his  own  interest  may  be  secured,  should  not 
that  of  the  defendant  also,  as  far  as  practicable,  be  preserved  and 
protected?  If  the  defendant  has  any  interest,  can  it  be  ascertained 
in  this  action,  and  the  plaintiff  or  the  property  be  held  liable 
therefor?  An  objection  has  been  urged  that  the  mortgagee  of  per- 
sonal property  has  the  right  to  hold  it  as  owner,  and  can  only  be 
removed  from  that  position  by  an  offer  to  redeem.  This  objection 
is  one  of  much  force.  Ordinarily,  a  mortgagee  of  personal  prop- 
erty in  possession,  can  only  be  reached  by  the  mortgagor  or  any 
one  claiming  under  him,  by  an  offer  to  redeem.  The  sixteenth 
section  of  the  chancery  act,  repealed  by  the  code,  authorized  a 
creditor  to  subjeet  the  interest  of  a  mortgagor  in  real  estate ;  it  did 
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Dot  in  terms  reach  the  interest  of  a  mortgagor  in  chattels  or  per- 
sonal estate.  That  section  is  substantially  re-enacted  in  sections  4, 
5, 8,  of  the  code.  I  have  been  unable  to  find  in  the  code  any  express 
provision  subjecting  the  interest  of  a  mortgagor  in  personal  prop- 
erty in  possession  of  the  mortgagee,  to  any  proceeding  by  action 
on  the  part  of  an  execution  creditor.  Without  inquiring  whether 
there  are  not  provisions  in  the  code,  especially  those  in  aid  of  exe- 
512]  cation,  which  would  furnish  *a  sufficient  ground  upon  which 
to  predicate  such  an  action,  I  am  of  opinion,  that  this  case  steers 
clear  of  the  principle  of  the  objection  that  there  should  be  an  offer 
to  redeem. 

The  defendant  in  this  case  obtained  a  lien  on  the  property  while 
in  the  possession  of  his  debtor;  he  thereby  became  entitled  to 
whatever  interest  his  debtor  had.  Of  this  interest,  by  the  execu- 
tion of  the  writ  of  replevin,  he  has  been  wholly  divested.  As  I 
understand  the  decisions  in  Ohio,  the  plaintiff  in  this  action  might, 
the  day  after  the  property  was  delivered  under  the  writ  of  replevin, 
or  at  any  time  since,  have  sold,  and  may  now  sell,  in  any  manner, 
or  to  any  person  he  pleases,  the  property  replevied,  and  the  pur- 
chaser, whether  with  or  without  notice,  would  take  a  good  title  as  to 
the  defendant.  It  was  held  in  Jennings  v.  Johnson,  17  Ohio,  155, 
and  re-affirmed  in  Williams  v.  West,  2  Ohio  St.  87,  "  that  the  bond 
takes  the  place  of  the  property  to  the  extent  of  the  interest  of  the 
defendant  in  replevin."  And  in  the  last  case  the  court  proceed  to 
say :  "  So  if  the  defendant  has  but  a  special  property,  it  is  right  that 
he  should  have  judgment  for  its  value,  for,  by  the  replevin,  it  is 
transferred  to  the  plaintiff." 

Under  the  operation  of  this  doctrine,  in  relation  to  replevin,  the 
result  would  be  that  a  mortgagee  who  resorts  to  that  remedy,  ap- 
propriates the  property,  clear  of  any  right  of  redemption  on  the 
part  of  the  mortgagor,  or  the  person  in  possession  and  claiming 
under  him  and  entitled  to  his  interest.  The  property  being  thus 
appropriated,  and  the  mortgagee  possessed  thereof  as  owner,  the 
mortgagor  or  those  claiming  under  him  become  entitled  to  an  ac- 
count of  its  value,  and,  if  the  value  of  the  property  be  more  than 
sufficient  to  pay  the  debt  secured  by  the  mortgage,  to  payment  from 
the  mortgagee  of  any  excess. 

513]    *If  the  mortgagee  does  not  desire  to  hold  the  property  as 
owner,  and  account  for  any  excess  of  its  value  over  the  mortgage 
debt,  he  may  adopt  some  other  remedy  than  the  writ  of  replevin. 
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Suppose,  for  instance,  be  should  sue  in  an  action  for  damages,  in 
tbe  nature  of  an  action  of  trover.  Under  our  present  system  of 
practice,  the  defendant  in  possession,  entitled  to  the  interest  of  the 
mortgagor,  would  have  the  right  to  limit  the  damages  to  be  recov- 
ered to  the  amount  of  the  mortgage  debt. 

In  a  recent  case  in  New  York  the  precise  question  occurred,  and 
the  court  having  observed  that  prior  to  their  code  the  rule  of  dam- 
ages in  such  a  case  was  the  full  value  of  the  property,  and  interest 
from  the  time  of  conversion  to  the  time  of  trial,  held  that  "  under 
our  present  system  of  administering  law  and  equity,  a  mortgagor 
of  personal  property,  or  those  standing  in  his  shoes,  can,  when  sued 
for  the  property  mortgaged,  claim  the  right  to  redeem  in  his  de- 
fense to  that  suit;  and  where  he  has  not  been  foreclosed,  he  may 
mitigate  the  recovery  against  himself  by  reducing  the  judgment  to 
the  amount  actually  due  on  the  mortgage."  Hi n man  v.  Judtoon,  13 
Barb.  629. 

The  substantial  rights  of  parties  can  not  properly  be  varied  by 
the  form  of  the  remedy  adopted.  The  plaintiff  having,  in  this 
case,  elected  to  take  the  property  by  a  replevin,  instead  of  prose- 
cuting a  claim  for  damages  arising  from  a  conversion  of  it  by  the 
defendant,  can  not,  with  any  justice,  complain,  if  be  be  made  to 
account  for  the  value  of  the  property.  The  result  is  simply  this : 
In  one  case  the  defendant  acquires  a  title  to  the  property,  paying 
the  plaintiff  for  his  interest  in  it;  in  the  other  the  plaintiff  acquires 
a  title  to  the  property,  and  pays  the  defendant  for  his  interest  in  it, 
if  it  turns  out,  upon  a  comparison  of  *tbe  value  of  the  prop-  [514 
erty  with  the  mortgage  debt,  that  there  be  any  such  interest.  Such 
are  the  rights  and  equities  of  the  parties,  and  in  proceedings  under 
the  code  I  can  see  no  difficulty  in  working  them  out  and  deter- 
mining them  in  the  same  action. 

I  shall,  therefore,  find  that  the  defendant  is  entitled  to  claim  and 
recover  of  the  plaintiff  the  amount  of  any  excess  of  the  value  of 
the  property,  above  the  principal  and  interest  of  the  debt  secured 
by  the  mortgage.  But- 1  think  the  existence  of  any  such  excess 
must  be  ascertained  by  evidence,  and  not  by  a  sale  of  the  mort- 
gaged property,  except  with  the  assent  of  the  plaintiff.  Whether 
he  could  demand  as  a  right  that  tbe  test  of  a  public  sale  should  be 
applied,  as  more  satisfactory  than  the  evidence  of  witnesses  as  to 
the  value,  I  need  not  now  decide.  In  view  of  the  decisions  as  to 
the  effect  of  a  replevin,  to  which  reference  has  been  made,  I  feel 
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bound  to  come  to  tbe  conclusion  that  the  property  is  now  the  prop- 
erty of  the  plaintiff,  and  that  any  claim  on  the  part  of  the  defend- 
ant is  against  the  plaintiff  personally,  or  on  tbe  bond  given  on 
suing  oat  the  replevin.  And  if  this  be  so,  the  defendant  has  no 
more  right  to  demand  a  sale  of  that  property  than  of  any  other 
belonging  to^be  plaintiff. 

In  sach  eases  as  tbe  present  I  think  it  is  competent  for  the  court 
to  pursue  either  one  of  two  courses :  To  ascertain  by  evidence,  to 
be  offered  on  tbe  trial,  the  amount  of  the  mortgage  debt,  and  the 
value  of  the  property  taken  by  the  plaintiff  under  the  writ  of  re- 
plevin— and  this,  ordinarily,  would  be  the  proper  course;  or  to 
direct  an  account  to  be  taken  by  a  master  of  tbe  court  of  the 
amount  of  the  debt  and  the  value  of  tbe  property.  Under  the 
615]  circumstances  of  the  present  case,  I  think  that  *  justice  to 
the  defendant  requires  that  the  latter  course  should  be  pursued. 

Corwine,  Mayes  &  Rogers,  for  plaintiff. 

Ferguson  £  Long,  for  defendant. 


In  Special  Term— Before  Judge  &T0&KR. 
[Action  for  damages  upon  an  undertaking  in  attachment} 

BftUOB  V.  COLSMAH  XT  AL. 

1.  Tbe  defendant  in  attachment,  when  a  right  ef  action  has  accrued  upon  the 

undertaking  filed  by  plaintiff,  under  section  198  of  the  code,  is  not  required 
to  ask  leave  of  the  court  to  obtain  the  possession  of  the  undertaking,  before 
he  can  commence  his  action. 

2.  The  action  upon  the  undertaking  does  not  preclude  the  defendant  from  in- 

stituting another  suit  for  a  malicious  prosecution. 

8.  It  is  sufficient  to  aver  in  the  petition,  that  the  attachment  was  wrongfully 
obtained,  nor  is  it  necessary  to  state  that  the  attachment  was  sued  out 
without  probable  cause.  It  most  appear,  however,  that  the  attachment 
has  been  dismissed  by  the  court,  or  abandoned  by  the  plaintiff. 

4.  An  action  can  be  maintained  upon  the  undertaking,  and  a  recovery  had  for 
the  damages  tbe  defendant  may  have  sustained,  though  the  amount  sought 
to  be  recovered  has  not  been  already  ascertained  in  another  suit. 

6.  In  an  action  upon  tbe  undertaking,  the  recovery  should  be  limited  to  such 
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damages  as  the  defendant  in  'attachment  may  have  suffered  from  being 
deprived  of  his  property,  its  loss,  destruction,  or  deterioration,  with  the 
costs  and  expenses  he  has  incurred  in  the  defense  of  the  original  suit;  for 
all  ether  damages  he  must  resort  to  his  aotion  on  the  case. 

[Malicious  prosecution  doubted.    IW.LH,  424,  et  *eq. ;  vide  8  O.  S.  648.} 

Stober,  J.  The  plaintiff  states,  in  his  petition,  that  the  defend- 
ants Morse  k  Coleman,  through  the  instrumentality  of  their  agent 
Brown,  who,  it  is  averred,  made  the  affidavit  required  by  one  of 
the  clauses  of  section  193  of  the  code,  wrongfully  obtained  an  order 
of  attachment  against  the  property  of  the  plaintiff,  who  was  then 
their  debtor,  to  the  amount  of  (1000.  That  the  attachment  was 
deli ven  d  to  the  sheriff,  who  seised  the  defendants1  stock  of  mer- 
chandise, ^removed  the  same  from  his  place  of  business,  and  [51G 
detained  it  from  July  1st,  1854,  until  the  February  term  of  this 
court,  1855 ;  that  the  attachment  was  then  dismissed  by  tbe  court, 
and  the  property  levied  on  ordered  to  be  delivered  by  the  sheriff 
to  the  plaintiff  in  this  suit 

It  is  also  alleged  that  there  was  no  just  cause  for  the  issuing  of 
the  attachment ;  that  the  plaintiff  has  sustained  damage  thereby,  to 
the  whole  amount  of  the  undertaking  executed  by  these  defend- 
ants, with  their  surety,  at  the  time  the  order  of  attachment  issued. 

The  plaintiff  claims  to  recover  the  sum  secured  to  him  by  the 
undertaking,  and  asks  that  judgment  be  rendered  accordingly. 

The  defendants  demur  severally.  They  assume  several  grounds 
of  defense,  which  they  insist  are  sufficient  in  law  to  defeat  the 
plaintiff's  action. 

They  claim  first  that  no  suit  can  be  brought  upon  the  undertak- 
ing until  leave  is  given  by  the  court  to  obtain  its  possession,  and 
that  fact  is  not  averred  in  the  petition. 

The  argument  to  sustain  this  point  is  drawn  from  the  practice 
of  courts  of  equity,  where  the  rule  referred  to  has  been  asserted, 
and  in  the  English  courts  maintained.  It  is  confined  to  injunction 
bonds  only,  and  is  intended  to  restrain  the  obligee  from  an  im- 
proper use  of  his  security ;  the  tribunal  which  has  heard  the  case, 
and  decided  it,  claiming  a  very  large  discretion  in  permitting  its 
suitors  to  ask  indemnity,  in  a  court  of  law,  for  any  matter  that  has 
been  once  litigated  before  the  chancellor.  And,  the  peculiar  organ* 
ization  of  the  courts  of  equity  and  common  law  in  Great  Britain, 
their  multiplied  forms,  as  also  the  well-defined  boundary  that 
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separates  those  tribunals,  not  only  as  to  jurisdiction,  but  in  tho 
517]  functions  *of  those  who  administer  the  law,  may  well  excuse 
the  exercise  of  this  power. 

But  in  this  country  there  is  no  propriety,  we  think,  for  such  a 
practice.  It  has  never  been  adopted  in  Ohio.  No  suitor  has  tfver 
supposed  it  necessary,  that  a  bond,  executed  for  his  indemnity, 
could  not  be  sued  upon  whenever  a  right  of  action  accrued  with- 
out obtaining  leave  of  the  court  in  which  it  is  filed.  Such  we  be- 
lieve should  be  the  practice  now  ;  though  in  a  proper  case,  we  are 
satisfied  that,  in  dismissing  an  attachment,  we  may  make  it  a  part 
of  our  judgment  that  no  suit  shall  be  brought  upon  the  undertak- 
ing. The  exercise  of  that  power,  however,  must  always  depend 
upon  the  peculiar  circumstances  of  each  case.  The  plaintiff  in  at- 
tachment must  be  without  fault. 

The  question  as  to  the  necessity  of  an  order  to  withdraw  the  bond 
for  suit  was  discussed  in  McNeely  v.  Carter,  1  Ired.  139.  In  that 
case  Chief  Justice  Buffin  held,  "  that  a  court  of  law  can  take  no  no- 
tice of  the  means  by  which  the  obligee  obtained  possession  of  the 
injunction  bond  ;  the  declaration  need  not  set  out  an  order  to  de- 
liver the  bond  to  the  obligee.  It  is  sufficient  for  the  court  of  law, 
that  the  plaintiff  has  then  the  bond  of  which  he  makes  profert." 
And  this  we  hold  to  be  the  rule  that  should  control  our  action ; 
more  especially  when  the  instrument  declared  on  is  within  our  con- 
trol, and  its  improper  use  may  at  any  time,  on  motion,  be  restrained. 

It  is  urged,  secondly,  that  there  is  no  allegation  in  the  petition, 
that  the  attachment  was  sued  out  without  any  probable  cause,  or 
that  the  conduct  of  the  defendant  was  malicious.  If  this  action 
could  be  assimilated  to  a  suit  for  a  malicious  prosecution,  there 
would  be  great  force  in  this  objection  ;  but  we  apprehend,  it  is  but 
518]  a  statutory  *remedy,  upon  a  statutory  bond,  and  the  liabil- 
ity is  created  whenever  it  appears  the  condition  of  the  bond  is 
broken,  by  the  affirmation  of  the  fact  upon  which  the  right  to  in- 
demnity is  predicated.  By  the  section  193  of  the  code  it  is  required 
that  before  the  order  can  issue,  an  undertaking  can  be  entered  into 
by  the  plaintiff  to  pay  all  the  damages  the  defendant  may  sustain 
by  reason  of  the  attachment,  if  the  order  be  wrongfully  obtained/* 
This  is  the  language  of  the  undertaking  declared  on  in  the  present 
case,  and  the  averment  is,  the  attachment  was  wrongfully  obtained, 
thereby  affirming  that  the  condition  of  the  bond  was  broken  and 
asking  tho  appropriate  relief. 
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We  suppose  the  object  of  the  security  to  the  debtor  was  to  pro- 
vide indemnity  for  the  direct  injury  he  might  sustain  by  the  seizure 
and  detention  of  his  property.  To  compensate  him  for  any  other 
damages  than  those  that  immediately  follow  the  attachment,  we  do 
ntft  think  was  the  intention  of  the  legislature  in  adopting  the  rem- 
edy and  requiring  the  security  to  be  entered.  An  action  upon  the 
undertaking  does  not  supersede  a  suit  for  any  consequential  injury 
to  the  reputation  or  feelings  of  the  debtor,  growing  out  of  the  un- 
just and  malicious  conduct  of  the  creditor;  this  remedy  is  still  pre- 
served, and  the  injured  party  may  avail  himself  of  its  benefits. 

This  is  the  ruling  of  the  Court  of  Appeals  of  Kentucky,  under 
a  statute  very  similar  to  ours.  In  Petit  et  al.  v.  Mason,  8  B.  Mon. 
51,  Judge  Sim  son  ruled,  "  that  if  the  defendant  obtains  an  order  of 
attachment  wrongfully,  the  condition  of  the  bond  is  violated ;  the 
plaintiff  is  not  bound  to  show  malice,  nor  can  the  defendant  rely, 
by  way  of  defense,  upon  probable  cause.  He  may  properly  recover 
all  costs  and  damages  he  has  Sustained,  by  reason  of  the  [519 
wrongful  attachment,  in  the  deprivation  of  the  use  of  his  property, 
its  loss,  destruction,  or  deterioration,  but  for  all  other  injuries  he 
must  resort  to  his  action  on  the  case." 

The  same  rule  is  adopted  by  the  Supreme  Court  of  Alabama. 
They  hold,  "that  if  the  plaintiff,  under  color  of  the  process,  do,  or 
procure  to  be  done,  what  the  law  has  not  authorized,  and  the  de- 
fendant is  thereby  injured,  it  seems  clear  that  he  is,  in  such  case, 
as  much  as  in  any  other,  entitled  to  redress  from  the  party,  whose 
( illegal '  or  wrongful  act  has  caused  the  injury,  although  it  may 
have  been  done  without  malice."  Wilson  v.  Outlaw,  Miner,  347 ; 
Kirksey  v.  Jones,  7  Ala.  622.  See  also  Hayden  v.  Sample,  10  Mo. 
215;  Winser  v.  Oroutt,  11  Paige,  578;  Dunning  v.  Humphrey,  24 
Wend.  31. 

We  think  the  principle,  established  in  these  cases,  commends 
itself  to  our  judgment,  as  not  only  sound  but  practical,  and  we 
cheerfully  adopt  it. 

It  is  also  claimed  that  the  petition  contains  no  averment  that  the 
damages  sought  to  be  recovered  have  been  first  liquidated  in  an- 
other action.  The  practice  in  this  state,  in  suits  upon  an  official 
or  statutory  bond,  does  not  support  the  position  thus  assumed  by 
the  defendant.  We  are  not  aware  that  it  has  been  claimed,  except 
in  actions  upon  the  bond  of  an  administrator  or  executor,  that  the 
amount  to  be  recovered  should  be  ascertained  in  a  prior  suit ;  on 
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the  contrary,  appearance  bail  bonds  and  injunction  bonds  have 
always  furnished,  not  only  the  right  to  the  party  interested  to  sde, 
bnt,  when  sued,  damages  have  always  been  recovered  commensurate 
with  the  right  of  action.  The  State  v.  Sbernlan  et  al.,  3*Ohk>,  607 ; 
The  State  v.  Humphreys,  7  Ohio,  part  1, 123. 
520]  *This  construction  of  the  law  is  directly  recognized  and 
sustained  in  Dickenson,  adm'r,  *.  McGraw,  4  Band.  168 ;  Herndon 
v.  Forney  et  al.,  4  Ala.  247;  Petit  et  al.  v.  Mason,  8  B.  Mon.  51 ; 
Falls  et  al.  v.  McAffee  et  al.,  1  Iredell,  140;  Dunning  v.  Humphrey, 
24  Wend.  31 ;  Winser  v.  Wood  et  al.,  11  Paige,  578.  See  also 
Drake  on  Attachment,  sees.  119  to  170,  where  the  authorities  are 
collected,  and  the  rule  very  clearly  illustrated. 

There  would  seem  to  be  no  good  reason  why  the  suit  upon  the 
bond  should  not  determine  tbe  whole  controversy.  The  defendant 
can  not  complain,  for  be  is  thus  saved  unnecessary  expense,  and 
circuity  of  action  is  avoided.  And  when  we  confine  the  right  of 
recovery  to  the  causes  we  have  already  indicated,  the  issues  do  not 
become  complicated,  nor  inconsistent  with  the  fullest  examination 
of  the  cause  of  action,  as  well  as  its  defense. 

On  the  whole  case  we  hold  the  petition  to  be  sufficient,  and  over- 
rule tbe  demurrer.    Leave  is  given  to  answer. 

Ketchum  <k  Headvngton,  and  J.  Abraham,  for  plaintiff. 

Wortkington  dk  Matthews,  for  defendants. 

This  case  was  afterward  tried  before  Gholeon,  J.,  at  special 
term,  on  the  merits,  and  a  verdict  was  found  for  tbe  plaintiff,  for 
$1000  in  damages,  $500  of  which  were  remitted,  on  the  suggestion 
of  the  court 


521]  *In  General  Term— February,  1865. 

Before  Judges  Stoker,  Spencer,  and  Gholson. 

Raphael  Simmons  v.  Egbert  A.  Thompson  it  al. 

Where  a  tenant  of  a  room  or  store  in  a  block  of  buildings  holds  over  his  term 
after  notice  to  quit,  and  the  landlord  tears  down  the  residue  of  the  block, 
so  as  to  render  it  unsafe  for  the  tenant  longer  to  remain,  whereby  he  is 
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obliged  to  vacate  the  premises  and  remove  his  goods,  the  landlord  is  not  a 
1re.«po89er,  nor  amenable  to  damages  for  an  injury  sustained  by  the  tenant 
in  his  business  or  to  his  goods  from  the  removal* 

In  such  case,  after  the  tenant  has  removed  his  goods,  leaving  a  few  articles 
only  of  insignificant  value,  with  a  pile  of  rubbish,  upon  the  premises,  by 
way  of  retaining  his  possession,  the  landlord  has  a  right  to  enter  the 
premises  forcibly,  and  remove  the  goods,  doing  no  wanton  or  unnecessary 
damage. 

[VbfrS  W.L.  M.6U] 

This  was  *  petition  in  error  to  reverse  a  judgment  rendered  by 
Storcr,  J.,  at  special  term,  in  an  action  brought  by  the  present 
plaintiff,  to  recover  damages  for  an  alleged  trespass  committed  by 
the  defendants  in  forcibly  entering  npon  certain  premises  (situated 
in  Cincinnati)  in  possession  of  tbe  plaintiff,  and  evicting  him  and 
his  goods  therefrom. 

Upon  the  trial  of  the  original  cause,  it  appeared  in  evidence  that 
at  the  time  of  the  alleged  grievance  the  plaintiff  was  occupying  a 
small  room  as  a  cigar-store,  on  the  ground  floor  of  a  block  of  build- 
ings owned  by  two  of  the  defendants,  Thompson  and  McArthur, 
who  had  purchased  from  Jonas  on  the  11th  day  of  December,  1853. 
The  plaintiff  had  gone  into  possession  under  Wheeler,  then  a  tenant 
of  Jonas,  and  whose  term  had  expired  in  said  month  of  December. 
Proof  was  offered  by  the  plaintiff  that  he  bad  made  a  verbal  con- 
tract with  Jonas,  prior  to  the  defendants1  purchase,  by  which  be 
was  to  continue  in  tbe  possession  of  the  premises  {then  occupied  by 
him)  for  *more  than  a  year  then  next  following ;  whilst  on  [522 
the  part  of  the  defendants  it  was  proven  that  no  such  contract  had 
been  made  with  Jonas,  nor  any  other  by  which  the  plaintiff  was 
permitted  to  remain  in  the  premises  after  the  expiration  of  Wheel- 
er's term.  In  the  spring  of  1854,  the  residue  of  the  building  having 
been  vacated  by  the  other  occupants,  the  defendants  gave  the 
plaintiff  notice  to  quit,  preparatory  to  tearing  down  the  house  for 
the  purpose  of  rebuilding  it.  The  plaintiff  refused  to  leave,  con- 
tinuing business  as  before.  Thereupon  the  defendants  commenced 
tearing  down  the  residue  of  the  building,  and  when  they  bad 
reached  the  walls  of  that  portion  of  it  which  was  occupied  by  the 
plaintiff,  the  latter,  deeming  it  unsafe  to  remain  longer  in  posses- 
sion, quitted  the  premises  with  all  his  stock;  but,  by  way  of  retain- 
ing possession  in  law,  left  therein  a  box,  containing  bricks  and  hay, 
and  part  of  a  barrel  of  salt,  of  no  special  value.    After  the  room 
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was  thus  vacated,  the  defendants  took  forcible  possession  of  and 
tore  it  down,  with  the  residue  of  the  building ;  what  became  of  the 
salt  and  stubble  did  not  appear ;  nor  was  any  proof  offered  that 
the  plaintiff  had  sustained  injury  in  his  goods  or  business  other 
than  by  his  removal,  or  that  the  defendants  had  neglected  proper 
care  in  taking  the  building  down. 

In  this  state  of  case,  the  court  charged  the  jury,  among  other 
things,  "if  they  should  find  that  the  plaintiff's  term  had  expired, 
and  he  had  no  right  to  the  possession  of  the  room  in  question,  the 
defendants  had  the  right,  as  owners  of  the  entire  building,  to  enter 
and  take  possession  thereof,  and  would  not  thereby  be  trespassers, 
unleBs  they  had  used  more  force  than  was  legally  necessary  for 
that  purpose."  The  jury  found  a  verdict  for  the  defendants, 
523]  *upon  which  judgment  was  rendered ;  and  to  reverse  which, 
the  present  petition  was  filed. 

The  error  assigned  was  the  misdirection  of  the  court  to  the  jury, 

in  its  charge,  above  set  forth. 

■ 

Spenceb,  J.,  delivered  the  opinion  of  the  court.  ^/ 

The  only  part  of  the  case  to  which  the  charge  could  properly  be 
applied,  was  the  forcible  entry  by  the  defendants  into  the  premises 
after  they  had  been  vacated  by  the  plaintiff,  and  removing  some 
rubbish  left  there  by  the  plaintiff  for  the  sole  purpose  of  retaining 
his  unlawful  possession  ;  in  the  doing  of  which  no  harm  was  oc- 
casioned the  plaintiff,  unless  the  mere  forcibly  breaking  and  entering 
into  the  premises  constituted  such  harm.  Upon  a  careful  examina- 
tion of  numerous  cases  on  this  subject,  both  English  and  American, 
we  have  not  found  one  in  which  it  has  been  held,  that  a  person 
having  the  right  of  possession  to  land  entered  upon  by  another, 
or  kept  from  him  unlawfully  by  a  tenant  holding  over,  might  not 
enter  and  take  possession,  using  as  much  force  as  should  be  neces- 
sary for  that  purpose ;  provided,  that  in  so  doing,  he  committed  no 
act  amounting  to  a  breach  of  the  peace,  or  leading  directly  thereto. 
And  in  all  cases  where  an  action  has  been  sustained  in  favor  of  the 
party  thus  entered  upon,  either  he  himself  or  some  person  in  his 
behalf,  has  been  personally  in  possession  of  the  premises ;  or  fris 
goods  have  been  removed  in  such  manner  as  to  occasion  them 
special  damage,  and  thus  caused  the  other  party  to  be  regarded  as 
a  trespasser  ab  initio.  Such  is  the  character  of  all  the  cases  cited 
lin  argument  by  the  plaintiff's  counsel.  Thus,  Hillary  v.  Gay,  6 
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Car.  &.  P.  284,  was  one  where  the  defendant,  having  decoyed  the 
plaintiff  from  *the  house,  procured  a  party  of  Irishmen  to  enter  [524 
it,  who  turned  the  plaintiff's  wife  out  of  doors,  and  threw  his  furnk  ^  *-'-'"'  - 
ture  into  the  street.  Martin,  and  wife  v.  IItiwlandrl  Man.  &  Gr.  '  K- 
<>44,  was  trespass  for  an  assault  and  battery  upon  the  plaintiff's  wife,  -V" 
under  similar  circumstances.  Perry  v.  Fitzhowe,  55  Eng.  G.  L. 
757,  was  trespass  for  pulling  down  and  demolishing  the  plaintiff's 
house  when  he  and  his  family  were  in  its  actual  occupancy.  The 
court  holding  that  such  conduct  inevitably  tended  to  a  breach  of  the 
peace,  and  that  a  party  ought  not  to  be  allowed  "  to  pursue  his 
remedy  at  such  risks.''  $ex  v.  Wilson,  8  T.  ft.  360,  was  an  indict- 
ment  against  twelve  men  for  a  breach  of  the  peace,  in  forcibly  enter- 
ing a  certain  mill,  etc.,  and  expelling  the  procurator.  And  Brook 
v.  Berry,  31  Maine,  293,  was  a  case  where  the  plaintiff's  wife  was 
sick  in  the  house,  wheo  the  defendant  entered  and  took  some  of  the 
windows,  etc.,  from  the  house  after  having  been  forbidden  so  to  do; 
thereby  greatly  exposing  the  person  of  the  plaintiff's  wife.  In  all 
these  cases,  it  will  be  seen  that  the  conduct  of  the  defendant  was 
such  as  either  amounted  to  a  broach  of  peace,  or  inevitably  tended 
to  its  commission. 

On  the  other  hand,  in  Turner  v.  Weymouth,  8  Eng.  C.  L.  280, 
the  plaintiff  was  a  tenant  holding  over,  after  notice  to  quit;  though 
not  in  the  personal  occupancy  of  the  premises,  he  had  retained 
them  with  his  furniture  under  lock  and  key;  the  defendant  (his 
landlord)  broke  open  the  house  with  a  crowbar,  and  removed  the 
furniture.  Held,  that  trespass  would  not  lie,  the  court  citing  with 
approbation  the  case  of  Taunton  v.  Astor,  7  T.  R.  421,  as  in  point, 
to  show  that  under  such  circumstances  the  landlord  had  a  right  to 
enter,  and  should  not  be  driven  to  his  action.  So,  in  Whitney  v. 
Smith,  2  *Foster  (N.  H.),  13,  where  the  plaintiff  had  left  the  [525 
personal  occupancy  of  the  premises,  but  still  kept  part  of  his  furni- 
ture there,  it  was  held  that  the  defendant,  having  the  right  of  pos- 
session, might  enter  and  remove  the  plaintiff's  goods  from  the  prem- 
ises, u  doing  no  unnecessary  harm;"  but  if  it  should  appear  that  he 
wantonly  abused  the  goods,  he  might  be  regarded  as  a  trespasser  ab 
initio. 

There  are  several  American  cases,  indeed,  going  far  beyond  some 
of  these,  in  which  courts  of  the  highest  authority  have  held,  that  a 
party  entitled  to  the  possession  of  land  might  justify  an  entry  upon 
it,  even  though  his  adversary  were  in  its  actual  possession,  and  the 

381 


526  SUPERIOR  COURT  OF  CINCINNATI.       [Vol.  I. 

Simmons  «.  Thompson  et  el. 

removal  of  him  or  his  goods  should  tend  to  m  breach  of  the  peace. 
Thus,  in  New  York,  Hyatt  v.  Wood,  4  Johns.  149,  it  was  held 
that  the  owner  of  land,  entitled  to  its  possession,  might  enter  by 
force,  against  a  wrongdoer,  or  tenant  holding  over,  and  oast  him. 
And  though  he  might  be  indicted  for  a  breach  of  the  peace,  he 
would  not  be  liable  in  trespass  "  quart  clausum." 

So,  in  Pennsylvania,  Overdeer  v.  Lewis,  1  Watts  k  Serg.  90, 
where  a  landlord,  without  previous  notice  to  quit,  entered  upon  his 
tenant  holding  over,  and  ordered  him  ont  forthwith;  persisting  in 
his  demand  of  immediate  possession,  although  the  tenant  offered  to 
leave  the  next  day ;  and  commenced  removing  the  tenant's  goods 
himself,  breaking  and  injuring  some.  The  court  said  "  that  the 
landlord  had  a  right  to  put  the  tenant  out  at  once ;  by  night  or  by  day  ; 
and  even  from  motives  of  caprice;"  with  this  limitation,  however, 
that  he  used  no  greater  force  than  was  necessary,  and  did  no  xcanton 
damage,  since  "  a  tenant  at  will  is  bound  to  remove  his  property 
on  request,  without  regard  to  his  own  convenience." 
526]  *And  in  Massachusetts,  Moore  and  wife  v.  Stone  et  al.,  7 
Mete,  147,  where  the  plaintiff  Moore  was  a  tenant,  holding  over  his 
term ;  during  his  absence  from  home,  the  defendant  (his  landlord) 
came,  with  others,  broke  into  the  house,  took  off  the  doors,  went  to  the 
chamber  of  the  plaintiff's  wife,  who  was  sick  in  bed,  took  out  a  win- 
dow, as  well  as  the  door  from  its  hinges,  and  let  in  a  current  of  cold 
air  upon  the  wife.  Chief  Justice  Shaw,  in  pronouncing  the  opin- 
ion of  the  court,  said  (page  167),  "  however  such  an  entry  by  force 
might  subject  the  landlord  to  penalties  for  a  breach  of  the  law,  it 
confers  no  right  of  action  on  the  tenant,  thus  holding  without  any 
right  of  possession."    See  also  13  Pick.  39. 

It  is  wholly  unnecessary  to  consider  now,  whether  the  court  would 
be  inclined  to  go  the  full  length  of  the  rule  laid  down  in  these  latter 
cases ;  or  whether,  indeed,  these  cases  may  not  be  well  reconciled 
with  the  others  cited,  by  considering  the  different  forms  and  pur- 
poses of  each.  Sufficient  it  is,  that  they  all  warrant  us  in  sustain- 
ing the  rule  to  the  extent  laid  down  by  the  judge  in  his  charge  to 
the  jury  upon  the  trial  at  special  term,  and  as  properly  applicable 
to  the  facts  in  proof. 

But  it  seems  to  be  considered  by  the  plaintiffs  counsel  that  the 

present  is  analogous  to  the  case  of  Perry  v.  Fitzhowe  ubi  sup.,  where 

the  defendant  commenced  tearing  down  the  plaintiff's  house,  there. 

by  forcing  him  to  leave  it;  and  that  the  charge  of  the  court,  as  appli- 
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cable  to  such  a  case  was  erroneous.  Although  there  may  be  some 
shades  of  resemblance,  there  is  a  striking  difference  in  fact  between 
the  two  cases.  There,  the  defendant  went  upon  the  premises  in  the 
actual  occupancy  of  the  plaintiff,  owned  by  him  (but  a  small  portion 
thereof  being  *upon  the  land  of  the  defendant),  and  com-  [527 
raenced  tearing  them  down,  whereby  the  plaintiff,  for  his  own  safety, 
was  compellod  to  move  from  his  own  part  of  the  premises.  Here 
the  defendants,  instead  of  going  upon  the  premises  occupied  by  the 
plaintiff  and  in  part  owned  by  him,  went  upon  those  adjoining, 
which  they  had  a  right  to  remove,  and  by  tearing  them  down  ren- 
dered it  (as  was  claimed)  so  unsafe  for  the  plaintiff  to  remain  in 
the  place  unlawfully  held  by  him  that  he  was  compelled  to  remove. 
Now,  we  can  not  perceive  how  the  plaintiff  could  have  maintained 
an  action  for  an  injury  to  his  business  and  goods  occasioned,  not 
by  any  direct  trespass  of  the  defendants,  nor  by  any  nuisance  as 
such  created  by  them  in  demolishing  the  adjoining  premises,  but  by 
his  removal  from  a  possession,  which,  in  law,  he  was  bound  to  make. 
Nevertheless,  if  his  right  of  action  could  be  admitted  on  the  lat- 
ter ground  alone,  he  was  not  in  anywise  impeded  or  hindered  by 
the  charge  of  the  court  excepted  to.  That  charge  had  reference  to 
the  actual  entry  made  by  the  defendants  upon  the  premises ;  an  act 
entirely  distinct  from  and  subsequent  to  that  by  which  the  plaintiff 
was  compelled  to  remove ;  and  if  the  charge  did  not  allude  to  this, 
it  had  no  particular  bearing  upon  the  case;  for  this  was  the  only 
entry  proved  or  complained  of  on  the  trial.  The  tearing  down  of 
the  adjacent  building  was  no  entry  upon  nor  trespass  to  the  plaint- 
iff's possession. 

We  find  no  error  in  the  record  at  special  term,  and,  therefore, 
the  judgment  will  be  affirmed. 

Miner  db  Oliver,  for  plaintiff. 

E.  A.  Thompson,  for  defendants. 

N.  B. — Gholson,  J.,  having  been  of  counsel  for  plaintiff,  did  not 
sit  in  the  case. 
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528]  *In  Special  Term— April,  1865. 

Gholson,  J.,  presiding. 

Joseph  How  v.  Charles  Bodman. 

Where  the  petition  alleges  M  that  the  defendant  published  a  false  and  malicious 

.  libel  concerning  the  plaintiff/1  though  it  should  appear  from  the  petition 

that  the  communication  was  a  privileged  one,  held  on  demurrer  that  the 

petition  was  good.    It  is  no  defense  that  the  communication  was  privileged, 

if  it  should  be  proved  to  be  false  and  malicious. 

The  rule  is,  that  if  the  occasion  be  such  as  repels  the  presumption  of  malice,  the 
communication  is  privileged ;  and  the  plaintiff  must  then,  if  he  can,  give 
evidence  of  malice;  and  if  he  gives  no  such  evidence,  it  is  the  office  of  the 
Judge  to  direct  a  non-suit,  or  a  verdict  for  the  defendant. 

• 
The  petition  of  the  plaintiff  alleged  that  "  the  defendant  pub- 
lished the  following  false,  malicious,  and  defamatory  libel  concern- 
ing the  plaintiff,"  and  then  set  out  the  writing  claimed  to  be  libelous. 
This  was  in  the  form  of  a  petition  by  the  defendant  to  the  city 
council  of  Cincinnati,  imputing  charges  of  misconduct  against  the 
plaintiff  as  a  tobacco  inspector,  ,and  praying  for  his  removal  from 
office. 

To  this  petition  the  defendant  demurred,  on  the  ground  that  it 
did  not  state  facte  sufficient  to  constitute  a  cause  of  action. 

The  demurrer  was  argued  by  Fox  and  Chambers,  for  plaintiff ;  E. 
Pendleton  and  Walker,  for  defendant. 

Gholson,  J.  In  this  case  I  am  asked  on  a  demurrer  to  the  peti- 
tion to  look  at  the  writing  alleged  to  be  a  false  and  malicious  libel, 
and  decide  that  the  allegation  can  not  be  true,  and,  therefore,  that 
there  is  no  sufficient  cause  of  action. 

When  defamatory  matter  is  published,  which  is  false  in  fact, 
malice  is  a  presumption  of  law.  This  presumption  of  malice  is 
5*29]  rebutted,  if  it  appears  from  an  examination  +of  the  matter 
published  that  it  falls  within  the  description  of  what  are  called 
privileged  communications.'  It  has  been  considered  that  whether 
the  matter  published  is  to  be  deemed  privileged  is  a  question  of  law. 
But,  though  the  matter  might  be  considered  as  privileged,  this 
would  be  no  answer  to  the  action,  if  in  its  publication  there  was 
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malice  in  fact  The  matter  being  a  privileged  communication,  only 
takes  away  the  legal  presumption  of  malice ;  it  is  no  answer  to  the 
charge  of  publishing  defamatory  matter,  which  is  false  in  fact,  and 
published  maliciously,  and  pot  bona  fide,  or  from  a  proper  motive. 
The  protection  which  the  occasion  for  the  publication  might  other- 
wise afford,  ceases,  when  it  is  shown,  that  it  has  been  abused  for 
malicious  purposes,  or  from  improper  motives,  and  the  responsibility 
for  any  false  and  defamatory  statements  is  the  same  as  in  other 
cases. 

The  statement  in  this  case  is,  that  the  defendant  published  a  false 
and  malicious  libel  concerning  the  plaintiff.  Under  this  allegation 
the  plaintiff  might  offer  proof  to  show  that  the  writing  published 
was  in  fact  both  false  and  malicious.  The  privilege  claimed  would 
be  no  answer  to  a  case  made  out  by  direct  proof  of  falsehood  and 
malice.  If,  therefore,  on  looking  into  the  writing,  I  should  bo  of 
opinion  that  it  was  a  privileged  communication,  it  would  not  follow 
that  the  plaintiff  had  shown  no  cause  of  action.  The. things  con- 
tained in  the  writing  set  out  in  the  petition  reflect  injuriously  on 
the  character  of  the  plaintiff;  if  they  have  been  written  falsely 
and  maliciously,  there  is  a  cause  of  action.  How  far  the  question 
of  privilege  may  affect  the  character  of  the  proof  requisite  to  sus- 
tain the  action,  will  be  a  proper  matter  of  consideration  on  the 
trial,  and  it  will  then  be  the  proper  time  to  determine  whether 
♦the  writing  alleged  to  be  a  libel  was  a  privileged  communi-  [530 
cation.  The  rule  is,  that  if  the  occasion  be  such  as  repels  the  pre- 
sumption of  malice,  the  communication  is  privileged,  and  the  plaint- 
iff must  then,  if  he  can,  give  evidence  of  malice ;  if  ho  gives  no  such 
evidence,  it  is  the  office  of  the  judge  to  say  that  there  is  no  ques- 
tion for  the  jury,  and  to  direct  a  nonsuit  or  a  verdict  for  the  de- 
fendant.   Taylor  v.  Hawkins,  16  Q.  B. ;  71  E.  G.  L.  308-321. 

The  demurrer  to  the  petition  will  be  overruled,  and  leave  given 
to  the  defendant  to  answer. 
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Sleeper  r.  Sleeper  et  al. 

Tt  is  not  proper  practice  for  the  attorney  for  plaintiff  to  acknowledge  service 
of  process  for  the  defendant,  and  thereby  bring  him  into  court.  And  the 
court  in  such  case  will  refuse  to  enter  up  judgment. 

Gholson,  J.  This  case  has  been  submitted  to  me  with  the  view 
of  obtaining  a  judgment  for  the  sale  of  mortgaged  property.  It 
is  proposed  to  take  the  judgment  on  the  consent  of  the  parties  de- 
fendant, represented  by  counsel,  and  on  default  as  to  those  not  so 
represented.  I  have  not  the  least  doubt  that  the  debts  are  due  as 
stated  in  the  judgment  proposed  to  be  entered,  and  that  the  prop- 
erty should  be  sold  for  their  payment;  and  I  have  entire  confidence 
in  the  learned  counsel  who  has  submitted  the  papers.  The  proceed- 
ing, I  am  satisfied,  is  going  on  with  the  best  intentions  and  with 
the  approbation  of  those  most  interested,  and  it  is  with  regret  that 
.531]  I  feel  compelled  to  interpose  any  delay.  *But  there  is  an  ob- 
jection to  the  mode  adopted  to  bring  the  parties  before  the  court, 
-which,  if  overlooked  in  a  case  in  which  I  am  able  to  say  with  most 
perfect  candor  what  has  been  said,  might  create  a  difficulty  in  some 
(Other  case. 

The  code  provides,  section  55,  that  "  a  civil  action  must  be  com- 
menced by  filing  in  the  office  of  the  clerk  of  the  proper  court  a 
petition,  and  causing  a  summons  to  be  issued  thereon."  According 
"to  section  61,  the  service  of  a  summons  can  only  be  made  by  the 
-officer  to  whom  it  is  directed,  or  by  some  person  not  a  party  to  the 
-action,  appointed  by  such  officer,  which  appointment  must  be  in- 
-dorsed  on  the  writ.  By  section  62,  the  manner  of  actual  service  is 
prescribed.  Section  65  is  as  follows :  "An  acknowledgment  on  the 
tback  of  the  summons,  or  the  voluntary  appearance  of  a  defendant, 
is  equivalent  to  service." 

As  the  papers  in  this  case  have  been  presented  to  me,  it  appears 
that  the  attorneys  for  the  plaintiff,  who  is  a  mortgagee  seeking  a 
sale  of  the  mortgaged  property,  issue  the  summons  and  then  ac- 
knowledge its  service  as  attorneys  for  the  mortgagor,  and  several 
others  named  as  defendants.  To  this  mode  of  bringing  the  parties 
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into  court  J  can  not  assent,  though  fully  satisfied  that  no  wrong  or 
injury  will  result  in  this  particular  case. 

A  learned  English  judge  once  laid  down  the  rule  that  in  no  case 
whatever  should  a  solicitor  act  for  plaintiff  and  defendant.  But 
Lord  Langdale,  referring  to  that  rule,  very  justly  observed,  "that 
it  could  not  be  enforced,  for  the  solicitor  had  the  power  of  resorting 
to  the  expedient  of  acting  by  another  solicitor  nominated  by  him- 
self. Experience  of  this,"  etc.  He  said  on  the  same  occasion, 
"There  have  been  instances/1  etc.    29  Eng.  Ch.  451. 

*In  a  note  to  Mooiton's  Chancery  Practice  this  matter  is  [532 
referred  to,  and  some  very  correct  observations  to  the  same  purport 
are  made. 

These  authorities  doubtless  show  that  there  are  cases  in  which  it 
may  be  proper  for  the  same  solicitor  to  represent  interests  appar- 
ently adverse ;  but  surely  it  would  be  going  too  far  to  allow  the 
practice,  except  where  the  parties  have  been  brought  before  the 
court  by  a  service  of  process  in  the  ordinary  mode.  I  have  been 
able  to  find  no  instance  in  which  the  solicitor  for  a  plaintiff  has 
been  allowed  to  acknowledge  service  of  process,  or  enter  an  appear- 
ance for  an  adverse  party.  Unless  some  authority  can  be  shown  to 
sustain  such  a  practice,  I  am  unwilling  to  see  it  adopted,  and  must 
therefore  decline  to  enter  the  judgment  in  the  present  case,  until 
the  objection  I  have  referred  to  shall  be  obviated. 

N.  B. — This  objection  was  subsequently  obviated,  by  the  attorney 
producing  a  power  of  attorney  authorising  him  to  act  in  the  premises. 


In  Special  Term — Stores,  Jn  presidiog. 
John  Bates  v.  James  Wiles. 

Where  stocks  are  transferred  as  collateral  security,  with  a  power  to  the  creditor 
to  sell  the  same  at  private  sale,  or  at  auction,  he  may,  when  the  debt  be- 
comes due,  dispose  of  the  same,  after  demand  of  payment  and  notice  of  the 
time  and  place  of  sale  to  the  debtor. 

The  sale  must  be  conducted  in  perfect  good  faith;  the  bailee  is  the  trustee  of 
the  bailor,  and  his  conduct  will  be  carefully  examined  by  the  court.  If  the 
sale  has  not  been  made  in  the  usual  mode,  but  at  short  notice,  or  without 
notice  to  the  debtor,  it  will  be  declared  invalid. 
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A  mortgage  of  personal  property  transfers  the  legal  title  to  the  mortgagee;  the 
mortgagor  holding  the  possession  by  the  consent  of  the  mortgagee  only, 
who  may  at  any  time  reclaim  it,  unless  there  is  an  agreement  to  the  contrary. 

533]  *The  transfer  of  property  as  a  pledge  doea  not  convey  the  legal  title ;  that 
is  still  held  by  the  owner ;  a  lien  accompanied  by  possession  is  the  only 
right  vested  in  the  creditor. 

The  measure  of  damages,  when  stocks  are  sold  without  demand  and  notice,  will 
be  their  highest  market  value,  at  any  time  between  the  day  of  sale  and  the 
commencement  of  the  suit. 

[1  C.  S.  G.  B.  687,  652;  Vide  14  O.  S.  467.] 

Storeb,  J.  This  case  is  submitted  for  the  decision  of  the  court 
on  the  following  facts : 

The  defendant  borrowed  of  the  plaintiff  $5000,  and  gave  his  note 
dated  15th  September,  1853,  at  one  year,  for  the  amount;  at  tho 
same  time  he  deposited  with  the  plaintiff,  as  security,  certificates 
for  two  hundred  shares  of  stock  in  the  Cincinnati  and  Western 
Eailroad,  authorizing  the  creditor  to  dispose  of  the  stock  at  private 
sale  or  at  auction,  whenever  the  credit  expired,  appropriating  the 
proceeds  of  such  sale  first  to  the  payment  of  the  note,  and  the 
balance,  if  any  should  then  remain,  to  be  returned  to  the  debtor. 

On  the  23d  November,  1854,  the  creditor  sold  tho  stock  at  auction, 
without  having  demanded  payment  of  the  debtor,  or  notified  him 
of  the  time  and  place  of  sale.  The  amount  realized  from  the  sale 
was  $1065,  which  is  credited  on  the  note. 

It  is  claimed  in  the  defendant's  answer,  that  the  price  at  which 
the  stocks  were  sold  was  less  than  their  real  value,  and  that  before 
this  suit  was  brought  the  value  thereof  had  risen  in  market.  It  is 
further  claimed  that  the  sale  was  invalid,  and  any  such  increase  in 
value  should  now  be  allowed  as  an  additional  credit  upon  the  note. 

The  only  question  necessary  to  be  decided  is,  what  were  the 
634]  duties  imposed  upon  the  creditor  by  the  deposit  *of  the 
stock;  and  what  must  he  have  dono  before  the  sale,  to  protect  him- 
self from  responsibility  to  the  debtor? 

By  the  pledge  of  the  stock,  the  legal  title  was  not  transferred  to 
tho  creditor.  He  held  a  lien  only  accompanied  by  his  possession. 
He  was  bound  to  keep  the  property  safely,  and  to  deliver  it  to  the 
debtor  whenever  the  debt  and  interest  were  tendered;  and  the 
specific  chattel  must  then  be  surrendered,  not  another  of  the  same 
kind,  or  its  equivalent.  In  this  a  pledge  differs  from  a  mortgage 
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of  chattels ;  in  the  latter  case,  the  legal  title  is  conveyed  by  the 
mortgagor  by  the  instrument  of  mortgage,  and  the  possession  is 
only  retained  by  the  mortgagor  at  the  -will  of  the  mortgagee,  unless 
there  is  some  stipulation  to  the  contrary.  Hence  the  mortgagee 
may  resume  the  possession  of  the  thing  mortgaged,  at  any  time, 
and,  even  -when  he  has  agreed  to  permit  the  mortgagor  to  retain  it, 
may  still  exercise  his  right  to  reclaim,  if  the  mortgagor  is  doing 
any  act  inconsistent  with  the  mortgagee's  paramount  right,  or  that 
may  impair  or  destroy  it.  2  Spence's  Eq.  Jur.  771 ;  Story  on  Bail- 
ments, sec.  346 ;  Kemp  i>.  Westbrook,  1  Ves.  278 ;  2  Caines'  Cases, 
201 ;  Costilgan  v.  Lansing,  12  Johns.  145 ;  Garlick  v.  Jones,  4  Denio, 
231 ;  Stearns  i?.  Marsh,  2  Hilliard  on'  Mortgages,  241 ;  Hole  v.  Suon- 
hill,  2  Green,  8 ;  Alden  v.  Lincoln,  13  Mete.  204. 

There  is  another  material  distinction  between  a  mortgage  and  a 
pledge.  The  mortgagee  holding  the  legal  title  need  not  have  the 
actual  possession ;  but  the  pledgee  without  possession  has  no  right 
to  assert.  When  the  mortgagee  sells  the  chattel,  he  imparts  the 
title  in  virtue  of  the  estate  conveyed  to  him,  not  because  the  mort- 
gage is  forfeited  by  the  non-payment  of  the  debt;  but  the  right 
*to  sell  the  pledge  exists  only  in  the  creditor,  when  he  takes  [535 
the  proper  measures  to  assert  his  lien.  Story  on  Bailments,  sees. 
287,  29,  297 ;  1  Powell  on  Mortgages,  3 ;  2  Kent's  Com.  577 ; 
Wilson  v.  Little,  2  Comst.  443;  Brownell  v.  Hawkins,  8  Bar.  493. 

There  must  then  be  a  legal  sale  of  the  pledge,  before  the  debtor's 
title  is  divested  and  the  creditor  protected  in  the  execution  of  the 
trust 

Formerly  no  sale  of  a  pledge  was  permitted  by  the  courts,  unless 
it  was  a  judicial  one.  Story  on  Bailments,  sees.  308,  346.  Al- 
though it  is  now  understood  to  be  the  law  that  after  the  debtor  is 
in  default,  the  creditor  may  sell,  it  is  still  held  by  the  French  code, 
as  well  as  that  of  Louisiana,  that  no  other  disposition  of  property 
should  be  allowed.  Code  Napoleon,  "  Du  Gage,"  Art.  2078.  Civil 
Code  of  Louisiana,  Art.  3132. 

It  is  settled  that  the  pawnee  has  his  election  of  remedies  on  the 
pledge,  either  to  file  his  bill  to  foreclose,  or  sell  without  judicial 
process  after  notice  to  the  debtor  to  redeem.  2  Kent's  Com.  582; 
Stearns  v.  Marsh,  4  Denio,  229,  230 ;  Tucker  v.  Wilson,,  1  P.  Wras. 
261 ;  Lockwood  v.  Ewer,  2  Atkyns,  303. 

Whenever  the  debtor  is  without  the  jurisdiction  of  the  court, 
and  can  not  be  personally  notified,  the  creditor  should  file  his  bill 
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to  sell  the  pledge.  2  Story  Eq.,  sees.  1008, 1009;  Story  on  Bail- 
ments, sec.  308;  Garlick  v.  Jones,  12  Johns.  150. 

When  the  creditor  undertakes  to  sell,  -without  a  judicial  order, 
he  must  demand  payment  of  his  debtor,  and  notify  him  personally 
of  the  time  and  place  of  sale.  This  rule  is  strictly  enforced,  and 
the  courts  will  carefully  guard  the  rights  of  the  debtor.  In  the 
536]  execution  of  his  trust  the  ^creditor  will  bo  held  to  the  high- 
est degree  of  good  faith,  and  every  departure  from  established  or 
ordinary  usage  in  the  mode  of  sale  will  be  regarded  with  suspi- 
cion. So  liberal  is  the  law,  that  while  the  pledge  is  in  being,  and 
the  right  of  sale  has  not  been  exercised  by  the  creditor,  the  debtor 
may  have  his  lifetime  to  redeem.  2  Kent's  Com.  581 ;  Hunt  v. 
Ten  Eyck,  2  Johns.  Chy. ;  Wilson  9.  Little,  1  Sandford  S.  C.  351 ; 
Stearns  v.  Marsh,  4  Denio,  229. 

If  a  sale  should  be  made  without  demand  and  notice,  the  debtor 
may  recover  the  value  of  the  creditor,  without  even  tendering  the 
debt  due,  because  by  the  wrongful  act  of  sale  the  creditor  is  inca- 
pacitated from  returning  the  pledge,  and  it  would  be  nugatory  to 
make  the  tender.  Story  on  Bail.,  sec.  349 ;  McLean  v.  Walker,  10 
Johns.  472. 

We  are  satisfied  that  there  could  have  been  no  legal  sale  of  the 
stocks  transferred  by  the  debtor,  in  the  present  case,  until  the 
proper  formalities  had  been  observed.  There  should  have  been  a 
demand  of  the  debt,  and  notice  given  to  the  debtor  of  tho  time  and 
place  of  sale,  and  every  step,  in  the 'progress  of  the  sale  should 
have  been  consistent  with  the  most  careful  regard  to  the  rights  of 
the  debtor. 

As  the  sale  was  made  without  tho  observance  of  the  forms  we 
have  indicated,  the  defendant  has  the  right  to  claim  the  highest 
market  value  of  tho  stocks  between  the  day  of  the  sale  and  the 
commencement  of  this  action. 

We  are  not  prepared  to  adopt  the  rule  that  the  debtor  may  claim 
whatever  may  be  the  value  of  the  stock  at  the  trial.  The  English 
courts  are  inclined,  we  admit,  to  allow  it ;  and  so  of  the  Now  York 
court*,  on  the  ground  that  when  the  price  is  paid  in  advance,  the 
vendor  is  entitled  to  the  highest  value  at  the  time  of  trial.  "  The 
537]  party  *injured  by  the  breach  of  contract  would  then  have 
the  right  to  rescind,  and  should  be  restored  to  all  that  he  has  lost ; 
but  these  courts  do  not  seem  to  have  considered  the  question  which 
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presents  itself  where  the  article  falls  in  value  after  the  price  is  paid/' 
Sedgwick  on  Damages,  273. 

In  Enders  v.  Board  of  Public  Works  et  al.,  1  Grattan,  365;  Wells 
t>.  Abernetby,  5  Conn.  222-227  ;  Smithurst  v.  Woolston,  5  Watts  & 
Serg.  106,  we  find  a  very  distinct  statement  of  what  we  believe  to 
be  the  true  principle.  They  all  deny  that  there  is  any  distinction 
between  contracts  for  the  sale  of  stock,  and  other  personal  property ; 
and  Chief  Justice  Hosmer,Jn  Wells  v.  Abernethy,  says :  "  The  rea- 
son of  the  ordinary  rule  is  so  simple  and  obvious,  that  it  has  been 
universally  embraced,  except  in  the  case  of  stock  contracts ;  when- 
ever a  case  on  this  subject  occurs,  I  shall  be  desirous  of  putting  an 
end  to  the  exception,  without  cause,  by  the  establishment  of  perfect 
uniformity;  as  no  just  reason  can  be  assigned  for  any  discrimina- 
tion." 

We  are  satisfied  with  the  rule  thus  established,  and  regard  it  as 
the  safest,  as  it  is  certainly  the  most  uniform  in  its  application  to 
trade  and  commerce. 

The  plaintiff  may  take  judgment  accordingly. 


In  Special  Term— January,  1866. 
Gholson,  J.,  presiding. 

R  G.  Stannus  and  wife  v.  Walker  &  Brothers. 

In  a  suit  brought  by  a  wife  for  her  separate  property,  she  should  sue  by  her 

next  friend,  and  not  with  her  husband. 
If  the  husband  is  made  party  to  the  suit  at  all,  it  should  be  as  defendant,  not 

as  plaintiff. 

•GtHolson,  J.  This  is  an  action  brought  in  the  name  of  a  [538 
husband  and  wife  against  the  defendants,  to  recover  the  amount  of 
three  promissory  notes. 

The  petition  states  that  the  wife  lent  and  advanced*  to  the  de- 
fendants, at  several  periods,  certain  sums  of  money,  which  were  the 
property  of  the  wife  derived  from  her  own  separate  estate,  and 
known  to  be  so  by  the  defendants.    That  at  the  time  the  loans  were 
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made,  no  note  was  given,  but  that  the  defendants  subsequently  of  their 
motion  made  and  delivered  to  the  husband  three  notes,  correspond- 
ing in  dates  and  amounts  with  the  times  and  amounts  of  the  loans, 
which  notes  were  payable  one  day  after  their  respective  dates,  to 
the  order  of  the  husband.  That  it  was  the  understanding  between 
the  parties,  husband  and  wife,  and  defendants,  that  the  notes, 
though  payable  to  the  order  of  the  husband,  did  not  thereby  be- 
come his  property,  but  were  received  and  held  by  him  as  trustee 
for  the  wife. 

The  petition  further  states  that  the  notes,  after  they  became  due, 
and  not  having  been  indorsed,  were  stolen  from  the  possession  of 
the  husband,  and  are  lost. 

The  sum  of  $1995,  with  interest,  is  claimed  to  be  due  upon  the 
lost  notes  to  the  wife,  for  which  ju4gment  is  asked,  and  such  other 
relief  as  may  be  required. 

To  this  petition  there  is  a  demurrer,  and  several  causes  have 
been  assigned. 

The  first  is,  that  the  action  has  been  improperly  brought  in  the 
name  of  the  husband  and  wife.  In  support  of  this  ground  of  de- 
murrer, it  is  claimed  that  the  petition  does  not  show  any  interest 
539]  in  the  wife.  That  upon  the  facts  *stated,  it  appears  that  the 
notes  were  the  property  of  the  husband,  or,  at  any  rate,  the  legal  title 
was  so  vested  in  him,  that  he  alone  could  sue.  If  it  were  true  that 
the  only  claim  which  could  be  set  up  in  this  case  was  upon  the 
notes,  that  the  notes  had  been  taken  and  received  in  satisfaction 
and  discharge  of  the  original  cause  of  action,  which  became  wholly 
merged  in  the  notes,  the  conclusion  in  this  respect  of  the  counsel 
for  the  defendant  might  be  correct. 

The  debt  in  this  case  is  stated  to  have  been  originally  due  to  the 
wife  as  her  separate  property,  and  the  execution  of  a  note  to  the 
husband,  if  it  bo  considered  a  satisfaction  of  that  debt,  would  also 
amount  to  a  transfer  of  it  to  the  husband.  The  petition,  however, 
states  that  such  was  not  the  object;  that  the  beneficial  interest  was 
still  to  be  in  the  wife ;  that  the  husband  was  to  be  a  mere  trustee 
of  the  notes  for  her  benefit.  I  think  the  petition  will  well  bear 
this  construction,  that  the  notes  were  executed  as  evidence  of  the 
indebtedness,  and  were  placed  in  the  hands  and  made  payable  to 
the  husband  for  the  benefit  of  the  wife. 

In  this  view  of  the  case,  I  do  not  see  that  it  follows  that  the 
right  to  sue  on  the  original  consideration  has  been  lost,  or  that  the 
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notes  should  be  deemed  to  have  been  received  in  discharge  of  the 
debt.  There  is  certainly  no  express  statement  that  such  was  the 
intention  of  the  parties,  and  it  is  not  the  necessary  inference  from 
what  is  stated.    Peter  v.  Beverly,  10  Pet.  532,  567. 

It  is  claimed,  however,  that  the  husband  was  trustee  of  an  ex- 
press trust,  and  under  section  27  of  the  code,  the  suit  should  be  in 
his  name.  Without  stopping  to  inquire  whether  that  section  of  the 
code  precludes  the  joining  the  cestui  que  trust  in  the  action  in  any 
case  in  which  it  *might  be  proper  to  do  so,  though  there  be  [540 
an  express  trust,  I  am  not  satisfied  that  the  trust  in  this  case  was 
of  that  character.  I  should  rather  say,  from  the  statement,  that  it 
falls  under  the  description  of  an  implied  trust  The  notes  ex- 
pressed no  trust ;  it  must  have  arisen  from  the  understanding  that 
as  the  consideration  for  which  they  were  given  belonged  to  the 
wife,  the  title  to  them  was  held  for  her  benefit.  There  would  be 
precisely  the  same  understanding  in  a  case  where  one  man  fur- 
nished the  purchase-money  for  an  estate,  and  the  title  was  taken 
in  the  name  of  another.  In  such  case  there  would  be  an  implied 
trust,  and  it  is  implied  because  such  is  considered  to  have  been  the 
understanding  of  the  parties.  I  do  not  conceive  that  from  the 
statement  in  the  petition  it  was  the  express  understanding  of  the 
parties  that  the  husband  was  to  receive  and  hold  the  notes  as  a 
trustee  for  the  wife ;  it  necessarily  follows  that  an  express  trust  was 
created  in  the  sense  those  words  are  used  in  the  code.  The  infer- 
ence to  my  mind  rather  is,  that  the  notes  were  placed  in  his  hands 
in  the  nature  of  evidence,  or  as  a  security  for  the  debt  due  the  wife, 
and  that  it  was  not  intended  that  the  collection  and  control  of  the 
fund  which  the  notes  represented  were  devolved  on  the  husband 
as  a  trustee  for  the  wife.    The  conclusion  to  which  I  have  arrived 

m 

is,  that  if  it  be  otherwise  proper  that  the  wife  should  sue  on  the 
claim,  there  is  nothing  in  section  27  of  the  code  which  would  pre- 
clude her  from  so  doing. 

The  difficulty  in  my  mind  in  respect  to  the  question  whether 
there  has  been  a  misjoinder  of  parties,  whether  the  present  suit 
has  been  properly  brought,  is  not  so  much  in  respect  to  the  wife 
being  made  a  party,  as  to  the  mode  in  which  it  has  been  done.  I 
think,  as  the  case  stands  *upon  the  statements  in  the  peti-  [541 
tion,  the  action  to  recover  the  amount  of  the  notes  as  the  separate 
property  of  the  wife,  should  have  been  brought  in  the  name  of 
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the  wife  by  a  next  friend,  and  not  in  the  name  of  husband  and 
wife. 

The  money  loaned  to  the  defendants  was  the  separate  property 
of  the  wife.  In  my  opinion,  none  of  the  subsequent  transactions, 
as  stated  in  the  petition,  were  intended  to  divest  her  of  a  separate 
property  in  the  money,  or  should  properly  have  that  effect ;  and 
there  are  statements  in  the  petition,  which  exclude  any  such  infer- 
ence. The  action,  then,  is  substantially  one  which  concerns  the 
separate  property  of  the  wife,  and  the  question  arises,  how  should 
such  an  action  be  brought  ?  Section  28  of  the  code  provides,  that 
"where  a  married  woman  is  a  party,  her  husband  must  be  joined 
with  her ;  except,  when  the  action  concerns  her  separate  property, 
she  may  sue  without  her  husband,  by  her  next  friend."  Is  it  the 
meaning  of  this  section,  that  in  every  case,  where  the  action  con- 
cerns the  separate  estate  of  the  wife,  it  is  a  matter  of  choice  with 
her,  whether  she  sue  in  connection  with  her  husband,  or  by  a  next 
friend  ?  Or,  are  courts  to  determine  by  the  propriety  of  the  case 
and  in  analogy  to  the  rules  established  on  the  subject  before  the 
adoption  of  the  code,  whether  she  should  sue  with  her  husband  or 
by  a  next  friend  ?  Are  there  not  cases  in  which  it  may  be  consid- 
ered that  though  the  husband  should  be  a  party,  it  should  appear 
that  the  wife  was  not  acting  under  his  control  ?  It  is  certain  that 
the  very  next  section  of  the  code  looks  to  cases  in  which  the  rights 
of  husband  and  wife  may  conflict,  and  in  those  cases  she  is  author- 
ized to  sue  alone,  but  except  in  cases  of  divorce  or  alimony,  by  a 
next  friend. 

542]  *The  provision  of  the  code  requiring  the  husband  to  be 
joined  with  the  wife  in  a  suit  where  she  is  party,  except  in  cases 
concerning  her  separate  property,  appears  to  have  been  intended 
to  leave  that  class  of  cases  to  be  decided  in  respect  of  the  question 
of  parties  on  such  rules  as  the  purposes  of  justice  might  require. 
The  provision  could  never  have  been  intended  to  sanction  an  ac- 
tion in  the  name  of  husband  and  wife,  where  such  a  mode  of  bring- 
ing the  action  might  destroy  the  rights  of  the  wife,  or  prevent  a 
proper  adjudication  in  respect  of  the  rights  of  third  persons  in- 
volved in  the  controversy. 

Unless  the  provision  of  the  code  shall  be  construed  to  confer  a 

right  of  action  in  the  name  of  husband  and  wife,  in  respect  of  the 

separate  property  of  the  wife,  which  did  not  exist  before  the  code, 

I  think  the  authorities  show  that  the  present  action  is  improperly 
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brought  in  the  name  of  husband  and  wife.  An  action  bo  brought 
has  been  considered  to  be  the  action  of  the  husband  alone,  and  un- 
der his  exclusive  control ;  and  it  has  been  said,  that  if  it  were  dis- 
missed or  decided  against  him  on  the  merits,  would  not  prevent 
another  action  for  the  same  object,  in  the  name  of  the  wife,  by  her 
next  friend.  Davis  v.  Front,  7  Beavan,  288,  29  Eng.  Gh. ;  Wake  v. 
Parker,  2  Keen,  59. 

This  point  has  been  recently  considered  in  New  York,  and  the 
analogous  section  of  the  code  in  that  state  has  been  construed  in 
the  manner  indicated  above. 

Brownson  and  wife  v.  Gilford,  8  How.  Pr.  389.  In  this  case  all 
the  authorities  bearing  on  the  question  are  ^considered,  and  an 
earlier  case,  holding  that  an  action  concerning  the  separate  prop- 
erty of  the  wife  might  be  brought  either  in  the  name  of  husband 
and  wife,  or  in  the  name  of  the  wife,  by  a  next  friend,  is  overruled. 

*  Without  adopting  all  the  conclusions  stated  in  the  case  of  [543 
Brownson  v.  Gilford,  as  to  the  extent  to  which  the  former  practice 
in  chancery  governs  in  questions  of  this  kind,  1  feel  that  I  may  very 
safely  hold,  that  section  28  of  the  code  does  not  authorize  an  action 
in  the  name  of  husband  and  wife,  in  such  a  case  as  the  present. 
That  in  the  only  view  in  which  an  action  on  the  case  presented  in 
the  petition  can  be  maintained  in  the  name  of  the  wife,  she  should 
properly  sue  by  a  next  friend,  and  though  the  husband  may  be  a 
proper  party  to  the  action,  he  should  be  a  defendant  and  not  a  co- 
plaintiff. 

In  the  view  of  this  case  I  have  taken,  the  other  questions  raised 
on  the  argument  do  not  now  arise,  or  need  not  be  decided. 

The  demurrer  will  be  sustained  for  the  misjoinder,  but  an  amend- 
ment may  be  made  by  inserting  a  next  friend  of  the  wife,  and 
making  the  husband  a  defendant.  I  may  here  mention,  that,  ac- 
cording to  an  authority  in  Now  York,  the  statement  as  to  the  debt 
being  the  separate  property  of  the  wife  may  be  held  defective. 
But  I  do  not  see  that  such  a  question  arises  on  demurrer  under  our 
code.  If  it  be  amended,  however,  the  important  question  alluded 
to  in  the  argument  may  arise  on  the  record  and  be  decided  in  ad- 
vance of  a  trial. 

Miner  &  Oliver,  attorneys  for  plaintiffs. 

King,  Anderson  do  Sage,  for  defendant. 
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544]  *In  Special  Term—Before  Storks,  J 

Fisher  v.  Murdock  et  al. 

The  Superior  Court  of  Cincinnati  has  no  jurisdiction  to  enforce  a  lien  upon  real 
estate  without  the  limits  of  the  city.  Service  upon  the  person  within  the 
city,  does  not  authorize  a  decree  to  subject  real  property,  foreclose  a  mort- 
gage, or  enforce  a  lien  upon  such  property,  if  the  situ*  is  not  within  the  city. 

To  give  jurisdiction  over  the  person,  when  the  procedure  is  under  the  section 
14  of  the  law  organizing  this  court,  or  the  section  46  of  the  code,  the  party 
served  in  the  city  must  be  a  real  party;  one  who  is  directly  interested  in  the 
contract  sought  to  be  enforced;  one  against  whom  a  judgment  may  be  ren- 
dered; a  mere  lien-holder  ought  not  to  be  regarded  as  such  a  party. 

[1  D.  660;  2  C.  S.  C.  B.  169,  162,  216,  216,  668,  669.] 

Storer,  J.  The  petition  is  filed  to  recover  money,  and  enforce  a 
mechanic's  lien ;  the  property  on  which  it  is  alleged  to  exist  being 
in  the.  county  of  Hamilton,  but  without  the  limits  of  the  city  of 
Cincinnati ;  a  motion  is  made  to  dismiss  the  proceedings  for  the  want 
of  jurisdiction,  und  all  the  parties  save  one,  who  is  a  lien-holder 
only,  are  non-residents. 

If  the  defendants  had  not  answered,  and  denied  their  liability  for 
the  debt  set  up  in  the  petition,  I  should  dismiss  all  the  proceedings. 
By  the  answer,  the  defendants  have  submitted  to  our  jurisdiction, 
and  can  not  now  be  permitted  to  withdraw  their  assent  It  is,  how- 
ever, in  personam  only  that  we  can  proceed. 

If  we  have  no  jurisdiction  by  law  over  the  subject-matter,  we 
can  not  take  cognizance  in  rem;  nor  can  we  gain  any  power  by  the 
assent  of  the  parties ;  such  consent  may  take  away  error,  but  can 
not  confer  jurisdiction  where  it  does  not  otherwise  exist. 

We  are  referred  to  the  first  clause  of  the  section  14  of  the  law  or- 
ganizing this  court  to  sustain  the  claim.  It  is  there  stated,  "  that 
545]  whore  the  subject-matter  of  the  action,  *if  for  the  recovery  of 
real  property,  or  for  the  sale  of  real  property,  under  a  mortgage,  or 
lien,  or  other  charge,  or  incumbrance,  is  within  the  limits  of  the  city, 
wo  may  take  jurisdiction.  This  clause  is  clear,  and  I  do  not  un- 
derstand that  it  is  modified,  or  explained,  or  extended  by  any  sub- 
sequent part  of  the  act ;  we  find  no  section  inconsistent  with  its 
provisions ;  we  do  not  find  any  new  power  in  the  fifth  clause  of  sec- 
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tion  14,  to  which  we  have  been  directed ;  nor  is  there  anything  in 
its  language,  or  connection,  to  authorize  any  other  construction  than 
that  we  have  already  given.  It  is  never  permitted,  in  the  construc- 
tion of  statutes,  to  disregard  the  positive  provisions  of  one  portion 
of  a  law,  unless  there  is  direct  repugnance  to  the  clause  in  some 
subsequent  part  of  the  statute,  nor  yet  to  modify  or  alter  what  ad- 
mits of  no  doubt. 

By  section  45  of  the  code,  all  real  actions,  as  well  as  those  to  fore- 
close mortgages  and  subject  liens,  are  confined  to  the  county 
where  the  property  lies.  And  this  was  but  the  remedy  given  by 
section  72  of  the  chancery  act — Swan's  St.  718 — and  what  had 
existed  from  the  earliest  history  of  our  practice,  where  the  process 
was  to  subject  mortgage  property  to  sale.     14  Vol.  O.  L.  398. 

We  can  not  regard  the  mere  addition  of  a  person  as  defendant, 
to  those  who  are  really  defendants,  if  he  should  reside  in  the  city, 
and  is  only  collaterally  connected  with  the  litigation,  who  is  neither 
-  a  contracting  party  nor  liable  to  the  judgment  that  may  be  ren- 
dered, as  authorizing  an  action  against  defendants  who  reside 
without  the  jurisdiction  of  the  court,  under  section  14  of  the  law 
establishing  the  court,  or  section  53  of  the  code :  a  lien-holder  only, 
is  not  such  a  person,  who  can  be  made  defendant,  to  entitle  the 
plaintiff  to  bring  the  real  parties  within  our  jurisdiction. 

*As  the  parties  have  answered,  we  will  take  jurisdiction  to  [546 
try  the  validity  of  the  plaintiff's  claim  to  damages ;  but  we  disclaim 
all  jurisdiction  to  enforce  the  lien. 

Woodruff  dk  Hopkins,  for  plaintiff. 

Jacob  Burnet,  for  defendants. 


In  Special  Term— May,  1855. 
Spencer,  J.,  presiding. 

William  S.  Wright  &  Co.  v.  Ellis  &  Morton. 

C.  &  F.,  insolvent  partners,  obtained  a  draft  from  E.  &  M.,  bankers,  for  $2500,  for 
which  they  gave  their  check  on  R.  Same  day  they  sent  the  draft  by  mail 
boat  to  W.  ft  Co.,  one  of  their  creditors  at  New  Orleans.    The  check  was 
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presented  for  payment  to  R ,  and  dishonored  for  want  of  funds  of  C.  &  F.  to 
meet  it.  £.  &  M.  notified  C  &  F.  of  the  dishonor,  and  demanded  the  re- 
turn of  their  draft.  G.  &  F.  gave  them  an  order  for  the  same  on  W.  &  Co. 
E.  &  M.  telegraphed  the  house  on  whom  the  draft  was  drawn  not  to  pay 
it,  and  notified  W.  &  Co.  before  its  arrival  at  New  Orleans,  that  it  was 
obtained  without  consideration,  and  that  it  would  not  be  paid.  After  the 
draft's  arrival  at  New  Orleans,  defendants  demanded  it  of  W.  &  Co.  This 
was  refused ;  it  was  presented  for  payment,  dishonored,  and  protested ;  of 
all  which  the  proper  notice  was  given  to  E.  &  M.  Suit  was  brought  upon 
the  draft  by  W.  &  Co.  against  E.  &  M.    Held: 

That  as  W.  &  Co.  had  notice  of  the  fraud  used  in  obtaining  the  draft,  before 
they  gave  credit  in  account  with  C.  &  F.,  they  could  not  recover. 

That  the  delivery  to  the  mail,  to  be  transmitted,  was  not  such  a  delivery  as  to 
vest  the  property  in  the  draft  in  W.  &  Co. 

That  no  acceptance  of  the  6ame  was  to  be  inferred  from  such  delivery. 

That  though  the  law  will  presume  a  delivery  and  acceptance  in  certain  cases, 
in  favor  of  natural  justice,  when  goods  are  delivered  to  a  carrier,  eta,  yet 
it  never  presumes  against  natural  justice  and  equity. 

Spencer,  J.  This  is  an  action  brought  by  the  plaintiff*  to  re- 
cover from  the  defendants  the  amount  alleged  to  be  due  on  a  bill 
of  exchange,  drawn  by  the  defendants  upon  their  correspondents  and 
547]  agents,  at  New  Orleans,  in  favor  of  Champlin  *&  French, 
for  the  sum  of  $2500,  and  by  Champlin  &  French  indorsed  to  the 
plaintiffs. 

The  case  has  been  submitted  to  the  court  upon  the  following 
agreed  facts : 

On  the  16th  February,  1853,  Champlin  &  French,  a  firm  doing 
business  in  Cincinnati,  then  in  fact  insolvent,  being  indebted  to 
the  plaintiffs,  a  firm  doing  a  commission  business  in  New  Orleans, 
in  the  the  sum  of  $2500  and  upwards,  purchased  from  the  defend- 
ants the  draft  or  check  sued  upon,  giving  in  payment  therefor  their 
own  check  upon  their  bankers,  S.  S.  Kowe  &  Co.,  of  Cincinnati, 
having  then  but  a  small  balance  in  bank,  wholly  insufficient  to 
cover  the  check.  On  the  same  day  they  inclosed  the  draft  in  a  letter 
directed  to  the  plaintiffs  at  New  Orleans,  and  sent  it  upon  a  steam- 
boat carrying  the  mail,  which  left  on  that  day  for  New  Orleans.  In 
the  afternoon  or  evening  of  the  same  day,  William  S.  Wright,  one  of 
the  plaintiffs,  residing  in  Cincinnati,  whose  business  it  was  to  make 
advances  upon  consignments  shipped  to  their  house  in  New  Orleans, 
called  upon  Champlin  &  French,  and  inquired  if  they  had  remitted9 
to  which  they  replied  they  had  (not  stating  the  mode  of  remittance). 
Due  presentment  of  the  check  for  payment  being  made  by  the  de- 
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fendants,  it  was  dishonored,  for  the  reason  above  stated.  And  on 
the  day  following,  the  defendants  called  upon  Champlin  &  French, 
and  demanded  a  return  of  their  draft.  And  thereupon  Champlin 
&  French  gave  to  defendants  a  written  order  upon  the  plaintiffs, 
to  deliver  up  the  draft  of  defendants,  as  having  been  obtained  with- 
out consideration ;  and  on  the  same  day  defendants  wrote  and  tel- 
egraphed to  their  agents  in  New  Orleans,  upon  whom  the  draft 
was  drawn,  not  to  pay  it,  and  requesting  them  to  notify  the  plaint- 
iffs *and  the  public  of  the  circumstances  of  the  case.  This  [548 
letter  and  dispatch  were  received  by  the  agents  at  New  Orleans, 
who,  in  compliance  therewith,  notified  the  plaintiffs  of  the  circum- 
stances under  which  the  draft  had  been  obtained  by  Champlin  & 
French,  and  that  it  would  not  be  paid.  This  notice  was  given  to 
the  plaintiffs  in  New  Orleans  before  the  draft  was  received  there 
by  them,  and  before  they  were  otherwise  apprised  that  it  had  been 
sent,  except  the  information  given  to  Wright,  as  above  stated.  A 
similar  notice  by  telegraph  had  also  been  received  by  the  plaintiffs, 
from  the  defendants,  on  the  21st  February,  1853.  After  the  draft 
was  received  by  the  plaintiffs  on  the  26th  February,  a  demand  was 
made  upon  them  for  it,  in  behalf  of  the  defendants;  but  they  re- 
fused to  give  it  up ;  and  the  same  was  thereupon  regularly  pre- 
sented for  payment,  payment  refused,  draft  protested,  and  due  no- 
tice thereof  given  to  defendants.  It  was  also  agreed,  that  on  the 
4th  day  of  February,  1853,  Champlin  &  French  had  made  a  remit- 
tance of  the  same  amount  to  the  plaintiffs. 

Had  this  action  been  brought  by  Champlin  &  French,  it  is  very 
certain  there  could  be  no  recovery.  The  facts  stated  show  a  clear 
fraud  on  their  part,  in  obtaining  this  draft,  such  as  precluded  them 
from  acquiring  any  right  therein.  Unless,  therefore,  the  plaintiffs, 
who  derive  their  title  from  them,  can  bo  protected  upon  the  plea  of 
being  innocent  purchasers  for  value,  without  notice,  they  can  not  oc- 
cupy any  better  position  than  could  Champlin  &  French.  To  con- 
stitute a  purchase  for  value,  it  is  not  necessary  that  money  or  other 
valuable  thing  should  have  been  advanced  or  given  by  the  purchaser. 
We  have  held  it  sufficient  that  he  has  given  credit,  in  respect  of  the 
thing  ^purchased,  at  the  time  when  it  is  received,  as  by  the  [549 
extinguishment  of  a  precedent  debt,  or  giving  further  time  of  pay- 
ment thereon.  But  in  all  such  cases  the  credit  must  be  actually 
given  at  the  time  when  the  property  or  other  thing  is  delivered,  and 
before  the  receiving  party  has  any  notice  of  the  want  of  title  in  the 
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other  to  make  the  delivery.  The  question  then  arises,  when  was 
credit  given  by  the  plaintiffs,  if  at  any  time,  to  this  paper?  It  is 
very  clear  that  it  was  not  given  by  the  house  at  New  Orleans  until 
after  it  had  been  notified  of  the  defendants'  rights.  It  is  equally 
clear  that  it  was  not  intended  nor  expected  by  Champlin  &  French 
that  any  credit  should  be  given  to  them  in  payment,  or  on  account, 
until  the  draft  should  have  been  received  by  the  plaintiffs  in  New 
Orleans.  That  was  the  point  of  time  from  which  the  whole  trans- 
action as  a  payment  on  one  side,  and  a  release  on  the  other,  should 
take  effect.  And  it  is  equally  apparent  that  no  such  credit  was 
given,  or  intended  to  be  given,  to  the  transaction  by  the  plaintiffs 
in  Cincinnati ;  but  the  matter  was  referred  to  the  discretion  of  the 
house  in  New  Orleans,  where  payments  in  their  usual  course  of 
bussiness  were  expected  to  bo  made.  This  is  manifest  from  the 
consideration  that  the  check  was  not  handed  over  in  the  first  in- 
stance to  the  plaintiffs  here,  instead  of  being  sent  to  New  Orleans 
for  credit;  that  the  plaintiffs  here  were  not  even  advised  of  the 
nature  of  the  remittance,  nor,  so  far  as  appears,  of  its  amount. 
That  the  same  was  made  wholly  at  the  risk  of  Champlin  &  French. 
And  had  it  miscarried,  or  the  bill  proved  worthless,  the  loss  would 
have  fallen  upon  them,  and  not  upon  the  plaintiffs. 

It  is  claimed,  however,  on  the  part  of  the  plaintiffs,  that  upon  the 
550]  mailing  of  the  letter  containing  this  draft,  *directed  to  them 
at  New  Orleans,  the  delivery  of  the  bill  to  them  was  complete  in 
law,  vesting  them  with  the  title  to  it,  and  that  their  acceptance  of 
and  consent  to  receive  the  same  in  payment  was  not  necessary  for 
that  purpose ;  but  such  assent  (as  it  was  for  their  benefit)  will  be 
presumed  in  law,  until  their  dissent  has  been  made  known. 

With  the  exception  of  the  case  from  Strange  165,  the  only  class 
of  cases  to  which 'our  attention  has  been  called  in  support  of  this 
proposition  are  those  where  goods  have  been  shipped  on  board  of 
a  vessel  by  the  owner,  or  by  his  orders,  consigned  to  his  creditor 
in  payment,  or  on  account,  and  a  bill  of  lading  has  been  signed  by 
the  captain  of  the  vessel,  and  delivered  by  the  owner  or  his  agent 
to  the  captain,  to  be  handed  over  to  the  consignee,  or  otherwise 
been  sent  to  the  consignee,  and  where  the  shipment  was  in  pursu- 
ance of  some  previous  advice.  Such  was  the  character  of  Ward  v. 
Roach  et  al.,  1  Yates  177,  2  Dall.  S.  C.  180 ;  Summeril  v.  Elder,  1 
Binn.  106 ;  Clark  t?.  Mauran  et  al.,  5  Paige  373.  In  all  which  stress 
was  laid  upon  the  fact,  that  a  bill  of  lading  had  been  signed  for  the 
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goods,  which  it  was  said  of  itself  passed  the  title  to  the  consignee ; 
and  upon  the  farther  fact,  that,  upon  equitable  considerations,  the 
title  would  be  regarded  as  vesting  by  the  delivery  to  the  carrier. 

On  the  other  hand,  in  the  case  of  Walter  et  al.  v.  Boss,  2  Wash. 
C.  G.  283,  where  goods  had  been  sent  on  board  a  vessel,  by  a  debtor, 
consigned  to  his  creditor,  and  a  bill  of  lading  actually  signed  there- 
for by  the  captain  of  the  vessel,  of  which  he  retained  his  own  copy, 
but  the  consignor  had  not  put  into  his  hands  a  duplicate  to  be 
handed  to  the  consignee,  nor  in  any  other  manner  parted  with  it ; 
nor  advised  the  consignee,  by  previous  letters,  of  his  *inten-  [561 
Hon  to  remit  in  this  particular  mode,  although  he  had  written  him 
in  general  terms  that  he  would  remit;  it/was  held,  that  the  title  to 
the  goods  had  not  passed  by  the  delivery  to  the  captain,  and  the 
signing  of  the  bills  of  lading;  and  that  the  consignor  had  a  right  to 
withdraw  the  original  shipment,  and  give  the  goods  another  destination. 

The  strongest  case  in  favor  of  the  plaintiffs  is  that  of  Atkin  r. 
Barwick,  1  Str.  165.    That  was  an  action  brought  by  the  assignee 
of  a  bankrupt,  to  recover  the  value  of  some  silks  alleged  to  have 
belonged  to  the  bankrupt.    On  the  7th  of  April,  the  defendants, 
doing  business  in  London,  sent  to  the  bankrupts  at  Penryn,  in 
Cornwall,  by  their  order,  the  goods  in  question,  and  gave  them* 
credit  on  their  books.    On  the  8th  of  May  following,  the  bank- 
rupts (without  the  knowledge  of  the  defendants)  sent  the  same  to 
Mr.  Penhallow,  also  in  Penryn,  for  the  use  of  the  defendants.    On 
the  4th  of  June  the  act  of  bankruptcy  was  committed ;  and  on  the 
6th  the  bankrupts  wrote  a  letter  to  defendants,  stating  "that  their 
affairs  were  in  a  declining  condition ;  that  it  was  not  reasonable* 
the  last  parcel  of  goods  should  go  to  satisfy  their  other  creditors, 
and  therefore  they  had  not  entered  them  in  their  books,  but  left  them, 
with  Penhallow,  who  had  orders  to  deliver  them  to  the  defend- 
ants."   After  the  commission  of  bankruptcy  issued,  and  the  effect* 
were  assigned  to  the  plaintiff,  this  letter  was  received  by  the  de- 
fendants, being  the  first  notice  they  had  of  the  delivery  to  Penhal- 
low; and  as  soon  as  possible  thereafter  they  signified  their  consent 
to  take  the  goods  again.    The  court  held,  that  "  under  the  special 
circumstances,"  the  title  passed  to  the  defendant  by  the  delivery  to 
Penhallow,  the  precedent  debt  being  a  sufficient  consideration  for 
the  ^delivery,  and  as  the  delivery  was  for  the  benefit  of  the    [552 
defendants,  their  assent  to  it,  in  satisfaction,  would  be  presumed 
until  their  dissent  was  made  known.    If  this  had  been  the  only 
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ground  of  the  decision,  the  cue  is  hardly  reconcilable  with  that  of 
Hague  v.  Rolleston,  4  Burr.  2174.  Scott  being  largely  indebted  to 
Rolleston,  on  the  26th  of  March  deposited  certain  bags  of  cochi- 
neal with  Stoat  for  the  defendant,  having  told  Stout,  the  day  before, 
that  they  were  for  the  defendant ;  and  they  were  so  booked  at  the 
warehouse.  On  the  day  following,  Scott  committed  an  act  of 
bankruptcy,  and  the  next  day,  being  the  28th,  he  wrote  to  the 
defendant  a  letter  containing  a  bill  of  parcels,  and  sale  of  the 
cochineal,  dated  on  the  23d,  for  a  sum  less  than  the  amount  of  the 
defendant's  debt  (although  there  had  in  fact  been  no  purchase), 
and  stating  he  had  deposited  the  cochineal  with  Stout,  in  the  de- 
fendant's name  and  for  his  use.  This  letter  was  received  on  the  30th 
of  March,  and  on  the  same  day  the  defendant  received  the  cochineal 
from  Stout.  But  though  the  goods  were  sent  to  the  warehouse 
before  the  bankruptcy,  the  defendant  did  not  then  know  they  were 
there,  and  did  not  declare  his  acceptance  of  them  until  after  that 
time.  The  court  held,  that  no  title  could  have  passed  to  the  de- 
fendant until  the  acceptance  by  him.  The  only  difference  in  fad 
between  this  case  and  that  from  East  is,  that  in  this  the  convey- 
ance was  in  form  a  bill  of  sale,  as  though  a  purchase  had  been  made, 
though  the  obvious  intent  was  to  have  the  cochineal  applied  as  pay- 
ment,pro  tanto,  of  the  debt  due  the  defendant;  whilst  in  the  case 
from  East  there  was  no  bill  of  sale  in  form,  but  a  delivery  for  the 
purpose  of  annulling  the  original  purchase.  There  is  no  doubt 
553]  that  the  case  from  East  was  decided  upon  its  own  ^intrinsic 
•equity,  and  that  the  equity  of  the  doctrine  of  stoppage  in  transitu, 
not  then  fully  established  at  law,  was  applied  to  that  case.  It  does 
not  appear  from  the  statement  in  that  case  that  the  silks  ever  m 
fact  came  into  possession  of  the  bankrupts ;  if  so,  they  were  prob- 
.ably  sent  to  Penhatlow  without  being  opened.  The  language  of 
.the  case  is,  that  the  bankrupts  had  not  yet  "  entered  the  goods  in 
their  books  to  the  credit  of  the  defendants."  And  as  the  purchaser 
ordering  the  goods  had  become  embarrassed  and  unable  to  pay  for 
them  when  they  were  received,  and  credit  had  not  been  given  for 
them,  there  was  an  exceedingly  strong  equity  and  natural  justice 
that  they  should  be  returned  to  the  person  from  whom  they  were 
obtained,  and  who  had  received  no  consideration  for  them. 

Such  was  the  view  of  that  case  taken  by  Lord   Mansfield ? 
in  Alderson  v.  Temple,  4  Burr.  2237.    There  it  appears,  that  on 
"the  10th  October,  the  bankrupts  had  exchanged  notes  with  Bryer  <fc 
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Everard,  for  £600,  payable  in  two  months  after  date.  On  the  7th 
of  November,  they  sent  the  note  given  them  by  Bryer  &  Everard 
(this  one  being  unpaid),  enclosed  in  a  letter,  to  the  defendant,  to 
whom  they  were  indebted  in  a  large  amount,  whether  as  payment 
to  that  extent,  or  whether  it  was  to  be  received  at  the  risk  of  the 
defendant,  did  not  appear.  This  letter  was  not  received  by  the  de- 
fendant until  the  10th  ;  between  which  time  and  that  of  its  being 
sent,  the  bankruptcy  was  committed.  It  further  appeared,  that  the 
note  was  sent  to  the  defendant  in  contemplation  of  insolvency.  It 
was  held  that  the  indorsement  of  the  note  was  fraudulent,  on  the 
part  of  the  bankrupts,  as  against  Bryer  <fe  Everard,  who  would 
thus  be  deprived  of  their  set-off,  and  therefore  void  ;  and  that  the 
act  of  transfer  was  not  ^complete,  as  between  the  parties,  until  [554 
acceptance  and  assent  by  the  defendant. 

The  other  term  judges  put  the  case  expressly  upon  the  ground, 
u  that  assent  is  necessary  to  complete  every  contract ;  and  as  the 
defendant  had  his  election  until  the  10th  of  November,  and  the  act 
of  bankruptcy  was  committed  on  the  8th,  the  contract  was  incom- 
plete" The  remarks  of  Lord  Mansfield  are  so  apposite  to  the 
present  case,  that  I  can  not  avoid  transcribing  a  portion  entire. 
Page  2239,  he  says :  "I  choose  to  put  the  case  upon  the  ground  of 
fraud,  because  the  most  desirable  object  in  all  judicial  determina- 
tions, especially  in  mercantile  ones  (which  ought  to  be  determined 
upon  natural  justice,  and  not  upon  the  niceties  of  law),  is  to  do  sub- 
stantial justice.  And  therefore  I  will  avoid  laying  the  stress  that 
might  properly  be  laid  upon  the  assent  being  necessary  to  complete 
the  contract,  or  the  want  of  delivery  ;  the  solid  ground  of  which  is, 
that  a  contract  shall  be  presumed  complete  upon  any  distinction, 
when  the  justice  of  the  case  requires  it,  though  there  is  no  actual 
delivery.  And  it  is  settled,  that  if  a  man  send  bills  of  exchange, 
or  consign  a  cargo,  and  the  person  to  whom  he  sends  them  has 
paid  the  value  before,  though  he  did  not  know  of  the  sending  them 
at  that  time,  the  sending  of  them  to  the  carrier  will  be  sufficient  to 
prevent  the  assignees  from  taking  these  goods  back,  in  case  of  an 
intervening  act  of  bankruptcy.  But  if  goods  or  bills  of  exchange 
are  sent,  and  the  consideration  has  not  been  received,  the  court  of 
chancery  always  interposes;  and  there  are  numbers  of  adjudged 
cases  of  that  kind  in  chancery  "  (alluding  to  the  equitable  doctrine 
of  stoppage  in  transitu,  not  then  established  at  law).  In  the  case 
in  Strange  there  is  nodo  ubt  but  the  honesty  of  the  case  inclined 
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555]  the  *  court  to  the  judgment  they  gave ;  the  reason  given  turns 
upon  a  subtlety.  The  court  of  chancery  in  that  case  would  have 
interposed  and  said,  "  The  assignees  should  not  have  the  goods 
without  paying  the  price.  I  think  the  determination  was  right, 
and  there  was  an  actual  delivery  to  a  person,  who  became  a  trustee; 
but  a  post  bay  is  not  a  trustee.  I  think  the  case  was  well  supported 
upon  other  grounds  than  those  mentioned  in  the  book." 

And  so,  in  all  the  other  cases  in  which  it  has  been  held  that  the 
title  passed  upon  the  delivery  to  the  carrier,  and  that  assent  or  ac- 
ceptance will  be  presumed,  there  was  strong  intrinsic  equity  in  hold- 
ing the  transfer  complete. 

In  the  first  place  (which  comprises  a  marked  feature  in  such  case 
and  upon  which  this  justice  rests),  the  person  sending  the  goods 
was  their  real  owner,  and  had  the  right  to  make  the  disposition  con- 
templated. In  the  second,  the  questions  all  arise  between  different 
creditors,  when  the  equity  of  the  transaction  was  in  favor  of  the 
particular  creditor  to  whom  the  goods  or  property  were  sent,  and 
the  assignee  of  a  bankrupt,  or  attaching  creditors,  who  had  no  such 
equity.  And  therefore  the  courts  applied  every  presumption  of  law 
to  sustain  justice  and  right.  But  such  presumptions  are  never  made 
against  the  justice  and*  equity  of  the  case. 

How  then  stands  the  equity  in  the  present  case?  Ellis  &  Morton 
have  received  no  consideration  from  any  one  for  this  bill,  but  were 
defrauded  of  it  by  Champlin  &  French.  It  was  equally  fraudulent 
in  Champlin  &  French  to  send  the  bill  to  the  plaintiffs.  The  plain- 
tiffs have  in  fact  parted  with  nothing  valuable,  nor,  as  appears,  been 
in  any  wise  jeopardized  by  the  receiving  of  the  bill.  They  never 
gave  any  actual  assent  to  its  acceptance  before  it  was  received, 
556]  *and  no  credit  in  payment  or  on  account,  until  after  notice 
of  the  defendants'  rights,  and  the  perpetrated  fraud;  nor  was  it  put 
into  the  hands  of  any  trustee,  in  whom  title  was  vested,  for  their 
use.  The  case  being  such,  that  an  express  acceptance  at  the  time  of 
delivery  to  the  carrier  would  have  been  fraudulent,  had  the  circum- 
stances been  known  to  the  plaintiffs,  the  law  will  not  imply  that 
which  would  have  been  a  wrong  on  their  part.  And  the  express 
acceptance  by  them  afterwards,  and  when  the  fraud  was  known,  will 
not  be  held  to  relate  back  to  the  time  of  such  delivery,  so  as  to  make 
good  their  title;  because  the  doctrine  of  relation  is  founded  upon 
equity,  and  is  applied  only  in  support  of  justice,  not  to  defeat  it. 

I  put  out  of  view,  as  of  no  serious  consequence,  the  fact  that  after 
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this  letter  had  been  Bent,  inclosing  the  bill,  Ghamplin  &  French 
communicated  to  one  of  the  plaintiffs  the  fact  that  a  remittance  had 
been  made  of  same  kind  to  the  plaintiffs'  house  in  New  Orleans ; 
because  that  circumstance  alone  would  not  have  put  the  remittance 
at  the  risk  of  the  plaintiffs;  and  does  not  furnish  sufficient  evidence 
that  any  additional  credit  was  given  to  Champlin  &  French  on  ac- 
count thereof,  which  would  not  otherwise  have  been  given.  And 
I  do  not  think  that  the  real  equity  of  the  case  requires  me  to  strain 
a  point  in  favor  of  the  plaintiffs. 

Judgment  will  therefore  be  entered  up  in  the  case  for  the  de- 
fendants. 

Miner  dc  Oliver,  for  plaintiffs. 

Worthington  d?  Matthews,  for  defendants. 


In  General  Term— January,  1866.  [557 

Before  Judges  Stores,  Gholson,  and  Spzxosb. 

t 
Devou  &  Rockwood  v.  Simpson  &  Calvert. 

A  justice  of  the  peace  has  no  jurisdiction  to  subject  a  chose  in  action  belong- 
ing to  a  judgment  debtor  to  the  payment  of  the  judgment. 

The  Superior  Court  has  jurisdiction,  though  the  judgment,  payment  of  which 
is  sought,  is  less  than  one  hundred  dollars. 

The  plaintiff  obtained  a  judgment  against  the  defendant,  Simp- 
son, before  a  justice  of  the  peace,  for  $50  debt  and  $2.70  costs.  An 
execution  was  issued  and  returned,  "  No  goods  or  chattels  whereon 
to  levy."  The  plaintiffs  then  brought  an  action  in  this  court  to 
subject  so  much  of  a  debt  of  $800,  claimed  to  be  due  from  the  de- 
fendant Calvert  to  the  defendant  Simpson,  as  might  be  sufficient 
to  pay  the  said  judgment  and  the  costs  before  the  justice  of  the 
peace,  and  the  costs  of  the  action  in  this  court.  The  question 
whether  this  court  has  jurisdiction  of  such  action  was  reserved  for 
decision  in  the  general  term. 

Gholson,  J.,  delivered  the  opinion  of  the  court 
The  language  of  the  statute  prescribing  the  original  jurisdiction 

405 


\ 


558  SUPERIOR  COURT  OF  CINCINNATI.       [Vol.  I. 

Derou  &  Eockwood  9.  Simmon  &  Calvert. 


of  this  court,  which  is  the  same  in  cases  of  this  description  as  that 
applicable  to  the  original  jurisdiction  of  the  courts  of  Common 
Pleas,  is  that  the  jurisdiction  extends  to  civil  cases  "  where  the  sum 
or  matter  in  dispute  exceeds  the  jurisdiction  of  justices  of  the 
peace."  The  excess  of  jurisdiction  may  arise,  either  from  the 
amount  in  controversy,  or  the  nature  of  the  matter  in  dispute.  A 
case  involving  a  question  of  the  boundary  of  a  city  lot,  where  one 
foot  front,  of  the  value  of  $50,  was  in  dispute,  would  as  much  ex- 
558]  ceed  the  jurisdiction  of  a  *  justice  of  the  peace,  as  a  case  to 
recover  $500  on  a  promissory  note.  The  matter  in  dispute  in  the 
present  case  involves  the  questions  whether  the  defendant  Calvert 
is  indebted  to  the  defendant  Simpson,  as  alleged  in  the  petition,  in 
the  amount  of  $800,  and  whether  payment  of  a  judgment  claimed 
by  the  piaintiflfe  against  Simpson  shall  be  satisfied  and  discharged 
by  the  defendant,  Calvert. 

We  know  of  no  law  which  authorizes  a  justice  of  the  peace  to 
adjudicate  upon  such  a  matter.  The  defendant  Calvert  might 
well  claim,  that  the  indebtedness  with  which  he  is  charged  exceeds 
in  amount  the  sum  as  to  which  justices  of  the  peace  can  take  juris- 
diction, and  that  unless,  as,  perhaps,  in  cases  of  attachment,  the 
law  authorizes  a  litigation  as  to  a  part  of  the  claim,  he  has  a  right 
to  have  the  whole  matter  determined  in  a  court  of  competent  juris- 
diction for  such  cases,  and  decided  at  one  and  the  same  time.  It 
has  never  been  the  practice  to  bring  an  action  before  a  justice  of 
the  peace  to  subject  a  chose  in  action  belonging  to  a  judgment 
debtor  to  the  payment  of  the  judgment,  and  we  do  not  think  there 
is  any  provision,  either  in  the  code  or  the  recent  act  regulating 
proceedings  before  justices  of  the  peace,  which  would  warrant  such 
a  practice.  ' 

If  the  party  can  have  no  relief  in  such  a  case  as  this  before  a 
justice  of  the  peace,  that  alone  would  seem  to  constitute  a  ground 
on  which  to  rest  the  jurisdiction  of  this  court.  In  either  view,  the 
matter  in  the  present  action  may  be  properly  said  to  exceed  the 
jurisdiction  of  justices  of  the  peace,  and,  therefore,  to  be  within 
ihe  jurisdiction  of  this  court.  The  case  will  be  remanded  for 
lurther  proceedings  to  the  special  term. 
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•In  Special  Term— Before  Stobjcb,  J.  [559 

Goodheart  xtial.  v.  Powers. 

When  a  petition  is  filed  claiming  a  recovery  for  goods  and  merchandise  sold, 
the  account  annexed  to  the  petition,  as  required  by  section  117  of  the  code, 
should  contain  the  particulars  of  the  claim,  as  well  as  the  description  and 
price  of  the  goods ;  no  general  statement,  by  which  several  distinct  claims 
are  grouped  together,  and  the  aggregate  of  the  whole  value  set  forth,  can 
be  permitted. 

The  same  strictness  should  be  required  as  would  be  necessary,  under  the  old 
practice,  in  furnishing  a  "  bill  of  particulars,'1  when  demanded  by  the  de- 
fendant. 

[2D.  499;  2  Handy,  168.] 

Storer,  J.  The  petition  in  this  case  alleges  that  the  defendant 
owes  a  large  sum  for  goods  and  merchandize  sold  to  him  by  the 
plaintiffs,  "  as  by  the  account  exhibited  will  appear."  The  account 
does  not  state  particularly  the  description  or  value  of  the  articles; 
moreover,  there  is  an  item  of  $2000  and  upward,  charged  as  the 
balance  due  upon  a  previous  account  only,  without  any  other  des- 
ignation. A  demurrer  is  filed,  claiming  that  the  statement  in  the 
account  is  not  sufficient  to  sustain  the  petition. 

By  section  117  of  the  code,  a  copy  of  the  account  upon  which 
the  pleading  is  founded  is  required  to  be  filed  when  the  action  is 
commenced,  or  the  reason  why  it  is  omitted  given  in  the  petition. 
By  section  122,  the  rule  is  stated,  and  the  cases  in  which  a  refer* 
ence  may  be  made  to  a  note  or  an  account  described.  A  copy  of 
the  note  should  be  a  perfect  copy,  and  to  the  account  the  same  rule 
must  apply ;  a  general  charge,  grouping  together  several  particu- 
lars, does  not  meet  the  requisitions  of  the  code. 

The  practice  prescribed  by  the  sections  referred  to  is  a  substitute 
for  that  which  permitted  a  declaration  to  be  filed  upon  the  common 
counts  alone,  and  gave  to  the  defendant  tho  right  to  demand  a  copy 
of  the  claim  on  *which  the  suit  was  brought,  or  the  plaintiff  [560 
intended  to  offer  in  evidence  at  the  trial.  The  plaintiff  was  then 
compelled  to  furnish  a  full  statement  of  his  cause  of  action,  which 
was  well  termed  a  "  bill  of  particulars,"  as  it  was  an  exhibition  of 
the  entire  claim,  with  the  several  items  composing  it. 

In  tho  present  case,  the  charge  is  too  general.    The  aggregate  is 
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stated,  but  the  items  of  which  it  is  made  up  are  not  given ;  the 
defendant  is  not  advised,  as  was  intended  by  the  code,  of  the  de- 
mand sought  to  be  recovered ;  nor  will  the  record  furnish  clear  and 
explicit  evidence  to  protect  him  in  a  subsequent  suit  for  what  may 
really  be  the  same  cause  of  action. 

Section  122  of  our  code  differs  from  section  162  of  the  New  York 
code  in  this :  The  latter  allows  the  plaintiff  to  file  his  petition  and 
annex  a  copy  of  his  claim  in  such  cases  only  where  "  the  action  is 
founded  upon  an  instrument  for  the  payment  of  money,"  while  the 
former  extends  the  remedy  to  "  accounts,  as  well  as  promissory  notes 
and  bills  of  exchange."  By  section  158  of  the  New  York  code,  the 
plaintiff  is  not  required  "  to  set  forth  the  items  of  his  account,  but 
must  deliver  to  the  defendant,  within  ten  days  after  demand,  a  copy 
verified  by  his  own  oath,  or  that  of  his  agent  or  attorney,  and  if  the 
copy  thus  furnished  is  defective,  the  court  or  a  judge  in  vacation 
may  allow  a  further  account"  It  would  seem,  then,  that  when  the 
plaintiff  is  authorized  by  our  code  to  file  his  petition  upon  an  ac- 
count, he  should  be  required  to  annex  to  his  pleading  a  copy  of  the 
same  account  he  intends  to  offer  on  the  trial  of  the  cause.  Any- 
thing short  of  this,  we  think,  will  not  carry  out  in  its  spirit 
and  true  meaning  the  great  object  of  the  code,  which  seeks  to 
561]  abridge  the  pleadings  in  *all  actions,  and  bring  the  real 
claims  of  both  parties,  in  the  simplest  and  most  definite  form,  im- 
mediately before  the  court.  The  issue  is  thus  made  up,  the  litigants 
advised  of  what  is  really  in  dispute,  and  the  controversy  in  most 
caaes  can  be  summarily  disposed  of.  Questions  purely  technical 
are  thus  avoided,  while  the  case  will  present  a  discussion  of  prin- 
ciples, rather  than  a  series  of  cavils  on  mere  form. 

Besides  the  very  general  statement  in  the  account  exhibited  with 
the  petition  in  this  case,  several  of  the  large  items  art  such  as  in 
their  nature  are  not  the  regular  and  proper  charges  to  be  found  in 
the  books  of  a  merchant ;  and  the  plaintiff,  therefore,  even  under 
the  very  liberal,  we  might  say  latitudinarian,  power  given  in  sec- 
tion 310,  would  not  be  permitted  to  establish  them  by  his  own 
oath,  unless  the  elements  of  which  these  aggregates  are  made  up 
should  be  first  proved. 

We  are  satisfied,  on  the  whole  case,  that  the  demurrer  is  well 
taken.    The  plaintiff  has  leave  to  amend  his  account,  and  furnish 
a  further  and  more  definite  statement  thereof  to  the  defendant  by 
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the  next  rule  day,  when  the  defendant  will  be  required  to  answer, 
as  required  by  the  rules. 

King,  Anderson  <£  Sage,  for  plaintifb. 

Abraham,  for  defendant. 


In  Special  Term— April,  186ft. 
Stobbb,  J.,  presiding. 

Gibbons  v.  Ewell. 

The  disability  as  to  absent  debtors,  in  statutes  of  limitation,  applies  well  as  to 
those  who  resided  in  the  state  where  the  contract  was  made,  and  have  af- 
terward removed,  as  to  those  who  have  never  resided  in  the  state. 

A  return  to  the  state  where  the  contract  was  made  by  the  debtor,  after  the  day 
for  its  performance  has  arrived,  must  be  an  open  and  public  return ;  so 
notorious  *that  creditor  may  have  the  opportunity  to  bring  his  suit  [562 
against  the  debtor.  A  temporary  return,  for  temporary  purposes  only, 
without  the  knowledge  of  the  creditor,  or  without  giving  him  the  means 
of  knowing  it,  and  allowing  him  also  a  reasonable  opportunity  to  assert  his 
claim  and  enforce  it  by  suit,  if  necessary,  is  not  sufficient. 

[Seney,  84,  sec  21.] 

Stoker,  J.  The  plaintiff  claims  judgment  on  a  note  made  by 
defendant,  dated  Baltimore,  May  13, 1842,  payable  six  months  after 
date  to  order  of  Franklin  Gardner,  for  $125.  The  answer  avers 
that  the  note  was  made  and  delivered  by  defendant  to  Gardner,  the 
payee,  in  Baltimore,  Maryland ;  that  the  plaintiff  and  the  payee 
then  resided  in  Baltimore,  and  the  defendant  resided  in  Virginia ; 
that  by  a  statute  of  Maryland,  passed  in  1715,  and  which  has  ever 
since  been  in  force  in  the  state,  actions  upon  simple  contracts  are 
barred  if  not  brought  within  three  years  after  the  action  accrues; 
that  by  another  statute,  passed  in  1765,  which  is  still  in  force,  it 
was  provided  that  if  the  debtor  at  the  time  the  action  accrued  was 
absent  from  the  state,  he  should  have  no  benefit  of  the  first-men- 
tioned act ;  provided  the  creditor  should  commence  or  prosecute 
his  action  after  the  presence  of  the  debtor  within  the  state  within 
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the  time  or  times  limited  by  the  act  for  the  prosecution  of  the 
claim. 

The  defendant  farther  avert  that  after  the  note  became  due,  to 
wit,  in  December,  1842,  and  at  divers  other  times,  he  was  in  the 
State  of  Maryland,  and  more  than  three  years  has  elapsed  since  be 
was  in  said  state. 

On  referring  to  the  statutes  of  Maryland,  1  Dorsey,  35,  109,  we 
find  the  language  is  substantially  the  same  as  that  which  is  em- 
bodied in  the  defendant's  answer.  And  if  the  plaintiff  is  barred 
from  recovery  by  the  law  of  that  state,  under  section  22  of  our 
code,  he  is  barred  also  in  Ohio. 

663]  *The  defendant  has  been  examined  as  a  witness  under  the 
code,  and  states,  among  other  things,  that,  to  the  best  of  his  recollec- 
tion he  was  i  n  Baltimore  in  December,  1842,  and  had  several  conversa- 
tions with  the  payee  of  the  note.  That  at  the  time  he  made  the 
note  he  lived  in  Accomac  county,  Va.,  where  he  resided  until  here- 
moved  to  Illinois  in  1844 ;  that  he  never  resided  in  Maryland,  though 
he  was  frequently  there,  on  the  eastern  shore,  some  seventy  or  eighty 
miles  from  Baltimore ;  at  none  of  these  visits  was  the  payee  or  plain- 
tiff in  that  part  of  the  state,  though  the  defendant  believes  his  visits 
must  have  been  known  to  Gardner.  There  is  no  evidence  as  to  the 
time  Gardner  indorsed  the  note  to  Gibbons,  and  the  presumption 
of  law  is  that  it  was  indorsed  before  it  became  due. 

On  these  facts  we  are  asked  to  render  judgment  for  defendant 

Although  the  defendant  was  not  a  resident  of  Maryland  when  he 
gave  the  note,  he  was  nevertheless  within  the  state  at  the  time,  and 
must  be  regarded  as  having  such  a  temporary  residence  as  would 
bring  his  subsequent  absence  within  the  meaning  of  the  statute  of 
1765.  The  contract  was  to  be  performed  in  Maryland,  and  mast 
have  been  made  in  reference  to  the  law  then  in  force ;  the  debtor 
was  absent  from  the  state  when  the  note  became  due,  and  was  there- 
fore within  the  practical  operation  of  the  law.  On  this  point  there 
could  be  no  difference  between  the  situation  of  a  debtor  tempor- 
arily in  the  state,  when  the  contract  was* made,  and  absent  when  it 
should  be  performed  by  its  terms,  and  that  of  a  permanent  resi- 
dent. The  reason  of  this  provision  is  the  same  in  both  cases 
Ruggles  v.  Keeler,  3  Johns.  263 ;  Little  v.  Blunt,  12  Pick.  359 ' 
564]  D wight  v.  Clark,  7  Mass.  515;  Horton  v.  Horner,  16  *Ohio' 
145, 147.  The  statutes  of  1715  and  1765  did  not  then  begin  to  run 
as  against  the  holder  of  the  note  in  this  case,  until  the  return  of  the 
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debtor  to  Maryland.  Hysinger  v.  Baltzell,  3  Gill  ft  Johns.  158.  If 
the  debtor  should  return,  it  must  be  such  a  return  as  from  its  pub- 
licity may  furnish  to  the  creditor  a  knowledge  of  the  fact  or  the 
means  of  knowledge.  The  creditor  must  have  opportunity  to  issue 
process.  A  temporary  presence  in  the  state  in  some  distant  section 
of  it,  or  a  transient  visit,  affording  no  time  to  the  creditor  to  insti- 
tute process,  can  not  fulfill  the  requirement  of  the  statute.  Angell 
on  Limitations,  sec.  206.  Fowler  v.  Hunt,  10  Johns.  464 ;  Byrne  v. 
Crowningshield,  1  Pick.  263 ;  Little  v.  Blunt,  16  Pick.  364  ;  Dwight 
v.  Clark,  7  Mass.  515 ;  Sullenburgher  v.  Gest  ft  Mills,  14  Ohio,  204. 

If  we  look  to  the  decisions  of  the  Maryland  courts,  we  shall  find 
the  construction  given  to  the  law  of  1765  is  in  harmony  with  this 
general  rule. 

Thus  in  3  Gill  ft  Johns.  158,  already  referred  to,  Judge  Martin, 
in  delivering  the  opinion  of  the  court,  held  that  the  statutes  of  1715 
and  1765  "  were  to  be  taken  together,  and  receive  a  construction  to 
carry  into  effect  the  plain  and  obvious  intentions  of  the  legislature. 
Taking  the  case  within  the  act  of  1765,  the  presence  of  the 
debtor  in  the  state  must  be  such  as  to  enable  the  creditor  to  avail 
himself  of  it ;  a  secret,  concealed,  clandestine  presence  for  any 
length  of  time,  of  which  the  creditor  could  not  take  advantage, 
would  not  be  sufficient;  it  must  be  so  public  and  under  such  cir- 
cumstances as  to  give  the  creditor  an  opportunity,  by  the  use  of  or- 
dinary diligence  and  due  means,  to  arrest  the  debtor.1' 

We  can  not  hold  the  temporary  visits  of  the  ^defendant  to  [565 
the  eastern  shore  of  Maryland,  to  be  such  a  return  as  the  statute 
contemplated.  We  are  not  satisfied  the  creditor  knew  the  fact,  or, 
if  he  did,  that  he  could  serve  the  debtor  with  process.  As  the  re- 
turn was  but  for  a  temporary  purpose,  the  stay  might  have  been 
temporary  also,  and  the  pending  of  the  suit,  when  the  writ  could 
not  be  served,  would  be  a  vain  act. 

As  to  the  return  in  December,  1842,  we  are  net  satisfied  that  the 
defendant  was  in  Baltimore  at  the  time  he  states ;  he  is  very  un- 
certain in  his  recollection,  placing  his  knowledge  upon  mere  belief, 
and  giving  reason  to  suspect,  that  as  he  was  never  in  Baltimore 
afterward,  that  he  was  not  actually  there  at  the  time  he  states. 
The  presumption  is  that  he  was  not,  and  that  he  is  mistaken  in  the 
date. 

Besides,  it  is  not  proved  who  held  the  note  at  the  time  it  became 
due,  whether  it  was  Gardner  or  the  plaintiff;  if  the  latter,  he  cer- 
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tainly  had  no  knowledge  of  any  of  the  several  alleged  returns  of  the 
debtor  to  Maryland,  and  can  not  be  affected  by  them,  if  they  are 
even  truly  stated. 

On  the  whole,  we  do  not  think  the  defense  is  entitled  to  any 
favor.  The  debtor  has  been  indulged  more  than  twelve  years  by 
his  creditor,  without  being  pressed  for  payment  The  debt  is 
admitted  to  be  unpaid,  though  the  defendant  testified  on  cross- 
examination,  it  was  not  due,  "  according  to  the  laws  of  Maryland." 
He  has  no  other  defense  to  make,  he  has  been  deprived  of  none  by 
the  delay,  and  we  think  justice  requires  that  we  hold  the  note  to 
be  due  according  "  to  the  law  of  Ohio,"  and  we  shall  thus  enforce 
the  moral  law  also. 

Judgment  for  plaintiff. 

B.  D.  df  J.  H.  Handy,  for  plaintiff. 

M ills  dk  Eoadly,  for  defendant. 


566]  +In  Special  Term— March,  1866. 

Spkncxr,  J.,  presiding. 

George  E.  Shoenberger  and  John  G.  Vaughan  v.  Lintord 

Mount  and  Others. 

A  second  mortgage  of  chattels  conveys  only  an  equitable  title,  and  the  mort- 
gagee takes  it  subject  to  all  equities  which  may  exist  against  the  mortgagor. 

A  lease  containing  the  following  clause,  "The  furniture  of  the  house  to  be 
held  as  security  for  the  rent.  Messrs.  Little  &  Co.  hold  now  a  chattel 
mortgage  on  it,  and  they  agree  to  this  arrangement,"  is  not  a  mortgage 
within  the  act,  and  need  not  be  filed  with  the  recorder. 

When  a  lien  is  reserved  in  a  lease  on  chattel  property,  and  a  mortgagee,  prior 
in  time  to  the  lease,  assents  that  his  mortgage  may  be  postponed  to  such 
lien;  and,  subsequently,  the  owner  of  the  chattels  gives  a  second  mortgage 
on  the  same  property.  Held:  That  the  landlord  is  to  be  first  paid;  2d, 
the  first  mortgagee  is  to  be  paid  in  full ;  and  if  any  is  left,  it  is  to  be  ap- 
plied on  the  second  mortgage. 

This  case  came  np  on  a  motion  to  distribute  the  proceeds  of  sale 
of  certain  chattel  property,  made  under  a  former  order  of  the  court. 
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It  appeared  that  in  August,  1852,  Linford  Mount,  then  in  posses- 
sion of  the  Henrie  House,  as  tenant  of  the  plaintiffs,  executed  a 
mortgage  upon  all  the  furniture  and  stock  belonging  to  said  house, 
to  the  defendants  Little  ft  Co.,  to  secure  a  debt  due  them  of  S3000. 
On  the  3d  day  of  January,  1853,  the  plaintiffs  and  Linford  Mount 
entered  into  an  agreement  under  seal  for  a  continuance  of  the 
lease  of  the  Henrie  House  to  Mount,  for  the  term  of  three  years,  at 
the  annual  rent  of  $3000,  payable  monthly;  by  the  sixth  article  of 
which  it  was  provided  as  follows : 

"  The  furniture  of  the  house  to  be  held  as  security  for  the  rent. 
Messrs.  Little  ft  Go.  hold  now  a  chattel  mortgage  on  it,  and  they 
agree  to  this  arrangement/'  On  the  back  of  the  lease  was  a  memoran- 
dum to  this  effect : 

(<  We  hereby  agree  that  article  sixth  shall  bind  us,  and  *that  [567 

the  furniture,  so  far  as  our  mortgage  is  concerned  shall  be  held  as 

security  in  preference  to  it. 

"B.  A.  Little*  Co." 

The  agreement  between  the  plaintiffs  and  Mount  was  never  re- 
corded nor  filed  with  the  county  recorder  as  a  chattel  mortgage. 
The  mortgage  of  Little  ft  Co.  was  duly  filed  with  the  recorder,  and 
regularly  refiled  at  the  end  of  each  year,  until  the  20th  day  of  Au- 
gust, 1854,  at  which  time  it  was  canceled,  and  a  new  mortgage  ex- 
ecuted for  the  balance  then  due,  say  $1500,  which  was  likewise  duly 
filed  in  the  recorder's  office.  On  the  30th  day  of  September,  1854, 
Linford  Mount  executed  another  mortgage  upon  the  same  prop- 
erty, in  favor  of  his  brother,  Tunis  Mount,  to  secure  $4000  bor- 
rowed money — Linford  then,  and  up  to  the  time  of  sale,  being  in 
possession  of  the  house  and  furniture,  conducting  business  as  usual. 
This  latter  mortgage  was  taken  without  any  actual  notice  of  the 
plaintiff's  lien. 

There  was  due  to  the  plaintiffs  on  account  of  rent  accrued  under 
the  lease,  since  the  taking  of  Little  ft  Co.'s  last  mortgage,  $910, 
besides  interest ;  to  Little  ft  Co.,  on  their  mortgage,  $1410 ;  to  the 
representatives  of  Tunis  Mount,  $4000  and  interest ;  and  the  pro- 
ceeds of  sale,  for  distribution,  amounted  to  only  $1875,  all  me 
mortgaged  property  being  sold. 

Spxncxb,  J.  1.  The  agreement  contained  in  the  lease  from 
Shoenberger  ft  Vaughan  to  Mount,  created  an  equitable  lien  upon 
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the  furniture,  in  their  favor,  for  the  amount  of  rent  due  them; 
certainly  as  against  Linford  Mount.  To  the  existence  of  this  lien, 
568]  in  preference  to  their  original  mortgage,  *Little  k  Co.  gave 
their  express  assent,  and  are. as  much  bound  by  it  as  Mount  him- 
self. Between  these  parties,  therefore,  Shoenberger  and  Vanghan 
have  clearly  a  superior  equity,  unless  the  taking  of  a  new  mortgage 
by  Little  k  Co.  and  releasing  the  old  one  put  them  in  a  better 
position  than  they  occupied  under  their  first  mortgage.  But  the 
taking  of  a  new  mortgage  for  the  same  debt  could  not  produce  such 
a  result.  They  had  assented  to  be  postponed  for  that  debt  to  the 
lien  of  Shoenberger  and  Vaughan,  and  should  not  be  allowed,  by 
any  mere  contrivance  of  their  own  in  the  taking  of  a  joint  secu- 
rity, to  acquire  a  priority  which  had  been  voluntarily  relinquished, 
and  but  for  the  relinquishment  of  which,  Shoenberger  and  Vaughan 
would  probably  not  have  continued  the  lease  to  Mount.  As  against 
them,  Little  k  Co.,  in  respect  to  this  junior  security,  can  not  be 
said  to  be  purchasers  or  mortgagees  in  good  faith,  and  within  the 
protection  of  the  "act  requiring  mortgages  and  bills  of  sale  of  per- 
sonal chattels  in  certain  cases  to  be  filed  with  the  township  clerk 
(or  county  recorder)."    2  Curwen,  1240. 

2.  As  between  Little  k  Co.  and  Tunis  Mount,  the  former  have  at 
least  an  equal,  if  not  the  better  equity,  accompanied  with  the  legal 
title  to  the  property  in  dispute.  Their  mortgage,  being  deposited 
with  the  recorder  of  the  county,  was  in  all  respects  valid,  and  was 
one  of  which,  in  contemplation  of  law,  Tunis  Mount  had  notice  at 
the  time  of  taking  his  mortgage.  He  can  not,  therefore,  be  said, 
in  any  sense,  to  have  an  equal  equity  with  them,  and  should  not 
compel  them  to  part  with  the  legal  title  to  any  of  their  property, 
until  their  whole  debt  shall  have  been  paid. 

569]  *3.  But  it  is  claimed,  on  the  part  of  Tunis  Mount,  that  in- 
asmuch as  the  lien  of  Shoenberger  and  Vaughan  was  not  filed  in  the 
recorder's  oflftce,  it  was  void  by  the  statute  (above  referred  to)  as 
against  his  mortgage ;  and  that  upon  the  redemption  by  him  of 
Little  k  Co.'s  mortgage,  he  should  have  a  right  by  his  own,  prior  to 
the  lien  of  Shoenberger  and  Vaughan.  Since,  therefore,  he  might 
redeem^  and  then  take  the  whole  fund,  the  law,  to  avoid  circuity^ 
should  take  the  fund  at  once,  apply  so  much  as  would  be  necessary 
to  pay  off  Little  k  Co.,  and  appropriate  the  residue  to  Mount. 

It  is  obvious,  however,  that  the  clause  in  the  lease  from  Shoen- 
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berger  and  Yaughan,  above  quoted,  did  not  operate  in  law  as  a 
mortgage,  nor  as  a  conveyance  by  way  of  mortgage,  of  the  prop- 
erty in  question  ;  and  was  not,  therefore,  within  the  provisions  of 
the  statute  regulating  mortgages  and  bills  of  sale  of  personal 
property.  It  did  not  assume  to  convey  the  property  itself,  either 
absolutely  or  conditionally ;  nor  did  it  create  so  much  as  a  legal  lien 
upon  it ;  because  possession  is  of  the  essence  of  a  legal  lien.  It 
amounted  to  nothing  more  than  a  lien  in  equity,  or,  perhaps,  more 
properly  speaking,  it  was  a  declaration  of  trust  on  the  part  of 
Mount,  that  he  held  the  property  for  Shoenberger  and  Yaughan, 
as  security  for  the  accruing  rent.  2  Story,  565  ;  1  Ves.  jr.  478 ;  or 
rather  a  joint  declaration  of  such  trust  by  both  Mount  and  Little 
&  Go. ;  the  latter  of  whom  then  held  the  legal  title  to  the  property 
by  virtue  of  their  original  mortgage. 

Laying  aside  the  statute,  as  not  applying  to  such  a  case,  how 
does  the  matter  stand  between  the  parties  upon  general  principles 
of  law  and  equity  ?  By  the  mortgage  to  Little  &  Co.,  the  legal  title  to 
the  property  was  vested  *in  them,  subject,  in  their  hands,  to  [570 
the  trust  in  favor  of  the  plaintiffs.  This  title  remained  in  full  force 
up  to  the  time  of  sale,  under  the  order  of  the  court.  The  subse- 
quent mortgage  to  Tunis  Mount  conveyed  no  title  at  law,  in  the 
property,  which  could  have  been  asserted  against  any  one  except 
Linford  Mount;  and  against  him  upon  the  principle  of  estoppel 
only.  It  was  but  a  mortgage  of  an  equity  of  redemption.  Little  & 
Co.  were  the  only  persons  entitled  to  tho  possession  of  the  property, 
or  to  maintain  any  action  at  law  in  respect  to  injury  done  to  it  by 
a  third  person.  And  had  the  plaintiffs  taken  possession  of  it  for 
the  purpose  of  making  good  their  right,  Tunis  Mount  could  not 
have  brought  trover,  replevin,  or  any  other  common  law  action 
(before  the  adoption  of  the  code)  for  the  supposed  injury  done  to 
their  title.  A  fortiori  he  could  not  have  brought  such  an  action 
against  Little  &  Co.,  who  took  possession  for  the  same  purpose.  As 
against  the  latter,  his  only  remedy  would  have  been  in  equity. 
But  a  court  of  equity  would  not  compel  Little  &  Co.  to  relinquish 
the  legal  title,  until  they  had  fully  discharged  the  trust  in  their  own 
hands  ;  unless  equity,  as  between  Tunis  Mount  and  the  plaintiffs, 
required  it.  So  far,  however,  as  the  equities  between  those  parties 
are  concerned,  they  are  equal  in  right;  and  those  of  the  plaintiffs 
being  prior  in  time,  are  entitled  to  the  preference. 

415 


671  SUPERIOR  COURT  OP  CINCINNATI.       [Vol.  I. 

Barney  v.  New  Albany  &  Salem  B.  R.  Go. 


We  are  of  opinion,  therefore,  that  the  plaintifbare  entitled  to  re- 
ceive the  amount  found  due  them  for  rent  under  their  lease ;  and 
that  the  residue  of  the  fund  should  be  paid  to  Little  &  Co. 

Judgment  accordingly. 

Mills  &  Hoadly,  for  plaintiffs ;  Mallon,  for  Little  &  Co. ;  R  D.  & 
J.  H.  Randy,  for  T.  Mount 


$71]  In  Special  Term— June,  1866. 

Gholsox,  J.,  presiding. 

Elijah  G.  Babnst  v.  New  Albany  and  Salem  Bailboad  Company. 

Where  process  issues  against  a  foreign  corporation,  and  the  sheriff  returns  that 
he  served  a  certified  copy  of  the  summons  on  one  of  the  directors  person- 
ally :  Held,,  that  this  was  an  insufficient  service. 

In  no  case  can  a  foreign  corporation  he  served  with  process  in  the  mode  pre- 
scribed by  section  66  of  the  code. 

Unless  a  foreign  corporation  has  within  the  state  a  managing  agent,  for  the 
ordinary  transaction  of  its  business,  it  can  not  be  held  liable  in  oar  courts 
by  any  proceeding  in  personam. 

[Seney,  90,  91.    Cited  1  C.  S.  O.  R.  811,  814.] 

Upon  the  summons  issued  in  this  case,  the  sheriff  indorsed  a 
special  deputation  to  Joseph  Bruen,  to  serve  the  writ  on  the  de- 
fendant. The  affidavit  of  the  special  deputy  stated,  "  that  he  served 
a  certified  copy  of  this  summons  on  Jesse  G.  Brown,  one  of  the 
directors  of  the  New  Albany  and  Salem  Railroad  Company,  per- 
sonally.1' The  sufficiency  of  this  service  was  submitted  to  the 
court  with  the  suggestion  that  it  could  be  so  amended  as  to  show 
that  Brown  was  a  financial  agent  of  the  defendant,  a  foreign  cor- 
poration attending  to  business  of  that  character  in  the  city  of  Cin- 
cinnati, and  that  no  other  officer  of  the  company  could  be  found 
within  the  jurisdiction  of  the  court. 

Gholson,  J.  There  are  two  sections  of  the  code,  which  appear 
to  have  been  intended  to  regulate  the  service  of  process  on  corpo- 
rations, of  the  character  of  the  one  sued  in  this  action.  Section 
66,  which  appears  to  be  intended  to  provide  for  domestic  corpora- 
tions, authorizes  the  service  upon  the  president,  mayor,  chairman 
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of  the  board  of  directors,  or  trustees,  or  other  chief  officer.  If  such 
chief  officer  *is  not  found  in  the  county,  service  may  be  made  [572 
on  the  cashier,  treasurer,  secretary,  clerk,  or  managing  agent.  If 
none  of  such  officers  can  be  found,  service  may  be  made  by  leaving 
a  copy  at  the  office,  or  usual  place  of  business  of  the  corporation, 
with  the  person  having  charge  thereof.  Section  68  provides  that 
"  where  the  defendant  is  a  foreign  corporation,  having  a  managing 
agent  in  this  state,  the  service  may  be  on  such  agent.11 

I  have  a  strong  impression,  as  already  intimated,  that  in  no  case 
could  a  foreign  corporation  be  served  in  the  mode  prescribed  in 
section  66.  It  is  hot  to  be  supposed  that  the  legislature  intended 
that  the  officers  of  foreign  corporations,  by  visiting  our  state,  would 
render  subject  to  the  jurisdiction  of  its  courts  the  bodies  with 
which  they  were  connected.  Such  a  course  would  certainly  be 
impolitic  and  unjust.  When  a  foreign  corporation,  from  the 
nature  of  its  business,  has  a  managing  agent  located  in  the  state, 
it  is  just  and  proper  that  there  should  be  a  liability  to  be  sued 
by  a  service  of  process  on  such  agent.  This  appears  to  have  been 
the  intent  of  section  66.  But  under  no  view  of  either  section  could 
service  be  made  on  a  person  who  was  simply  one  of  the  directors 
of  the  company,  though  he  might  be  also  attending  to  the  financial 
business  of  the  company,  or  be  a  financial  agent. 

In  any  view  of  the  statute,  in  my  opinion,  the  service  in  this  case, 
as  it  stands,  is  not  sufficient,  and  I  do  not  see  how  it  would  be  helped 
by  the  amendment  that  has  been  suggested. 

Unless  a  foreign  corporation  has  within  the  state  a  managing 
agent  for  the  ordinary  transaction  of  its  business,  there  does  not 
appear  to  be  any  propriety  in  attempting  to  subject  it  to  be  sued 
in  our  courts  by  any  ^proceeding  in  personam.  The  process  [573 
of  attachment  or  a  proceeding  by  publication  would  be  in  most 
cases  amply  sufficient  for  securing  the  rights  of  our  citizens.  It 
would  be  an  unwise  policy  to  deter  the  officers  of  foreign  corpora- 
tions from  visiting  our  city  or  state,  for  purposes  either  of  business 
or  pleasure,  by  holding  out  the  idea  that  the  companies  they  rep- 
resent would  thereby  be  in  danger  of  having  to  litigate,  in  another 
forum  than  that  of  the  state  or  county  in  which  they  are  located, 
demands  or  claims  either  in  the  hands  of  our  citizens,  or  the  citi- 
zens of  other  states. 

The  service  will  be  held  insufficient. 

Corwin  d?  Probasco,  for  plaintiff* 
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Smead  et  al.  t>.  Chrisfield  &  Peale. — Dobell  t>.  Loker,  Renick  &  Go. 
Special  Term — Spencer,  J.,  presiding. 

Smead  et  al.  t?.  Chrisfield  &  Peale. 

After  service  in  attachment,  the  court  will  not  allow  the  petition  to  be  amended 
by  setting  up  a  new  cause  of  action. 

Spencer,  J.  This  is  a  motion  to  dismiss  amended  petition,  and 
involves  a  similar  principle  to  the  next  case.  An  attachment  had 
been  issued  upon  a  claim  to  recover  upon  three  promissory  notes- 
After  service  of  the  attachment,  an  amended  petition  was  filed, 
setting  up  a  new  cause  of  action.  The  petition  ought  not  to  stand. 
Such  a  practice  would  enable  a  party  to  keep  an  attachment  alive, 
and  add  to  the  claims  upon  which  it  was  issued  new  causes  of  ac- 
tion from  time  to  time,  to  the  serious  detriment  of  substantial  rights 
and  intervening  claims. 

Amended  petition  dismissed. 


574]  ^Special  Term— Spencer,  J.,  presiding. 

Dobell  v.  Loker,  Benick  &  Co. 

An  attachment  can  not  be  issued  against  a  non-resident  Arm. 

The  court  will  not  allow  the  process  in  such  case  to  be  amended  without  preju- 
dice to  the  attachment  by  inserting  the  individual  names  of  the  defendants. 

This  was  before  the  court  upon  two  motions,  first  by  the  defend- 
ant, to  dismiss  attachment  as  improperly  issued  against  a  firm  in 
the  firm  name,  the  firm  being  non-residents ;  and  the  second  motion 
by  plaintiffs,  for  leave  to  amend  affidavit  and  process. 

Spencer,  J.  It  is  clear,  from  the  petition  and  the  affidavit  on 
behalf  of  the  defendants,  that  the  defendants  were  a  firm,  sued  in 
their  firm  name,  and  the  attachment  had  issued  against  them,  not 
individually,  but  as  against  a  non-resident  firm.  This  could  not 
be  done.  The  code  allowed  attachments  against  individuals  who 
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were  non-residents,  bat  not  against  firms  as  such.  A  firm  might 
be  sued  in  its  firm  name,  but  only  a  firm  that  could  be  served  with 
process  at  its  place  of  business  within  the  state.  The  attachment  was 
therefore  improperly  issued  and  served,  and  ought  to  be  dismissed. 
A  motion  was  made,  however,  for  leave  to  amend  petition  and  pro- 
cess. There  could  be  no  objection  to  an  amendment  of  the  petition  • 
but  to  allow  the  process  to  be  amended  without  prejudice  to  the 
service,  by  inserting  the  individual  names  of  the  defendants,  is  a 
material  amendment,  which  would  affect  substantial  rights,  and 
could  not  be  allowed. 

The    original   attachment    is,  therefore,  dismissed,  and    leave 
granted  to  have  amended  petition  stand  for  further  proceedings. 


•In  Special  Term— Gholsok,  J.,  presiding.  [575 

Summit  County  Bank  v.  W.  P.  Smith  &  Co. 

In  an  action  upon  a  bill  of  exchange,  a  claim  for  statutory  damages  and  costs 
of  protest  need  not  be  set  forth  in  the  petition  as  a  separate  and  distinct 
cause  of  action,  disconnected  from  the  claim  on  the  bill. 

Gholson,  J.  This  is  an  action  on  a  bill  of  exchange,  for  its 
amount  and  interest,  and  also  for  statutory •  damages  and  costs  of 
protest.  The  pleader  sets  out  a  cause  of  action  on  the  bill  for  the 
amount  payable  on  its  face  and  interest,  under  section  122  of  the 
code,  and  then  sets  out  another  and  distinct  cause  of  action  for  the 
damages  and  protest.  To  this  second  cause  of  action  there  is  a 
demurrer. 

Standing  alone,  and  without  reference  to  the  first  cause  of  action, 
the  facts  to  sustain  the  second  are  not  sufficiently  stated.  To  state 
them  sufficiently,  the  bill,  from  the  non-payment  of  which  the 
damages  arose,  would  have  to  be  set  out ;  and  this  clearly  shows 
that  a  claim  for  the  damages,  disconnected  from  the  claim  on  the 
bill,  is  unnecessary.  The  statute  allowing  the  damages  plainly 
contemplates  that  they  are  to  be  recovered  in  an  action  on  the  bill ; 
they  become  a  part  of  the  same  cause  of  action,  and  need  not  be 
separated  any  more  than  the  claim  for  interest. 
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The  demurrer  will  be  sustained,  and  the  petition  can  be  amended 
forthwith  by  striking  out  the  figures  1  and  2,  separating  the  causes 
of  action.  The  answer  already  filed,  denying  notice,  will  still  be 
a  perfect  answer,  and  the  case  will  at  once  stand  for  trial. 


570]  *In  Special  Term — Gholson,  J.,  presiding. 

Lynd  &  Morton  v.   Aaron  Cayloe. 

Except  in  the  cases  authorized  by  the  code,  each  petition  should  embody  in 
itself,  and  without  reference  to  any  other  paper  or  exhibit,  the  facts  which 
constitute  the  cause  of  action. 

G-holson,  J.  This  is  an  action  brought  to  recover  $240,  claimed 
to  be  due  on  a  contract  which  was  annexed  to  the  petition  as  an 
exhibit.  Upon  looking  into  the  contract,  so  far  from  being  "  an 
instrument  for  the  unconditional  payment  of  money  only,"  as  re- 
quired by  section  122  of  the  code,  under  which  the  petition  was 
filed,  the  plaintiffs  are  no  parties  to  the  contract.  There  is  in  it  a 
provision  that  commissions  due  upon  some  real  estate  negotiation 
shall  be  paid  by  the  defendant  to  the  plaintiffs;  but  there  is  no 
averment  to  connect  the  plaintiffs1  claim  with  those  commissions, 
or  to  show  how  the  amount  of  the  commissions  was  or  could  be 
ascertained. 

It  is  irregular  to  make  such  a  contract  an  exhibit  to  the  petition, 
in  an  action  brought  for  the  commissions  agreed  to  be  paid.  So 
far  as  that  contract  may  be  material  to  the  recovery  of  the 
plaintiffs,  its  substance  should  be  briefly  stated.  Except  in  the 
cases  specially  authorized  by  the  code,  each  petition  should  em- 
body in  itself,  and  without  reference  to  any  other  paper  or  exhibit, 
the  facts  which  constitute  the  cause  of  action. 

The  demurrer  to  the  petition  in  this  case  will  be  sustained,  but 
there  will  be  leave  to  amend. 
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Before  Judges  Stores,  Spencer,  and  Gholsok. 
Henry  Vallette  v.  Kentucky  Teust  Company  Bank. 

A  plaintiff  who  has  obtained  an  order  of  attachment  and  made  service  by  pub- 
lication, can  not  be  postponed  in  obtaining  a  judgment,  in  a  case  where  the 
attachment  has  been  only  served  by  notices  to  garnishees,  until  by  their  an- 
swers or  otherwise  it  shall  appear  that  they,  or  some  of  them,  are  indebted 
to  the  defendant.  The  code  evidently  contemplates  that  so  soon  as  an  ac- 
tion has  been  commenced,  and  an  order  of  attachment  obtained  against  a 
foreign  corporation,  the  plaintiff  may  at  once  proceed  to  make  service  by 
publication,  and  for  this  purpose,  his  affidavit  that  there  is  property  or  debts 
to  be  appropriated  to  the  payment  of  the  claim,  must  be  considered  as  suf- 
ficient. 

The  code  expressly  provides  (sees.  218,  219),  that  there  shall  be  no  final  judg- 
ment against  the  garnishee,  until  there  has  been  a  judgment  against  the 
defendant. 

The  idea  that  a  claim  of  a  title  to,  or  an  interest  in  the  property  attached,  in- 
dependent of  any  connection  with  the  cause  of  action  stated  in  the  petition, 
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will  give  the  right  to  each  claimant  to  appear  and  litigate  with  the  plaintiff 
that  cause  of  action,  can  not  be  successfully  maintained. 

Third  persons,  under  pretense  of  some  claim  to  the  subject-matter  of  the  attach- 
ment, will  not  be  permitted,  in  view  of  a  probable  interference  with  their 
claims,  to  come  in  and  oppose  an  obstacle  to  the  assertion  of  a  claim  on  the 
part  of  another,  which  the  party  directly  and  immediately  interested  does 
not  think  proper  to  present. 

If  such  claim  is  asserted,  it  must  be  done  in  some  affirmative  mode,  and  not  by 
way  of  defense. 

A  foreign  dissolved  corporation  may  be  served  with  process  by  publication,  the 
same  as  if  not  dissolved. 

[Garnishment,  2  C.  S.  0.  B.  66,  57;  Service  by  publication,  Seney,  94,  100; 
Judgment  v.  Garnishee,  Ibid.  811,  812.] 

The  plaintiff  filed  a  petition  on  the  22d  December,  1854,  setting 
2]  forth,  as  a  cause  of  action,  bank  notes  to  the  *amount  of  ten 
thousand  dollars,  issued  by  the  defendant,  alleged  to  be  a  foreign 
corporation,  incorporated  by  the  legislature  of  the  State  of  Ken- 
tucky. As  an  excuse  for  not  filing  copies  of  the  notes,  they  were 
stated  to  be  of  the  common  form  of  notes  issued  to  circulate  as 
money,  and  in  small  amounts,  in  no  instance  exceeding  twenty  dol- 
/  lars,  and  very  numerous.  A  judgment  was  asked  for  the  sum  of 
ten  thousand  dollars,  with  interest  from  the  1st  of  November,  1854. 
In  an  affidavit  attached  to  the  petition,  it  was  stated  by  the  plain- 
tiff, that  the  defendant  was  a  foreign  corporation  ;  that  his  claim,  as 
set  forth  in  the  petition,  was  just,  and  that  he  had  good  reason  to 
believe,  and  did  believe,  that  certain  named  persons  within  the 
county  had  property  belonging  to  the  defendant  iu  their  posses- 
sion. 

Upon  the  petition  and  the  affidavit,  a  summons  and  an  order  of 
attachment  were  issued.  Upon  the  summons  issued  to  the  sheriff 
of  Hamilton  county,  there  was  by  him,  on  the  1st  January,  1855,  a 
return  of  not  found.  On  the  order  of  attachment  issued  to  the 
same  officer,  there  was,  on  the  23d  December,  1854,  a  return  of  no 
goods,  chattels,  lands,  or  tenements  whereon  to  levy,  but  there  was 
sorvice  on  a  number  of  persons  named  in  the  return  as  garnishees, 
on  whom  the  return  stated  that  notices  were  served  personally  to 
appear  at  the  return  day  of  the  writ  and  answer  under  oath,  accord- 
ing to  law,  as  garnishees. 

On  the  26th  January,  1855,  John  W.  Finnell,  William  B.  Kin- 
kead,  and  L.  W.  Winston,  as  commissioners  of  the  Kentucky  Trust 
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Company,  filed  an  answer.  This  answer  referred  to  the  several 
acts  of  the  legislature  of  Kentucky,  by  which  the  Kentucky  Trust 
Company  Bank  was  incorporated.  It  set  forth  particularly  a  pro- 
vision of  its  *charter,  by  which,  on  a  failure  to  redeem  its  notes  [3 
or  an  unnecessary  delay  in  their  payment,  it  was  made  lawful  for 
the  court  of  the  proper  county,  upon  petition  filed  by  any  citizen 
of  Kentucky,  to  appoint  commissioners  to  take  possession  of  all  the 
books,  papers,  moneys,  and  other  property  of  the  bank,  and  close 
its  affairs,  under  such  orders  and  judgments  as  might  by  said 
court  be  rendered  in  the  premises,  and  apply  all  and  singular  the 
effects  of  said  bank  to  the  payment  of  its  creditors,  pro  rata,  ac- 
cording to  their  several  demands.  The  answer  then  set  forth  a 
proceeding,  under  said  provision  of  the  charter,  in  the  Circuit 
Court  of  Kenton  county,  on  behalf  of  Charles  W.  Clayton,  a  citi- 
zen of  Kentucky,  in  which  the  Kentucky  Trust  Company  Bank  is 
stated  to  have  been  duly  made  a  party,  by  the  service,  of  process, 
and  to  have  appeared.  In  the  proceeding  in  that  court,  which  was 
alleged  to  have  had  full  jurisdiction  over  the  parties,  matters,  and 
things  set  forth,  an  order  was  made,  which  was  embodied  in  the 
answer. 

The  order  appeared  to  have  been  made  on  an  application  to  the 
judge  of  the  court  in  vacation,  notice  of  which  application  was 
stated  to  have  been  given  to  the  bank,  and  also  to  Kinkead  & 
Walker,  to  whom  a  deed  in  trust  had  been  executed  by  the  bank. 
Kinkead  &  Walker  were  stated  to  have  answered  and  denied  that 
they  had  accepted  the  trust;  and  the  bank  was  stated  to  have  an- 
swered, and  admitted,  that  it  had  failed,  and  refused  to  pay  its  notes 
and  deposits.  The  judge  being  satisfied  that  he  had  "  the  authority 
to  appoint  commissioners,  and  that  the  deed  of  trust  should  be  dis- 
regarded, ordered  (among  other  matters  not  material  to  be  noticed 
in  this  case)  u  that  John  W.  Finnell,  William  B.  Kinkead,  and  *L.  [4 
W.  Winston,  be  appointed  commissioners,  and  that  they,  or  any  two- 
of  them,  proceed  forthwith  to  take  possession  of  the  books,  papers, 
money,  and  other  property  of  the  bank,  and  that  the  bank  officers 
and  others,  who  may  have  charge  thereof,  deliver  the  possession  to 
the  commissioners."  That  the  commissioners  collect  by  suit,  or 
otherwise,  as  they  may  deem  best,  all  suras  of  money  due  the  bank. 
That  they  examine  and  investigate  all  the  business  operations  of  the 
bank  from  its  commencement,  institute  proper  proceedings  against 
any  of  its  officers  found  to  have  been  in  default,  and  take  steps. 
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to  recover  any  assets  improperly  or  fraudulently  transferred.  That 
they  dispose  of  all  real  and  personal  estate  of  the  bank,  at  such 
time  and  in  such  manner  as  they  may  deem  best  for  the  interest 
of  the  beneficiaries  of  the  bank,  except  the  banking-houso  and  its 
furniture.  That  they  might  compromise  and  adjust  claims  and 
debts  due  to  or  from  the  bank.  That  they  should  ascertain  liabil- 
ities and  assets,  and  declare  dividends,  pro  rata,  to  note-holders  and 
depositors.  And  "  that,  after  paying  the  depositors  and  note-hold- 
ers, they  will,  if  any  assets  remain,  pay  them  over,  pro  rata,  to  the 
stockholders." 

The  answer  farther  stated  that  the  commissioners  were  properly 
qualified  to  act  as  such,  and  entered  on  the  discharge  of  their 
duties  under  the  order  of  the  court.  That  on  the  7th  November, 
1854,  the  several  parties,  summoned  as  garnishees  in  this  action, 
were  notified  of  the  claim  of  the  defendants,  as  commissioners,  and 
a  demand  was  made  of  the  property  in  their  hands  belonging  to  the 
Kentucky  Trust  Company  Bank.  To  this  demand  it  was  replied  that 
the  property  was  held  as  collateral  security  for  debts  due,  and  that 
5]  subject  to  that  claim  the  property  *would  be  held  for  the  ben- 
efit of  the  defendants.  The  answer  denied  that  the  plaintiff  ever 
ipresented  the  notes,  on  which  his  action  was  founded,  to  the 
iKentucky  Trust  Company  Bank  for  payment,  Without  which,  it 
was  claimed,  tho  plaintiff  could  not  recover. 

No  part  of  the  answer  was  made  a  counter-claim  by  any  aver-* 
ment,  or  prayer  for  relief;  it  concluded  with  asking  a  judgment  for 

'OOStS. 

On  the  5th  February,  1855,  the  plaintiff  filed  an  amendment  to 
Jus  petition,  setting  forth  that,  at  and  before  the  commencement  of 
the  action,  the  bank  had  closed  its  doors,  and  ceased  to  redeem  its 
notes ;  that  its  officers  had  ceased  to  act  as  such,  or  to  exercise  any 
control  over  its  affairs;  and  that  its  assets  and  business  had  been 
placed  in  the  hands  of  commissioners  who  were  not  redeeming  its 
notes,  and  were  not  authorized  so  to  do. 

No  interrogatories  to  be  answered  by  the  persons  summoned  as 
garnishees  appeared  to  have  been  filed,  bat  three  of  those  so  sum- 
moned had  filed  answers.  In  these  answers  it  was  admitted  that 
.certain  bills  of  exchange  and  promissory  notes  had  been  placed  in 
the  hands  of  the  parties  answering,  by  the  Kentucky  Trust  Com- 
pany Bank,  as  collateral  security  for  debts  duo  from  the  bank.  A 
right  to  hold  them  for  payment  of  the  debts  was  claimed.  In  two 
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of  the  answers  the  claim  of  the  defendants,  Finnell,  Kinkead,  and 
Winston,  as  commissioners,  was  noticed,  and  it  was  asked  that  the 
parties  should  be  protected  against  that  claim.  One  of  the  answers 
was  stated  to  have  been  made  by  the  parties  as  garnishees,  the 
other  two  "  under  the  order  of  attachment." 

On  the  12th  January,  1855,  an  affidavit  of  the  plaintiff  was  filed, 
showing  that  the  defendant  was  "  a  foreign  *corporation,  hav-  [6 
ing  in  the  State  of  Ohio  property  belonging  and  debts  owing  to 
it,  which  the  plaintiff  seeks  to  subject  to  the  payment  of  his  claim, 
and  further  that  summons  can  not  be  served  upon  said  defendant 
within  this  state." 

On  the  24th  March,  1855,  the  proof  of  publication  was  filed. 
The  defendant  was  required  to  answer  by  the  17th  March,  1855. 
On  the  24th  March,  1855,  the  proof  of  publication  was  approved 
^nd  a  minute  entry  made  thereof. 

Upon  this  state  of  the  pleadings  and  papers  the  action  was  sub- 
mitted to  the  court.  The  plaintiff  offered  in  evidence  the  notes  re- 
ferred to  in  his  petition,  and  claimed  a  judgment  for  the  amount 
and  interest.  No  appearance  or  defense  on  the  behalf  of  the  Ken- 
tucky Trust  Company  Bank  was  entered  or  made.  The  defendants, 
Finnell,  Kinkead,  and  Winston,  appeared  on  their  own  behalf  as 
commissioners,  and  claimed  that  no  judgment  could  be  entered 
against  the  Kentucky  Trust  Company  Bank,  as  it  had  ceased  to 
exist,  and  all  the  property  claimed  under  the  attachment  had  be- 
come vested  in  them  as  commissioners,  in  virtue  of  the  proceedings 
set  forth  in  their  answer.  A  transcript  of  the  order  and  proceed- 
ings was  offered  in  evidence,  duly  certified,  and  it  was  admitted 
that  they  had  acted  and  were  acting  as  the  commissioners  under 
that  order. 

This  case  and  a  number  of  others  involving  the  same  questions 
were  argued  by  Messrs.  Caldwell  &  Paddqck,  Jones  dk  Ware,  for 
plaintiffs ;  and  Messrs.  Worthington  &  Matthews,  Fox  dk  French,  Mr. 
Henry  Stanbery,  and  Mr.  Kinkead,  for  defendants. 

Ghol8on,  J.  delivered  the  opinion  of  the  court. 

*The  first  inquiry  proper  to  be  made  in  this  case  is,  whether  [7 
the  plaintiff,  independent  of  any  facts  or  matters  set  up  in  defense, 
has  shown  a  right  to  the  judgment  he  asks  against  the  Kentucky 
Trust  Company  Bank,  a  foreign  corporation,  To  render  a  judg- 
ment in  a  proper  case  against  such  a  corporation,  this  court  has  un- 
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doubtedly  jurisdiction,  by  the  express  provision  of  the  statute.  A 
claim  for  the  recovery  of  money,  on  the  notes  of  a  foreign  banking 
corporation,  presents  a  proper  case,  if  there  has  been  proper  service 
of  process.  That  claim  is  presented  in  the  petition  of  the  plaintiff. 
The  petition  is  filed,  and  a  summons  issued,  and  thus  a  civil  action 
is  properly  commenced  under  section  55  of  the  code.  But  though 
the  action  has  been  properly  commenced,  the  summons  having  been 
returned  not  found,  the  defendant  has  not  by  it  been  brought  with- 
in the  jurisdiction  of  the  court.     Tbore  has  been  no  actual  service. 

By  section  70  of  the  code,  service  may  be  made  by  publication 
in  several  kinds  of  actions  specified,  among  which  are  those  brought 
against  foreign  corporations  "  having  in  this  state  property,  or  debts 
owing  to  them,  sought  to  be  taken  by  any  of  the  provisional  reme- 
dies, or  to  be  appropriated  in  any  way."  By  section  71,  "  before 
service  can  be  made  by  publication,  an  affidavit  must  be  filed,  that 
service  of  a  summons  can  not  be  made  within  this  state  on  the  de- 
fendant or  defendants  to  be  served  by  publication,  and  that  the  case 
is  one  of  those  mentioned  in  the  preceding  section.  When  such  affi- 
davit is  filed  the  party  may  proceed  to  make  service  by  publica- 
tion.'1 Sections  72  and  73  provide  for  the  mode  and  proof  of  pub- 
lication. 

8]  It  is  clearly  apparent,  from  all  the  provisions  of  the  *code  on 
the  subject  of  the  service  of  summons,  contained  in  title  5,  chapter 
2,  that  service  by  publication,  in  the  cases  and  mode  prescribed, 
must  be  deemed  a  complete  and  sufficient  service  of  process,  and, 
on  proof  thereof  as  required,  authorizes  a  judgment. 

In  this  case  we  have  the  affidavit  of  the  plaintiff,  almost  in  the 
language  required  by  sections  70  and  71.  We  have  the  proof  re- 
quired by  section  73,  accompanying  a  printed  copy  of  the  publica- 
tion. And  we  have  the  order  of  the  court  entered  on  the  minutes, 
approving  the  publication  and  ordering  the  proof  to  be  filed. 

Though  there  is  no  provision  of  the  code  requiring  such  ap- 
proval, independent  of  the  final  action  of  the  court  in  rendering  a 
judgment  predicated  on  the  publication,  it  is,  perhaps,  a  conve- 
nient practice,  in  view  of  the  probable  loss  of  the  papers  or  affida- 
vit. Such  preliminary  approval,  however,  can  not  be  regarded  as 
precluding  inquiry  before  a  final  judgment,  and  should  be  subject 
to  be  stricken  out  before  there  has  been  a  further  action  of  the 
court  on  the  faith  of  its  correctness.  The  code  (sections  70,  71 
and  72),  providing  for  a  constructive  service  by  publication,  and 
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(section  73)  that  it  shall  be  deemed  complete  when  made  in  the 
manner  and  for  the  time  prescribed,  if  such  servico  be  proved  as 
required  by  section  73,  is  it  the  duty  of  the  court,  on  the  submission 
of  the  action  for  judgment,  to  look  behind  the  affidavit  of  the  plain- 
tiff filed  under  section  71,  and  ascertain,  by  an  examination  into  the 
facts,  whether  that  affidavit  has  been  truly  or  properly  made — 
whether  in  point  of  fact  the  case  is  one,  as  claimed  by  the  plaintiff, 
authorizing  a  service  by  publication  ? 

It  is  possible  that  cases  may  arise  in  which  it  would  be  proper 
for  the  court,  on  the  suggestion  of  a  third  party,  *or  of  its  own  [9 
motion,  to  refuse  to  render  a  judgment  against  a  non-resident,  or  a 
foreign  corporation,  where  the  only  service  was  by  publication. 
If,  in  an  ordinary  action  for  a  money  demand,  there  had  been  no 
order  of  attachment  issued,  if  the  plaintiff,  neither  under  any  of  the 
provisional  remedies,  nor  by  any  allegation  in  his  petition,  sought 
to  appropriate  the  property  of  a  non-resident,  or  foreign  corpora- 
tion, it  would  be  a  direct  fraud,  both  on  the  court  and  the  party,  to 
attempt  to  proceed  by  publication.  Such  an  attempt,  if  it  should 
ever  be  made,  as  it  would  be  immediately  exposed,  on  an  inspection 
of  the  papers,  it  is  not  to  be  supposed,  would  be  sanctioned  by  a 
court,  and  extreme  cases  of  that  character  can  not  have  been  within 
the  intention  of  the  legislature.  But  the  legislature,  in  requiring 
the  affidavit  under  section  71,  must  have  intended  that  it  should 
have  some  effect.  Its  only  proper  effect  is  to  form  the  predicate 
for  a  service  by  publication,  and  thereby  authorize  a  judgment  in 
the  action  against  the  party  so  constructively  served. 

It  has  been  said,  that  the  jurisdiction  of  the  court  to  render  a 
judgment  against  a  foreign  corporation  depends  on  the  fact 
whether  there  be  property  of,  or  debts  owing  to  the  corporation 
within  the  territorial  limits  over  which  jurisdiction  is  exercised. 
This  may  be  so,  but  the  facts  essential  to  confer  jurisdiction  must 
be  distinguished  from  the  mode  prescribed  for  the  establishment  of 
those  facts.  If  the  prescribed  mode  has  been  pursued,  we  have  no 
right  to  refuse  to  act,  on  a  presumption  that  the  facts  do  not  really 
exist.  We  can  not  say  to  a  plaintiff,  give  us  better  proof  than  that 
which  the  law  has  provided. 

It  can  not  be  claimed,  that  a  plaintiff,  who  has  obtained  an  order 
of  attachment,  and  made  the  service  by  publication,  *is  to  be  [10 
postponed  in  obtaining  a  judgment,  in  a  case  where  the  attachment 
has  been  only  served  by  notices  to  garnishees,  until  by  their  an- 
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swers,  or  otherwise,  it  shall  appear,  that  they,  or  some  of  them,  are 
indebted  to  the  defendant.  The  code  evidently  contemplates,  that 
so  soon  as  an  action  has  been  commenced,  and  an  order  of  attach- 
ment obtained,  against  a  foreign  corporation,  the  plaintiff  may  at 
once  proceed  to  make  service  by  publication,  and  for  this  purpose, 
as  already  stated",  his  affidavit,  that  there  is  property  or  debts  to  be 
appropriated  to  the  payment  of  the  claim,  must  be  considered  as 
sufficient.  So  far  from  it  being  necessary,  that  the  plaintiff,  before 
he  can  obtain  a  judgment  on  his  claim  against  the  defendant, 
should  have  the  fact  ascertained,  that  a  garnishee  has  in  his  hands 
property  belonging,  or  is  indebted  to  the  defendant,  the  code 
provides,  in  sections  218  and  219,  that  there  shall  be  no  final  judg- 
ment against  the  garnishee,  in  the  event  of  an  action  against  him, 
until  there  has  been  a  judgment  against  the  defendant.  If  a 
garnishee  fail  to  appear  and  answer,  or  if  his  answer  be  unsatis- 
factory, the  plaintiff  may  at  once  proceed  by  an  action  against  him, 
for  the  amount  of  property  or  credits  in  his  hands,  belonging  to 
the  defendant.  The  action  against  the  defendant  and  that  against 
the  garnishee,  both  proceed,  but  final  judgment  in  the  latter  is  not 
to  be  rendered  until  the  former  be  determined.  If  the  plaintiff 
succeeds,  he  may  then  proceed  to  a  final  judgment  against  the  gar- 
nishee ;  if  he  fail,  the  garnishee  is  to  be  discharged  and  recover 
costs.     Code,  sec.  218-219. 

Such  being  the  order  of  proceeding  provided  by  law  to  ascertain 
whether  the  affidavit  of  the  plaintiff,  that  the  garnishee  is  indebted 
11]  to  the  defendant,  is  sustained  in  *point  of  fact,  with  what  pro- 
priety can  we,  in  a  summary  way,  on  an  inquiry  as  to  the  regularity 
of  the  constructive  service  by  publication,  prejudge  that  question  ? 

The  code  of  civil  procedure  has  certainly  made  a  radical  change 
in  the  forms  of  judicial  proceedings.  But  it  is  as  important  now 
as  before,  indeed,  to  prevent  confusion  in  the  working  of  a  new 
system,  it  may  be  said  to  be  more  important,  that  the  proceedings 
of  courts  shall  take  their  orderly  and  defined  course.  We  think 
that  the  course  prescribed  by  the  code,  to  entitle  the  plaintiff  to  a 
judgment,  has  been  pursued.  He  has  commenced  his  civil  action, 
in  a  case  of  which  the  court  has  jurisdiction,  he  has  obtained  an 
order  of  attachment,  he  has  completed  a  service  by  publication, 
and  offered  the  proof  thereof  required.  The  time  for  answer  has 
expired,  and  the  allegations  in  the  petition  have  not  been  contro- 
verted by  the  defendants.  The  evidences  of  indebtedness  stated 
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in  the  petition  have  been  produced  to  bo  filed  or  canceled.  The 
plaintiff,  therefore,  in  the  absence  of  any  defense,  mu$t  be  consid- 
ered as  entitled  to  the  judgment  he  has  asked. 

We  come  next  to  the  inquiry,  as  to  the  facts  or  matters  set  up  in 
defense.  Before  proceeding  with  this  inquiry,  it  is  propor  to  dis- 
tinguish between  the  action  and  the  provisional  remedy,  or  auxil- 
iary proceeding,  to  subject  property  or  debts  to  the  payment  of  the 
claim  on  which  the  action  is  founded.  The  action  as  stated  in  the 
petition,  and  the  order  of  attachment  issued  upon  an  affidavit, 
though  for  some  purposes  directly  connected  and  dependent  on 
each  other,  in  reference  to  other  purposes,  are  carefully  to  be  dis- 
tinguished. This  distinction  is  in  no  ^respect  more  obvious  [12 
than  in  reference  to  the  question  of  defense. 

Prom  the  very  nature  of  the  subject-matter  there  can,  properly 
be  no  defense  to  an  order  of  attachment.  When  improperly  or, 
wrongfully  issued,  it  may  be  discharged  or  set  aside,  on  motion  by 
the  proper  party,  on  a  proper  showing ;  but  it  is  in  no  respect  a 
pleading  to  which  an  answer  can  be  offered.  If  a  third  party 
claim  the  property  affected  by  an  order  of  attachment,  it  is  made 
the  duty  of  the  sheriff  to  have  the  validity  of  such  claim  tried,  in 
a  speedy  form  of  proceeding.  If  such  party,  whose  rights  of  prop- 
erty are  violated,  does  not  desire  to  bring  his  claim  to  the  notice 
of  the  sheriff,  to  have  its  validity  tried,  he  is  in  no  respect  barred 
from  the  assertion  of  his  claim  in  the  ordinary  legal  forms,  pro- 
vided for  obtaining  the  possession  of  property,  and  redressing  in- 
juries sustained.  To  these  remedies  a  claimant  of  the  property 
should  resort. 

The  idea  that  a  claim  of  a  title  to,  or  an  interest  in  the  property 
attached,  independent  of  any  connection  with  the  cause  of  action 
stated  in  the  petition,  will  give  the  right  to  such  claimant  to  appear 
and  litigate  with  the  plaintiff  that  cause  of  action,  can  not,  we 
think,  be  successfully  maintained.  There  may  bo  cases  in  which 
the  interest  in  the  property  attached,  on  the  part  of  a  third  per- 
son, also  involves  an  interest  in  the  justice  and  amount  of  tho  claim 
of  the  plaintiff  in  attachment.  This  appears  to  bo  tho  case  with 
different  attaching  creditors.  For  such  a  case  the  xjode  probably 
intends  to  provide  in  section  225,  directing,  where  several  attach- 
ments are  executed  on  the  same  property,  or  tho  same  persons  are 
made  garnishees,  the  court,  on  motion  of  any  of  the  plaintiffs, 
♦may  order  a  reference  to  ascertain  and  report  the  amounts    [13 
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and  priorities  of  the  several  attachments.  We  see  no  reason  to 
doubt,  that  under  such  a  reference  an  unjust  or  fraudulent  claim 
might  be  reduced  or  postponed.  But  a  proceeding  for  that  pur- 
pose, whether  by  a  reference  or  an  independent  action,  is  quite 
different  from  allowing  a  third  party  to  come  into  the  action  be- 
tween the  plaintiff  and  defendant,  and  defend  the  cause  of  action 
asserted  by  the  plaintiff.  It  is  difficult  to  see  how  such  a  position 
can  be  allowed  to  any  other  person  than  the  defendant  himself,  or 
some  one  standing  toward  him  in  a  representative  character. 

Upon  any  proper  principle,  it  would  appear  to  be  sufficient  for  a 
plaintiff  to  establish  his  claim  against  the  defendant  and  the  prop- 
erty of  the  defendant.  If  the  claim  so  established  conflicts  with 
the  claims  of  third  persons,  it  is  for  them  to  attach  and  set  aside, 
on  proper  grounds,  the  claim  of  the  plaintiff.  They  can  not  be 
permitted,  in  view  of  a  probable  interference  with  their  claims,  to 
oppose  an  obstacle  to  the  assertion  of  a  claim  on  the  part  of  an- 
other, which  the  party  directly  and  immediately  interested  does 
not  think  proper  to  present. 

If  these  principles  be  generally  correct,  they  operate  still  more 
forcibly  under  our  present  system  of  practice.  A  plaintiff  is  re- 
quired to  present  his  claim  under  the  sanction  of  his  oath  as  to  its 
correctness.  A  denial  of  his  allegations,  or  any  matter  set  up  to 
avoid  their  effect,  is  to  be  sustained  by  the  oath  of  tho  defendant. 
What  warrant  have  we  to  permit  a  third  person  only  indirectly 
interested  to  assume  in  this  particular  the  position  of  the  defend- 
ant? 

14]  Whenever  it  may  be  proper,  therefore,  for  a  person  to  *ques- 
tion  the  validity  or  amount  of  a  claim  in  litigation  between  other 
parties,  he  must  proceed  in  some  form  with  that  view;  he  can  not 
be  permitted  to  do  it  indirectly  as  a  mere  defendant  to  an  action, 
with  the  cause  of  which  he  has  no  connection,  his  only  interest 
being  the  possible  effect  of  its  determination  upon  some  alleged 
right  of  his  own.  His  position  must  necessarily  be  one  of  attack, 
and  not  simply  of  defense.  His  own  right  must  be  set  up  in  some 
affirmative  shape,  so  that  it  may  be  met  and  controverted. 

Under  these  views,  in  the  position  of  the  pleadings  in  this  case, 
we  might  well  decline  to  express  any  opinion  as  to  any  other  mat- 
ters involved.  And,  for  the  reasons  before  given,  we  do  not  think 
it  proper  that  we  should  now  decide  any  of  the  very  interesting 
questions  which  have  been  argued  as  to  the  rights  of  the  parties  to 
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the  property  and  credits  in  the  hands  of  the  garnishees.  As  we 
have  already  intimated,  those  questions  will  properly  arise  in 
actions  by  the  plaintiff  against  the  garnishees.  The  latter,  cer- 
tainly, who  are  parties  interested,  are  not  now  before  the  court  for 
the  determination  of  those  questions.  In  the  position  in  which 
they  now  stand,  our  decision,  if  made,  would  not  be  obligatory  on 
them  or  on  the  property  in  their  hands.  Some  of  the  garnishees 
have  not  answered ;  others  have  answered,  but  only  as  garnishees, 
or  under  the  order  of  attachment,  and  not  in  the  action.  No  issue 
has  been  or  can  be  made  on  those  answers.  In  an  action  brought 
by  the  plaintiff  against  the  garnishees,  or  by  a  claimant  of  the 
property  for  its  recovery  or  to  assert  his  rights,  the  proper  parties 
may  be  made  and  the  questions  presented ;  but,  in  our  opinion, 
they  do  *not  now  arise,  and  it  would  be  improper  that  they  [15 
should  be  decided. 

As  to  the  question  whether  the  proceedings  in  Kentucky  have 
had  the  effect  to  dissolve  the  corporation  sued  as  defendant  in  this 
action,  and  preclude  any  recovery  in  an  action  against  that  corpora- 
tion in  Ohio,  it  is  one  which  presents  no  little  difficulty  as  to  the 
form  in  which  it  can  be  properly  raised.  If  the  party  named  as 
defendant  in  the  action  never  existed,  or  had  ceased  to  exist  before 
the  action  was  commenced  ;  if,  in  fact,  there  be  no  defendant  to  the 
action,  the  plaintiff  would  appear  to  be  engaged  in  a  vain  effort, 
with  the  result  of  which  no  one  could  have  any  interest  to  inter- 
fere. Considered  in  the  light  of  a  defense,  or  a  bar  to  the  action 
of  the  plaintiff,  the  non-existence  of  the  defendant  can  scarcely  be 
deemed  a  proper  issue  to  bo  tried. 

In  the  case  of  a  corporation  alleged  to  have  been  dissolved,  there- 
is  an  important  consideration  why  a  plaintiff  proceeding  in  an  action 
against  such  a  corporation  should  not  be  prevented  from  obtaining- 
judgment  on  his  mere  suggestion  of  a  dissolution.  The  very  object 
of  the  plaintiff  in  obtaining  a  judgment  may  be  to  assert  an  inter- 
est in  the  property,  depending  on  the  question  whether  the  corpora- 
tion be  in  fact  dissolved.  He  may,  as  a  creditor  of  the  corporation, 
conceive  that  he  has  a  right  to  satisfaction  out  of  property  in  which 
that  corporation  was  or  may  be  interested,  and  it  may  be  proper, 
and,  indeed,  indispensible,  that  he  should  have  his  claim  established 
by  a  judgment  before  he  will  bo  in  a  position  to  contest  with  third 
persons  the  question  whether  the  corporation  has  been  dissolved, 
and  the  rights  of  property  depending  on  its  determination.  That 
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16]  question  becoming  thus  a  question  *as  to  the  right  of  prop- 
erty, and  entirely  collateral  to  any  issue  that  can  arise  on  the  plaint- 
iff's right  of  action,  it  is  doubtful  whether  it  can  be  properly  pre- 
sented in  any  form  in  that  action.  It  would  appear  to  be  unfair  to 
present  the  question  at  a  time  or  in  a  shape  that,  whilst  its  deter- 
mination against  the  plaintiff  would  be  a  serious  prejudice,  its  de- 
termination in  his  favor  would  not  be  obligatory  upon  those  with 
whom  he  would  have  the  subsequent  contest  as  to  the  property  to 
be  affected. 

But  waiving  these  considerations,  and  any  others  as  to  the  par- 
ties by  whom  and  the  form  in  which  the  question  has  been  pre- 
sented, it  is  sufficient  to  Bay  that,  in  our  opinion,  the  dissolution  of 
the  Kentucky  Trust  Company  Bank,  admitting  such  to  have  been 
the  effect  of  the  order  of  the  judge  of  the  Kenton  Circuit  Court  (as 
to  which  we  do  not  now  decide),  does  not  prevent  the  plaintiff  from 
bringing  or  maintaining  his  action.  If  sections  1  and  2  of  an  act 
passed  21st  March,  1850,  "  in  relation  to  judicial  proceedings  in 
favor  of  and  against  dissolved  corporations,"  extend  to  foreign 
corporations,  there  is  little  room  for  doubt  that  such  an  action  may 
be  brought.  And  that  these  sections  do  extend  to  foreign  corpora- 
tions can  scarcely  be  denied  since  the  decision  of  the  Supreme 
Court,  in  Stetson  v.  The  City  Bank  of  New  Orleans,  2  Ohio  St.  167. 

In  that  case  the  court  gave  a  construction  to  the  1st  section  of  the 
statute  authorizing  any  banking  or  other  corporation,  at  any  time 
.after  its  dissolution,  to  prosecute  an  action  by  its  corporate  name, 
.and  held  that  a  foreign  as  well  as  a  domestic  banking  corporation 
-was  embraced  within  tho  letter  and  spirit  of  the  law.  The  2d  scc- 
17]  tion  of  the  statute  provides  that  u  any  such  dissolved  •corpo- 
ration "  may  be  sued  by  its  corporate  name,  for  or  upon  any  cause 
-of  action  accrued,  or  which  but  for  such  dissolution  would  have  ac- 
crued against  such  dissolved  corporation.  VVc  havo  to  construe  tho 
.2d  section,  and  feel  bound  to  say  that  any^dissoived  corporation 
^coming  within  the  meaning  of  the  1st  section  must  bo  considered 
.as  included  in  the  2d.  If  the  first  section  embraces  foreign  corpo- 
rations, so  does  the  second.  Indeed,  wo  think,  it  would  be  mani- 
festly inconsistent  and  unjust  so  to  construe  tho  1st  section  as  to 
•confer  on  foreign  dissolved  corporations  a  right  to  suo,  and  exempt 
them  from  a  liability  to  be  sued,  by  a  different  construction  of  the 
2d  section.  It  has  been  claimed  that  if  a  foreign  dissolved  corpo- 
ration be  sued,  there  must  have  been  service  of  process  in  the  mode 
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prescribed  in  the  latter  part  of  the  2d  section.  It  might  be  suffi- 
cient to  say  on  this  point  that  there  is  no  issue  as  to  the  regularity 
of  the  service  of  process.  The  action  is  not  in  form  against  a  dis- 
solved corporation.  An  objection  is  interposed  that  the  defendant 
is  a  foreign  dissolved  corporation,  and,  therefore  no  action  can  be 
brought.  This  objection  is  made  in  the  answer  of  those  who,  if 
such  an  action  can  be  brought,  would  be  the  very  parties  to  be 
served  with  process.  After  an  answer  from  them,  an  objection 
that  they  had  not  been  served  with  process  would  appear  to  be  too 
late. 

But,  independent  of  the  manner  and  time  of  any  objection  as  to 
the  service  of  process  not  having  been  made  in  the  mode  indicated 
in  the  statute,  we  are  of  opinion  that  there  is  nothing  in  that  part 
of  the  statute  which  precludes  a  constructive  service  by  publication 
against  a  foreign  dissolved  corporation.  Taking  the  law  and  the 
provisions  of  the  code  together,  their  meaning  is  quite  clear  :  If 
♦actual  service  be  made  on  a  dissolved  corporation,  it  may,  [18 
and  properly  should  be  made  in  the  mode  indicated  by  the  2d  sec- 
tion ;  if  actual  service  can  not  be  made,  then  constructive  service 
may.be  resorted  to,  and  with  this  view  it  makes  no  difference,  the 
case  being  otherwise  a  proper  one,  whether  the  foreign  corporation 
be  a  dissolved  one  or  not.  Indeed,  if  this  objection  were  valid, 
it  would  virtually  defeat  any  right  of  action  against  a  foreign  dis- 
solved corporation,  having  no  managing  agent  of  its  affairs  within 
this  state;  for,  by  section  74  of  the  code,  the  right  to  make  per- 
sonal service^ of  process  out  of  the  state  appears  to  be  limited  to 
those  cases  where  there  may  be  a  service  by  publication. 

In  any  view,  in  which  we  have  deemed  it  proper  to  consider  this 
case  as  now  presented,  we  think  that  the  plaintiff  is  entitled  to  a 
judgment  against  the  defendant  in  the  action,  the  Kentucky  Trust 
Company  Bank.  As  to  the  effect  and  operation  of  that  judgment, 
in  the  event  it  should  turn  out  that  there  is  no  property  in  the 
hands  of  the  garnishees  to  be  subjected  to  its  payment,  we  ex- 
press no  opinion.  And  we  intentionally  leave  undecided,  with  a 
view  to  their  consideration  and  determination,  at  the  time  and  in 
the  manner  which  we  consider  to  be  required  by  the  nature  of  the 
proceeding,  the  questions  as  to  the  rights  of  the  different  parties  to 
the  property  in  the  hands  of  the  garnishees. 
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19]  *In  Special  Term—June,  1866. 

Before  Gholson,  J. 

Charles  Atwater  v.  William  F.  Roelopson  et  al. 

A.  loaned  E.  A.  $10,000;  the  loan  was  made  in  the  city  of  Cincinnati,  and  was 
received  in  a  draft  drawn  by  D.  in  Cincinnati,  on  A.  in  New  Haven,  which 
was  accepted  payable  in  New  York,  and  there  paid. 

To  secure  the  payment  of  said  loan,  £.  A.,  by  her  attorney,  executed  a  promis- 
sory note  for  $10,000,  payable  five  years  after  date,  and  also  ten  other  notes 
for  the  sum  of  $600  each,  payable  semi-annually,  being  the  interest  notes 
on  said  loan,  at  the  rate  of  ten  per  cent.;  all  said  notes  were  payable  at  the 
office  of  the  Ohio  Life  Insurance  and  Trust  Co.,  N.  T. 

To  secure  the  payment  of  said  notes,  E.  A.  executed  a  mortgage  to  A.  on  cer- 
tain real  estate  in  the  city  of  Cincinnati. 

In  suit  brought  in  Cincinnati  to  collect  the  amount  of  these  notes,  and  to  fore- 
close this  mortgage, 

Held:  That  the  law  of  Ohio  (where  it  was  lawful  to  contract  for  ten  per  cent 
interest)  governed  the  construction  of  this  contract,  and  not  the  law  of  New 
York,  where  a  similar  contract  would  have  been  void  for  usury. 

Where,  in  such  suit,  a  counterclaim  is  filed,  asking  the  cancellation  of  said  notes 
and  mortgage  on  the  ground  of  usury;  in  no  case  would  the  court  grant 
such  affirmative  relief,  unless  the  party  should  do  what  was  equitable  and 
just,  viz:  pay  back  the  money  he  actually  received. 

Where  a  power  of  attorney  is  executed,  authorizing  the  attorney  "  to  make  loans 
and  contract  debts,  and  for  such  purpose  use  the  name  of  the  principal," 
and  the  attorney  makes  a  loan,  but  instead  of  receiving  money,  receives  a 
draft  on  New  York,  this  is  a  proper  exercise  of  his  authority. 

[Affirmed,  1  D.  346;  1  Handy,  382;  2  lb.  42;  4  A.  M.  L.  649.] 

This  action  was  brought  to  obtain  a  sale  of  land,  mortgaged  to 
secure  a  note  of  9500,  due  and  unpaid.  The  same  mortgage  pur- 
ported to  secure  eleven  notes :  A  note  for  $10,000,  payable  five  years 
after  the  10th  September,  1852,  and  ten  notes  of  $500  each,  payable 
semi-annually  after  that  date,  being  the  interest  at  the  rate  of  ten 
per  cent,  per  annum  on  the  $10,000.  One  of  these  interest  notes, 
dated  and  executed  in  Cincinnati,  but  made  payable  in  the  city  of 
New  York,  having  become  due  and  being  unpaid,  was  made  the 
20]    foundation  of  the  action.    The  ^petition  set  out  the  note  and 

mortgage,  and  asked  for  a  sale  of  the  mortgaged  premises. 
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To  the  petition,  the  defendants,  Roelofson  and  wife,  filed  an  an- 
swer and  counterclaim,  asking  as  relief,  the  delivery  up  of  the  notes 
and  the  cancellation  of  the  mortgage.  The  grounds  of  this  prayer 
for  relief,  as  stated  in  the  answer  and  counterclaim,  were :  1st.  That 
the  notes  being  made  payable  in  New  York,  and  the  rate  of  interest 
being  greater  than  that  allowed  by  the  laws  of  that  state,  the  con- 
tract was  void.  2d.  That  the  notes  were  executed  under  a  power 
of  attorney,  which  on  its  face  only  authorized  the  borrowing  of 
money,  and  the  contract  having  been  made  for  a  bill  of  exchange, 
and  not  for  money,  the  authority  had  not  been  pursued,  and  there 
having  been  no  ratification  on  the  part  of  the  principal,  by  receiv- 
ing the  money  or  otherwise,  the  notes  and  mortgage  were  not  valid. 

It  appeared  from  the  statements  in  the  pleadings,  that  the  loan  of 
the  810,000  was  made  in  Cincinnati,  and  the  notes  and  mortgage 
there  executed ;  that  the  810,000  was  received  in  a  draft  of  John 
D.  Jones,  on  Charles  Atwater,  New  Haven,  which  was  accepted 
payable  in  New  York,  and  there  actually  paid.  There  was  a  state- 
ment in  the  answer  and  counterclaim,  that  the  notes  and  mortgage 
were  not  to  be  valid  in  the  event  there  should  be  a  default  in  the 
payment  of  the  draft.  The  interest  to  be  paid  on  the  loan  was  at 
the  rate  of  ten  per  cent,  per  annum,  which  rate  under  the  law  of 
Ohio  was  legal ;  the  notes  were  made  payable  at  the  office  of  the 
Ohio  Life  Insurance  and  Trust  Company  in  New  York,  where  the 
rate  of  interest  allowed  was  seven  per  cent.,  and  contracts  for  a 
higher  rate  declared  void. 

*Gholson,  J.  The  point  was  not  taken  on  the  argument  of  [21 
this  case,  that  the  counterclaim  asking  to  be  relieved  from  securities 
alleged  to  be  usurious,  contains  no  offer  to  pay  what  is  really  and 
justly  due.  It  may  be  as  claimed  for  the  defendants  that,  if  the 
contract  is  to  be  governed  by  the  law  of  New  York,  the  security  is 
invalid  on  the  ground  of  usury  ;  but  I  do  not  suppose  the  courts  of 
New  York  would  on  the  ground  of  usury  give  a  party  relief  in  its 
nature  affirmative,  without  he  submitted  to  do  what  was  equitable 
and  just — and  that,  in  this  class  of  cases,  is  the  payment  of  the 
money  actually  received,  and  legal  interest. 

The  case  having  been  submitted  on  the  question,  whether  the 
contract  in  respect  of  interest  is  to  be  governed  by  the  law  of  Ohio 
or  the  law  of  New  York,  and,  as  that  question  will  arise  when  the 
pleading  comes  to  be  considered  in  the  light  of  an  answer  or  de- 
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fense  to  this  action,  I  will  proceed  to  its  consideration,  notwith- 
standing the  objection  I  have  noticed. 

The  law  of  the  State  of  Ohio  allows  interest  on  a  loan  of  money, 
evidenced  by  a  note,  at  the  rate  of  10  per  cent,  per  annum.  A  per- 
son domiciled  in  Ohio  borrows  money  from  a  person  domiciled  in 
Connecticut,  and  makes  a  note  in  the  State  of  Ohio,  where  the  debt 
is  contracted  and  the  money  is  to  be  used,  for  the  amount  with  in- 
terest at  ten  per  cent.,  payable  in  the  State  of  New  York,  in  which 
state  interest  at  a  greater  rate  than  7  -per  cent,  is  not  allowed.  By 
what  law  is  this  contract  to  be  governed? 

Looking  at  the  question  upon  principle,  and  in  view  of  the  nature 
22]  and  character  of  laws  regulating  the  rate  of  ^interest,  their 
object  and  intent,  I  should  not  have  the  slightest  difficulty  in 
coming  to  a  conclusion.  Parties  who  contract  for  the  temporary 
or  permanent  possession  of  most  articles  of  property  are  allowed 
to  make  their  own  agreement  for  the  compensation  to  be  paid, 
and,  in  the  absence  of  any  undue  advantage  or  fraud,  such 
agreement  is  sustained.  The  legislation  of  most  countries  has  reg- 
ulated the  compensation  to  be  paid  for  the  use  of  money.  The  use 
or  interest  of  money  is  fixed  at  a  certain  per  cent,  on  its  amount 
The  amount  of  this  percentage  is  regulated  by  the  supposed  value 
or  worth  of  the  use  of  money.  The  country,  therefore,  where  the 
possession  of  money  is  parted  with,  and  whore  it  is  used,  should  be 
looked  to  in  fixing  the  proper  allowance  to  be  paid  for  its  use.  This 
would  be  the  rule  in  the  absence  of  any  special  law  regulating  the 
matter,  and  the  same  principle  should  govern  where  there  is  a  con- 
flict of  those  laws.  If  a  man  should  hire  a  horse  or  a  carriage  at 
some  place  within  the  State  of  Ohio,  and  should  agree  to  make  a 
proper  compensation  and  pay  the  same  at  some  place  in  the  State 
of  Kentucky,  no  one  would  imagine,  that,  in  fixing  this  compensa- 
tion, regard  would  be  had  to  the  place  in  Kentucky.  The  question 
would  be,  what  had  the  use  of  the  article  been  worth  to  the  party 
in  the  place  where  by  contract  he  had  obtained  its  possession. 

And  here  an  analogy  between  the  use  of  any  other  article  and  money 
presents  itself  in  another  view,  and  the  effect  of  legislation  in  regu- 
latiug  tho  worth  of  the  use  of  money  upon  ordinary  principles  of 
law  is  to  be  seen.  If  there  be  an  agreement  to  procure  and  deliver  any 
article  of  commerce,  for  which  an  agreod  price  is  paid,  in  a  partic- 
23]  ular  place,  at  a  particular  time,  and  this  agreement  is  not  ♦com- 
plied with,  the  law  furnishes  a  measure  of  damages,  the  market 
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value  of  the  article  at  the  place  and  time,  and  intorest  on  that  value. 

• 

In  such  a  case  the  place  where  the  delivery  is  to  be  made  is  regarded 
in  ascertaining  what  the  use  or  possession  of  the  property  would 
have  been  worth  to  tho  party  entitled  to  enjoy  or  receive.  In 
analogy  to  this  it  is  entirely  proper,  on  principle,  that  where  there 
is  an  agreement  to  pay  money  at  a  particular  place,  the  law  of  that 
place  should  be  regarded  in  determining  the  amount  to  be  paid  for 
the  loss  of  its  use  from  the  time  it  should  have  been  delivered 
until  it  be  actually  received.  Now  both  the  worth  of  the  use  of 
money,  when  parties  contract  for  such  use,  and  the  loss  or  damage 
involuntarily  sustained  by  being  deprived  of  its  use,  are  usually 
regulated  by  legislation.  Interest  is  allowed,  as  growing  out  of 
the  contract  of  parties,  and  also  as  damages  for  tho  detention  of 
money,  and  the  law  may  allow,  within  prescribed  limits,  the  latter 
to  be  liquidated  by  previous  agreement.  The  same  case  frequently 
presents  both  questions :  what  is  the  contract  rate  for  the  use  of 
money,  and  what  is  the  damage  rate  for  its  detention  ?  And  it  is 
obvious  one  of  these  questious  may  be  decided  by  the  lex  foci,  and 
the  other  by  the  lex  fori.  A  like  distinction  was  taken  in  tho  case 
of  Duncan  v.  Campbell,  12  Simons,  G16,  635,  where  it  was  said  :  "  It 
is  quite  possible  for  an  instrument  to  bo  of  such  a  nature  as  that, 
with  respect  to  one  part  of  it,  it  is  to  be  dealt  with  according  to  one 
species  of  law,  and,  with  respect  to  another  part  of  it,  according  to 
a  different  species  of  law." 

In  determining,  therefore,  either  tho  proper  rate  of  interest  to  be 
calculated,  or  the  effect  of  usury  laws,  the  nature  of  the  claim,  in 
respect  of  which  interest  is  allowed,  ^should  be  considered.  [24 
It  should  be  considered  whether  the  claim  for  interest  arises  from 
an  express  or  implied  agreement,  as  to  the  worth  of  the  use  of 
money  to  the  borrower,  or  as  damages  duo  to  the  lender  for  its  de- 
tention. The  keeping  this  distinction  in  view  will,  I  think,  ex- 
plain some  of  the  authorities  which  appear  to  conflict. 

In  the  same  connection  there  is  a  matter  worthy  of  consideration, 
before  proceeding  to  an  examination  of  the  authorities.  It  has 
been  assumed  that  it  is  a  part  of  the  contract  in  this  case,  that  a 
greater  rate  of  interest  than  that  allowed  by  the  law  of  New  York 
shall  be  paid,  and  that  this  appears  from  the  provision  in  the  note 
that  it  is  payable  in  the  city  of  Now  York.  In  what  view,  and  to 
what  extent  is  that  provision  a  part  of  tho  contract  between  the 
parties  ? 
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Undoubtedly,  a  covenant  or  contract  may  be  made  by  which  the 
place  of  the  payment  of  money  may  be  limited  as  a  condition,  and 
the  party  not  be  bound  to  pay  in  any  other  place.  Bat  is  this  the 
effect  of  introducing  into  a  promissory  note  a  clause  that  the 
amount  is  payable  at  a  particular  place  ?  Is  it  not  the  effect  of 
such  a  note  as  against  the  maker,  that  the  money  to  be  paid  be- 
comes a  debt  due  generally  and  universally,  and  that  it  will  continue 
due,  though  there  be  a  neglect  ou  the  part  of  the  holder  of  the 
note  to  attend  at  the  time  and  place  to  receive?  Is  it  not  the  only 
effect  of  such  a  clause  or  provision,  that  the  maker  may  show  as 
matter  of  defense  that  he  was  in  attendance  to  pay,  but  the  holder 
was  not  in  readiness  to  receive,  and  does  this  defense  extend  any 
further  than  as  a  bar  to  the  damages  for  the  detention  of  the  debt  ? 
25]  The  effect  of  such  a  provision  in  a  bill  of  exchange  or  *prom- 
issory  note  was  a  matter  of  much  discussion  in  England,  and  was 
finally  settled  by  the  House  of  Lords,  in  the  case  of  Eowe  v.  Young, 
2  B.  &  B.  165,  6  Eng.  Com.  Law,  53.  In  that  case  it  was  held  that 
it  was  a  substantial  part  of  the  contract  between  the  parties,  and 
unless  there  was  a  compliance  with  its  terms,  by  presenting  the 
bill  or  note  at  the  time  and  place  specified,  there  could  be  no  re- 
covery against  the  acceptor  or  maker.  This  decision  led  to  an  act 
of  parliament,  providing  that  the  rule  so  laid  down  should  not 
apply  unless  the  parties  added  the  words  not  elsewhere  or  otherwise 
to  the  clause  providing  for  payment  at  a  particular  place. 

In  this  country  the  rule  has  been  for  a  long  time,  and  most  au- 
thoritatively, settled  in  a  manner  contrary  to  the  decision  of  the 
House  of  Lords,  and  in  accordance  with  the  views  of  several  of  the 
judges  delivered  in  the  case  of  Rowe  v.  Young,  particularly 
Abbott,  C.  J.,  and  Bayly,  J.  (See  appendix  to  case  of  Rowe  t;. 
Young,  ub.  sup.)  The  settled  doctrine  in  this  country  is,  that  such 
a  provision  in  a  bill  or  note  in  no  respect  limits  the  liability  of  the 
acceptor  or  maker  for  the  debt,  and  can  only  be  relied  on  as  a 
matter  of  defense  by  the  acceptor  or  maker  against  any  claim  for 
damages  for  the  detention  of  the  debt,  or  its  non-payment  at  the 
time  stipulated. 

If  such  be  the  effect  of  the  provision  in  the  note  making  it  pay- 
able at  a  particular  place,  it  is  difficult  to  understand  how  the  laws 
of  that  place  as  to  interest  can  be  relied  on  to  annul  and  destroy 
its  obligation  as  a  security  for  the  debt.  If  the  obligation  to  pay 
the  debt  be  general  and  universal,  and  valid  according  to  the  laws 
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of  the  place  where  contracted,  a  clause  in  the  security,  only  affect- 
ing the  question  of  damages  for  its  detention  after  it  becomes 
*due,  can  not,  upon  any  proper  principle,  be  regarded  as  a  [26 
bar  to  a  recovery. 

It  is  laid  down  as  the  general  rule,  that  interest  is  payable  agree- 
ably to  the  law  of  the  place  where  the  contract  is  made.  Hosford 
v.  Nichols,  1  Paige,  225 ;  2  Kent  Com.  460,  note  c.  It  is  stated  in 
a  number  of  authorities,  by  expressions  more  or  less  definite  and 
precise,  that  if  the  contract  is  to  be  performed  in  another  country, 
then  the  interest  is  to  be  regulated  by  the  law  of  that  country. 
The  law  of  the  place  of  the  contract  yields  to  the  law  of  the  place 
in  which  it  is  to  be  performed.  It  is  remarked  by  Chancellor 
Kent,  that  as  to  this  exception  to  the  operation  of  the  lex  loci, 
there  are  numerous  distinctions  and  jarring  decisions.  2  Com.  459. 
It  is  to  be  observed  that  in  some  of  the  decisions  it  does  not  very 
clearly  appear  what  is  to  be  understood  by  the  performance  of  the 
contract. 

There  are  a  number  of  decisions,  that  where  a  debt  is  contracted 
in  one  country,  and  is  to  be  repaid  in  another,  after  a  default  in 
payment,  the  damages,  by  way  of  interest,  are  calculated  according 
to  the  law  of  the  country  in  which  the  payment  should  have  been 
made.  "  The  consequences  of  non-payment  are  to  be  governed  by 
the  law  of  the  country  in  which  the  payment  was  contracted  to  be 
made."  Cooper  v.  Earl  of  Waldegrave,  2  fieav.  284.  It  was  said 
in  that  case :  uTho  contract  of  the  acceptor,  which  alone  is  now  to 
be  considered,  is  to  pay  in  England ;  the  non-payment  of  the 
money  when  the  bill  becomes  due  is  a  breach  in  England  of  the 
contract  which  was  to  be  performed  in  England.  Upon  the 
breach,  the  right  to  damages  or  interest  immediately  accrues ;  in- 
terest is  given  as  compensation  for  the  non-payment  in  England, 
and  for  the  delay  *of  payment  suffered,  and  I  think  that  the  [27 
law  of  England,  t.  e.  the  law  of  the  place  where  the  default  has 
happened,  must  govern  the  allowance  of  interest  which  arises  out 
of  that  default." 

It  is  almost  too  evident  to  require  any  remark,  after  what  has 
been  already  said,  that  the  law  which  should  govern  the  conse- 
quences of  non-payment,  the  compensation  for  the  delay  of  pay- 
ment after  a  breach,  does  not  necessarily  apply  to  the  original 
agreement  of  loan  or  indebtedness,  to  the  compensation  for  the  use 
of  the  money  before  the  time  of  payment,  before  the  breach  of  the 
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contract.  It  would  be  singular,  indeed,  that  a  law,  applicable  only 
as  regulating  the  consequences  of  non-payment,  should  be  held  to 
operate  to  render  null  and  invalid  the  obligation  securing  the  debt 
to  be  paid. 

It  is  manifest  that  in  the  case  cited,  and  in  many  others  of  a  like 
kind,  in  which  the  same  expression  "  where  the  contract  is  to  be 
performed,"  is  to  be  found,  no  reference  is  made  to  the  contract  of 
loan  already  executed  by  parting  with  the  money  and  forbearing 
for  the  stipulated  time,  but  to  th-e  contract  for  repayment  and  the 
consequences  of  the  breach  of  that  contract. 

There  are  cases  in  which  a  contract  was  made  in  one  country, 
for  a  loan  to  be  received  and  enjoyed  in  another.  "According  to 
the  case  of  Thompson  i\  Powles,  it  is  now  the  received  doctrine  at 
Westminster  Hall  that  the  rate  of  interest  on  loans  was  to  be  gov- 
erned by  the  law  of  the  place  where  the  money  was  to  be  used  or 
paid,  to  which  the  loan  had  reference,  and  that  a  contract  made  in 
London  to  pay  in  America,  at  a  rate  of  interest  exceeding  the  law- 
28]  ful  interest  in  England,  was  not  a  usurious  contract,  *for  the 
stipulated  interest  was  parcel  of  the  contract.  2  Kent.  Com.  460; 
2  Simons,  1 94. 

From  the  above  authorities  it  appears  that  a  contract  made,  for 
instance,  in  New  York,  for  money  to  be  paid  and  received  in  Ohio 
as  a  loan,  for  which  interest  at  the  rate  of  ten  per  cent,  per  annum 
was  reserved,  would  be  legal,  and  might  be  enforced  if  made  in 
good  faith,  and  not  as  a  device  to  avoid  the  usury  laws  of  New 
York,  either  in  the  courts  of  New  York  or  Ohio.  But  I  imagine 
no  case  can  be  found,  in  which  it  has  been  held  that  a  contract 
made,  for  instance,  in  Ohio,  for  money  to  be  paid  and  received  in 
New  York,  for  which  interest  at  ten  per  cent,  or  any  rate  higher 
than  that  allowed  by  the  laws  of  New  York,  was  reserved,  would 
be  deemed  valid.  Such  a  contract  would  stand  on  the  same  ground 
in  all  respects  as  if  wholly  executed  in  Now  York ;  for  in  that  state 
in  substance  the  contract  would  have  been  made ;  there  the  money 
would  have  passed  from  the  possession  of  the  lender  to  that  of  the 
borrower.  I  do  not  feel  that  it  can  be  necessary  for  me  to  say  any- 
thing further  to  show,  that  the  principle  on  which  such  a  contract 
would  be  held  invalid  has  no  application  to  such  cases  as  the  pres- 
ent. If  the  authority  relied  on  by  the  counsel  for  the  defendants 
(and  it  is  certainly  very  eminent  authority,  Story  Conf.  Laws,) 
has  reference  to  such  a  contract  as  I  have  stated,  then  it  meets 
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my  fall  approbation.  But  though  that  high  authority  should 
be  construed  as  extending  to  the  present  case,  I  think,  for  the  rea- 
sons already  given,  it  can  not  be  sustained  on  principle,  and 
that  it  is  outweighed  by  other  highly  respectable  authorities.  In- 
deed, it  might  have  been  sufficient  to  refer  to  several,  which  being 
from  the  State  of  New  York  actually  in  point  and  uncontradicted 
♦ought  to  bo  considered  as  conclusive  upon  the  question,  what  [29 
is  the  law  of  New  York  on  the  subject?  In  the  case  of  Depau  v. 
Humphreys,  20  Martin  La.  1,  as  stated  with  approbation  by  Chan- 
cellor Kent  in  his  Commentaries,  2  Com.  460,  it  was  held,  that  "  tf 
the  rate  of  interest  be  specified  in  the  contract,  and  it  be  according 
to  the  law  of  the  place  where  the  contract  was  made,  though  that 
rate  be  higher  than  is  lawful  by  the  law  of  the  place  where  payment 
was  to  be  made,  the  specified  rate  of  interest  at  the  place  of  the 
contract  has  been  allowed  by  the  courts  of  justice  in  that  place,  for 
that  is  a  part  of  the  substance  of  the  contract.11  In  the  case  of 
Chapman  v.  Robinson,  6  Paige,  627,  this  decision  was  considered 
and  approved  by  Chancellor  Walworth.  To  this  decision  of  the 
chancellor  it  has  been  objected  that  the  question  did  not  arise. 
.This  objection  can  scarcely  apply  to,  a  subsequent  case,  Pratt  v. 
Adams,  7  Paige,  615.  In  that  case  the  chancellor  said,  referring  to 
a  contract  of  loan  made  as  in  the  present  case  in  the  State  of  Ohio : 
"If  the  contract  was  not  illegal  by  the  laws  of  the  country  where 
it  was  made,  and  the  money  was  loaned,  the  fact  that  the  drafts 
were  payable  in  New  York  would  not  render  them  void  under 
our  usury  laws ;  except  in  a  case  where  the  loan  of  money  out  of 
this  state  was  a  mere  device  to  evade  the  operations  of  the  law  of 
this  state,  and  was  intended  as  a  cover  for  usury." 

I  do  not  suppose  that  one  can  .well  err  in  taking  the  concurring 
and  uncontradicted  opinion  of  Sent  and  Walworth  as  evidence  of 
what  is  the  law  of  New  York. 

The  second  ground  of  relief  relied  on  in  the  answer  and  counter- 
claim depends  on  the  proper  construction  and  effect  of  the  power  of 
attorney  given  by  the  defendant  *Emily  Roelofson,  then  Emily  [30 
Avery,  to  George  Hatch.  The  power  is  general  to  mako  loans  and 
contract  debts,  and  for  such  purpose  to  use  the  name  of  the  princi- 
pal. The  objection  taken  is  that  the  loan  should  have  been  for 
money,  and  that  taking  a  draft  on  New  York  was  a  departure  from 
the  power.  I  am  rather  inclined  to  the  opinion  that  the  general 
authority  to  contract  debts  would  have  authorized  the  purchase  of 
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a  mere  security ;  but,  independent  of  that,  the  authority  very  clearly 
implies  that  what  is  usual  and  customary  in  financial  transactions 
may  be  done.  That  which  is  equivalent  to  cash,  or  may  be  readily 
converted  into  cash,  may  be  and  is  usually  regarded  in  the  contracts 
of  parties  as  amounting  to  the  same  thing.  In  the  absence  of  any 
fraud,  I  feel  no  doubt  that  it  was  competent  for  the  attorney,  in  a 
proper  exercise  of  his  power,  to  treat  a  check  or  draft  on  New  York 
as  money. 

On  both  of  the  grounds  which  have  been  taken,  I  shall  sustain 
the  demurrer  to  so  much  of  the  answer  as  amounts  to  a  counter- 
claim asking  affirmative  relief;  and  the  case  will  stand  for  trial  on 
the  petition  and  answer. 

Taft,  Key  &  Ferry,  for  plaintiff. 

Judge  James,  for  defendant 


General  Term — September,  1866. 
Before  Justices  Spencer,  Gholson,  and  Stoker. 

The  Steamboat  Baltimore  v.  Levi  &  Lindaur. 

A  steamboat  contracted  in  Wheeling,  Virginia,  to  transport  certain  packages 
of  merchandise  to  Cincinnati,  part  of  which  only  were  delivered  in  Cincin- 
nati. Held,  in  an  action  against  the  steamboat  for  non-delivery  under  the 
watercraft  acts : 

1.  That  the  cause  of  action  arises  in  Ohio. 

31]  *2.  That  the  steamboat  may  be  seized  under  the  watercraft  acts,  though 
belonging  to  another  state,  if  found  in  our  waters. 

8.  That  neither  the  act  of  1840,  nor  the  amendment  of  1848,  confers  a  lien  upon 
the  claimant  against  a  watercraft;  they  confer  only  a  remedy.  Seizure 
confers  the  only  lien  he  can  legally  claim. 

4.  A  contract  made  in  another  state  depends  for  its  validity  upon  the  lex  loci 

contractus;  but  if  sought  to  be  enforced  in  Ohio  our  tribunals  alone  furnish 
the  remedy. 

5.  A  private  sale  of  the  boat  after  the  cause  of  action  accrued,  to  bona  fide  pur- 

chasers, without  notice,  does  not  defeat  the  claimant's  remedy  under  the 
statute.    A  judicial  sale  alone  can  produce  that  effect. 

[2  Handy,  137 ;  2  D.  117,  121 ;  Ux  loci,  2  Handy,  19,  42;  Act  of  1858  confers 
a  lien,  2  D.  505.] 
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Stoker,  J.,  delivered  the  opinion  of  the  court. 
The  record  in  this  case  discloses  the  following  facts : 
The  defendants  in  error  shipped  on  board  the  steamboat  Balti- 
more, then  lying  at  Wheeling,  Virginia,  two  packages  of  mer- 
chandise, for  which  the  clerk  of  that  boat,  on  behalf  of  the  owners, 
gave  a  bill  of  lading,  contracting  to  deliver  the  property  at  Cin- 
cinnati. On  the  arrival  of  the  boat  at  the  place,  the  shippers  re- 
ceived one  of  the  packages ;  the  other  could  not  be  found,  and  has 
never  been  delivered. 

The  boat  was  afterward  seized  tinder  the  statute,  for  the  non- 
performance of  the  contract  of  affreightment.  The  petition  sets 
forth  the  above  facto,  and  the  answer,  while  admitting  the  shipment, 
does  not  deny  the  non-delivery  of  the  merchandise.  It  charges, 
however,  that  if  a  cause  of  action  ever  existed,  it  arose  without 
the  ^territorial  limits  of  Ohio ;  since  which  the  boat  has  been  sold 
to  the  present  owners,  who  are  bona  fide  purchasers  for  value,  with- 
out notice  of  the  existence  of  the  plaintiff's  cause  of  action." 

Neither  party  demanding  a  jury,  the  case  was  submitted  to  the 
judge  at  the  special  term  for  trial.  On  the  hearing,  the  profes- 
sional statement  of  one  of  the  counsel  for  defendant  was  admitted 
in  evidence  by  the  consent  *of  the  plaintiff's  counsel,  which  [32 
tended  to  prove  the  allegations  of  the  answer,  and  the  court,  on 
the  testimony  before  them,  held  that  the  plaintiff  was  entitled  to 
recover.  During  the  trial,  exceptions  were  taken  by  the  defend- 
ant's counsel  to  the  admission  of  the  plaintiff's  evidence ;  and  a 
motion  for  a  new  trial  having  been  overruled,  the  decision  of  the 
court  thereon  was  also  excepted  to. 

We  are  now  asked  to  reverse  the  judgment  thus  rendered  upon 
two  grounds : 

First,  that  illegal  evidence  was  admitted  to  prove  the  value  of  the 
merchandise  claimed  to  have  been  lost. 

Secondly,  that  the  cause  of  action  arose  without  the  jurisdiction 
of  the  state ;  and  before  the  suit  was  brought  the  boat  had  changed 
owners,  who  were  purchasers  for  value,  without  notice  of  the  plain- 
tiff's claim. 

We  have  carefully  examined  the  first  point  made  by  the  plaintiff 
in  error,  and  are  satisfied  that  there  is  no  foundation  for  the  objec- 
tion. The  evidence  admitted  on  the  trial  was  confined  to  the  issue 
before  the  court,  and  tended  directly  to  prove  it.  The  value  of  the 
goods  and  their  non-delivery  were  admitted  by  the  answer,  and  were 
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fully  established  by  the  testimony  offered  by  the  plaintiff  on  the 
trial.  We  can  not  appreciate  the  very  technical  distinction  that  is 
attempted  to  be  made  between  what  ought  to  have  been  proved, 
and  the  manner  in  which  it  should  have  been  proved.  But  the 
matter  and  the  manner,  in  our  judgment,  were  properly  regarded 
by  the  court,  and  no  ground  for  error  on  this  point  exists  in  the 
record. 

In  considering  the  second  ground  of  error,  we  are  led  in  limine 
to  inquire,  when  and  where  did  the  cause  of  action  accrue  for  the 
non-delivery  of  the  merchandise? 

33]  It  certainly  did  not  arise  until  the  arrival  of  the  boat  *at  Cin- 
cinnati, where  the  contract  was  to  be  performed ;  for  until  then 
there  was  no  breach  of  the  undertaking,  as  there  could  have  been 
no  refusal  to  deliver  the  property  shipped.  In  this  respect  both 
parties  to  the  bill  of  lading  occupy  the  same  ground.  As  the  owner 
of  the  goods  could  not  sue  for  non -performance  of  the  carrier's 
agreement,  until  the  arrival  of  the  boat  at  the  place  of  delivery, 
neither  could  the  owners  of  the  boat  have  their  legal  remedy  for 
the  freight  until  they  had  delivered  the  merchandise  to  the  con- 
signee.  The  possession  might  have  been  retained  to  preserve  the 
lien  of  the  carrier,  until  the  freight  was  tendered  or  paid,  but  noth- 
ing more.  Abbott  on  Shipping,  544 ;  Caze  et  al.  v.  Bait  Ins.  Co.,  7 
Cranch,  358;  Ship  Nathaniel  Hooper  v.  Broughton  et  al.,  claimants, 
3  Sumner,  557;  Lane's  administrator  v.  Peniman,  4  Mass.  91.; 
Flanders  on  Shipping,  sees.  478,  507. 

If  the  cause  of  action  then  arises  in  Ohio,  and  within  the  juris- 
diction of  this  court,  the  right  of  the  owner  of  the  goods  to  the 
remedy  given  by  the  statute,  it  seems  to  us,  is  clearly  within  its 
letter.  The  boat  was  navigating  the  waters  bordering  on  the  state, 
and  was  within  the  state  when  the  liability  attached,  and  her  con- 
dition is  similar  to  that  of  any  other  watercraft  against  which  a 
claim  exists  for  the  non -performance  of  a  contract  made  within 
the  state. 

Neither  the  statute  of  1840,  nor  the  amendment  of  1848,  creates 
a  lien,  but  simply  a  remedy.  Whatever  may  have  been  the  earlier 
decisions  of  our  Supreme  Court,  it  is  now  settled  that  the  seizure 
of  tho  boat  alone  protects  the  creditor,  and  appropriates  the  prop- 
erty, creating  thereby  the  only  lien  he  can  legally  claim.  Thomp- 
son v.  Steamboat  Martin,  22  Ohio,  27. 

34]  *The  same  construction  isgiven  by  the  courts  of  Michigan  to  the 
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laws  of  that  state,  on  the  same  subject,  and  which  is  about  identi- 
cal with  ours.     Moses  v.  Steamboat  Missouri,  1  Manning,  508. 

There  is  no  more  hardship  in  subjecting  to  the  operation  of  oar 
statute  vessels  belonging  to  other  states  found  in  our  waters,  whose 
owners  are  unwilling  or  unable  to  perform  their  contracts,  than 
there  is  in  the  seizure  of  those  that  are  the  property  of  our  own 
citizens.  It  is  true  that  where  the  contract  to  carry  freight  is  made 
in  another  state,  its  validity  must  depend  upon  the  lex  loci;  but  if 
the  contract  is  sought  to  be  enforced  here,  our  tribunals  alone 
furnish  the  remedy.  It  is  immaterial  what  the  remedy  is,  or  how- 
ever anomalous  or  unusual  it  may  be,  if  it  does  not  interfere  with 
the  contract  itself,  but  is  intended  only  to  enforce  it,  the  courts  of  all 
countries  do  not  hestitate  to  admit  a  rule  so  universally  established 
upon  the  highest  considerations  of  public  policy.  It  can  not  now 
be  disputed,  much  less  disregarded.  Story  Con.  Laws,  sees.  556, 
557, 558, 572 ;  Smith  v.  Parsons,  1  Ohio,  238 ;  Parker  v.  Sterling  et  al. 
10  Ohio,  357 ;  Good  si  11  v.  Brig  St.  Louis,  16  Ohio,  180. 

We  have  been  referred  to  the  case  of  Turner  v.  Lewis,  2  Gibb, 
(Mich.)  350,  as  qualifying  the  rule  we  have  adopted.  The  courts 
there  hold,  that  the  statute  of  Michigan  confers  a  specific  lien  co- 
extensive with  the  contract,  and  therefore  it  must  attach  at  the 
time  the  original  liability  commenced.  See  also  Story  Conflict  of 
Laws,  sec.  322.  On  this  hypothesis  it  was  decided  that  the  law 
did  not  embrace  claims  arising  out  of  the  jurisdiction,  as  it  would 
be  absurd  to  declare  that  its  provisions  could  be  extended  extra-ter- 
ritorial ly.  The  statuto  under  which  this  ^ruling  was  made,  [35 
we  find,  was  passed  in  1846,  and  repealed  a  provious  law  of  1839, 
very  similar  in  its  terms  to  that  which  is  now  in  force  in  Ohio. 
The  same  construction  was  given  by  the  courts  in  Michigan  to  the 
law  of  1839  as  that  which  is  now  adopted  by  our  own  courts,  hold- 
ing it  to  confer  a  remedy  and  not  a  Hen  ;  and  as  including  within 
its  terms  claims  arising  without  the  state,  as  well  as  those  within 
it;  and  thus  sustains  the  conclusion  to  which  we  have  arrived. 
Robinson  v.  Steamboat  Bed  Jacket,  1  Manning,  469,  171. 

The  claim,  that  the  liability  of  the  boat  is  discharged  by  a  sale 
to  a  bona  fide  purchaser,  without  notice,  has  been  often  urged  in 
our  courts,  and  as  often  judicially  determined ;  we  suppose  tho  ob- 
jection is  fully  answered  by  a  series  of  decisions,  where  the  ques- 
tion had  been  decided  in  all  its  forms,  and  we  are  not  now  at  liberty 
to  re-examine  it.    Lewis  v.  Schooner  Cleveland,  12  Ohio,  344; 
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Steamboat  Waverley  v.  Clements,  14  Ohio,  37 ;  Jones  et  al.  v.  Steam- 
boat Commerce,  14  Ohio,  413;  Treat  v.  Canal-boat  Etna,  16  Ohio, 
276  j  Webster  v.  Brig  Andes,  18  Ohio,  187. 

In  these  cases  it  is  held  that  a  private  sale  of  the  boat,  after  the 
cause  of  action  accrued,  would  not  defeat  the  remedy  given  by  the 
statute ;  a  judicial  sale  only  would  produce  that  result.  We  are 
concluded,  therefore,  by  the  respective  adjudications,  and  must 
hold  that  the  sale  of  the  boat,  as  alleged  in  the  answer,  furnishes 
no  defense  to  the  plaintiff's  claim.  How  far  soever  we  might  be 
disposed  to  reconsider  the  point  decided,  and  perhaps  limit  or 
modify  in  some  measure  a  liability  that  subjects  a  chattel,  by  a 
remedy  merely,  where  no  lien  exists,  we  feel  bound  to  follow  the 
36]  expositions  of  the  statute  thus  authoritatively  made,  until 
they  are  reversed  by  the  proper  tribunal. 

It  is  but  just  to  those  who  are  engaged  in  our  internal  commerce, 
that  every  facility  should  be  afforded  by  law  to  the  transfer  of 
personal  property,  and  it  may  well  be  asked  of  the  legislature,  if 
any  doubt  exists  as  to  the  application  of  the  law  now  in  force,  to 
remedy  the  evil  by  a  new  enactment.  And  when  so  much  power 
is  claimed  for  the  admiralty  over  the  navigation  of  the  western 
waters,  and  there  is  no  slight  danger  of  conflict  between  the  federal 
and  state  courts  in  the  enforcement  of  maritime  liens  and  the  set- 
tlement of  grave  questions  of  jurisdiction,  there  would  seem  to  be 
almost  a  necessity  that  there  should  be  a  re-examination  of  all  the 
statutes  now  in  force,  and  a  more  clear  and  definite  exposition  of 
the  law  authoritatively  declared. 

The  judgment  of  the  court  below  will  be  affirmed. 

Lincoln,  Smith  <&  Wamock,  for  plaintiff. 

J.  Abraham,  for  defendant. 


In  General  Term— October,  1865. 
Before  Judges  Spsxcxb,  Gholson,  and  Stobxb. 

Edward  G.  Moses  v.  Gassaway  Brashears  et  al. 

Where  property  is  seized  on  execution,  and  a  third  person  claims  the  property, 
and  proceedings  are  had  under  sections  426  and  427  of  the  code,  to  try  the 
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right  of  property,  and  a  verdict  rendered  by  the  Jury  in  favor  of  claimant, 
and  thereupon  the  plaintiff  in  execution  executes  and  delivers  an  under- 
taking to  the  sheriff  as  prescribed  in  section  428  of  code;  and  sheriff  de- 
livers the  same  to  claimant,  who  accepts  it;  Held:  That  after  such  proceed- 
ings and  the  acceptance  of  such  undertaking,  the  claimant  can  not  resort 
to  replevin  to  take  the  property  out  of  hands  of  sheriff. 

[Seney,  536,  540.] 

*Gholson,  J.  The  jury  in  the  court  at  special  term  found  [37 
a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  court,  on 
the  sufficiency  in  law  of  a  matter  of  defense  set  up  in  the  answer 
of  the  defendant,  George  Allen. 

It  appears  that  the  defendant  Allen  recovered  a  judgment  in  the 
Court  of  Common  Pleas  against  Cbrisfield  &  Peale,  on  which  judg- 
ment an  execution  was  issued  and  levied  on  certain  goods  and 
chattels  as  the  property  of  the  defendants  in  the  execution.  After 
the  levy  the  present  plaintiff,  Moses,  claimed  to  own  the  property, 
and  the  proper  proceedings  were  had  to  try  the  right  of  property 
under  the  provisions  of  sections  426  and  427  of  the  code  of  civit 
procedure.  In  these  proceedings  the  jury  found  for  the  claimant, 
and  a  judgment  that  he  should  have  restitution  of  the  goods  and 
chattels  was  rendered  by  the  justice  of  the  peace.  Thereupon  the 
plaintiff  in  the  execution,  as  authorized  by  section  428  of  the  code, 
delivered  to  the  sheriff  the  undertaking  provided  by  that  section. 
It  appears  from  the  statement  in  the  answer  that  this  undertaking 
was  delivered  to  the  claimant  of  the  property,  the  present  plaintiff, 
and  "that  he  still  holds  the  same."  Afterward,  and  before  the 
sheriff  proceeded  to  sell  the  property,  as  required  by  section  428, 
the  plaintiff  in  the  present  action  of  replevin,  by  the  order  of  de- 
livery, took  the  property  from  the  possession  of  the  sheriff.  la 
answer  to  that  action,  it  is  claimed,  in  the  answer  of  the  defendant. 
Allen,  that  the  proceedings  before  stated,  under  sections  426,  427,. 
and  428  of  the  code,  operated  to  divest  the  present  plaintiff  of  his- 
title,  if  any,  to  the  property  which  was  the  subject  of  those  pro- 
ceedings, or  *at  least  of  any  remedy  for  the  recovery  thereof,  [38 
substituting  in  its  place  the  undertaking  given  under  section  428, 
and  therefore  constituted  a  complete  bar  to  the  present  action. 
And  the  question  thus  presented  has  been  reserved  for  the  decision 
of  the  court  in  general  term. 

When  the  property  of  one  man  is  taken  under  an  execution 
against  another,  the  law  has  provided  several  remedies,    fiy  one,. 
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the  property  can  be  specifically  recovered ;  by  another,  the  dam- 
ages for  the  wrong  done,  or  the  value  of  the  property.  A  third, 
which  is  the  one  under  consideration  in  this  case,  is  special  in  its 
nature,  and  as  now  constituted,  under  the  provisions  of  the  code, 
appears  to  be  intended  to  secure  to  one  who  chooses  to  adopt  it, 
and  who  has  a  just  claim,  either  the  property  specifically,  or  secu- 
rity for  the  payment  of  the  damages  he  may  sustain  by  its  loss  or 
detention. 

In  adopting  the  first  remedy,  it  is  made  a  condition  of  the  order 
under  which  the  property  is  specifically  obtained,  that  security 
shall  be  given  for  any  damages  the  other  party  may  sustain,  if  the 
claim  to  the  property  prove  to  be  unfounded.  The  second  may  be 
adopted  and  proceeded  in  without  any  such  condition ;  but  subjects 
the  claimant  to  the  risk  growing  out  of  a  want  of  responsibility  on 
the  part  of  the  person  or  persons  who  may  have  taken  his  prop- 
erty, and  to  a  deprivation  for  a  longer  or  shorter  time  of  the  pos- 
session either  of  the  property,  or  of  its  proceeds  or  value.  The 
third  is  of  a  mixed  character:  A  claimant,  by  making  it  appear 
.in  a  very  summary  proceeding  to  a  justice  of  the  peace  and  a  jury 
•of  five  men  that  he  has  a  right  to  the  property,  puts  himself  in  this 
position,  that  he  can  claim  its  restitution,  unless  security  be  given 
39]  to  him  for  "the  damages  sustained  *by  reason  of  the  deten- 
tion and  sale  of  such  property."  This  last  remedy  is  one  to  be 
»chosen  by  a  claimant.  It  can  not  be  forced  upon  him  by  the 
.sheriff,  or  the  plaintiff  in  execution.  It  is  made  the  duty  of  the 
•claimant  to  give  notice  of  the  time  and  place  of  trial  to  the 
jplaintiff  in  the  execution.  The  claimant  is  therefore  the  actor  in 
the  proceedings,  and  of  his  own  option  pursues  the  remedy.  8 
.Ohio,  369-371. 

The  plaintiff  in  the  present  action  was  not  satisfied  with  the  re- 
sult reached  by  the  summary  and  special  remedy  he  had  adopted. 
Instead  of  giving  him  the  property  specifically,  it  gave  him,  in  the 
ultimate  result,  merely  a  security  in  the  undertaking  under  section 
428.  It  is  true,  he  had  obtained  a  judgment  for  the  property,  but 
that  judgment,  on  tho  execution  of  the  undertaking,  ceased  to  op- 
erate as  a  protection  to  the  officer,  and,  of  course,  as  an  authority  to 
xestore  the  property.  He  now  virtually  asks  to  set  aside  and  dis- 
regard the  whole  proceeding  and  any  effect  thereof,  and  do  what 
was  certainly  open  to  him  in  the  beginning:  adopt  the  first  remedy 
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which  has  been  mentioned.    We  are  of  opinion,  that  this  can  not 
be  permitted  on  any  fair  or  just  principle. 

It  may  be  questionable,  whether  a  claimant  of  property,  having 
placed  a  plaintiff  in  execution  in  such  a  position  that  he  must  en- 
tirely forego  any  claim  to  a  satisfaction  of  his  demand  out  of  par- 
ticular property,  or  give  an  undertaking  provided  by  law,  could 
afterwards,  by  refusing  to  receive  the  undertaking,  without  any 
reason,  defeat  the  effect  of  the  proceedings.  It  might  seem  to  place 
a  party  in  the  position  of  saying,  "I  will  take  advantage  of  a  pro- 
ceeding instituted  by  myself,  if  it  eventuates  in  the  way  that  I  like ; 
otherwise,  I  will  defeat  it."  As  to  this,  *however,  we  need  not  [40 
decide.  For,  undoubtedly,  in  our  judgment,  it  is  not  competent  for 
a  claimant  who  has  actually  received  from  the  sheriff,  and  holds  the 
undertaking  payable  to  himself  and  intended  for  his  benefit  and 
security,  afterwards  to  disannul  the  whole  proceeding,  and  attempt 
in  another  way  to  defeat  that  sale  and  disposition  of  the  property 
which  it  was  the  very  object  of  the  undertaking  to  bring  about,  and 
which  constitutes  its  consideration. 

The  giving  an  undertaking  which  will  justify  the  sheriff  in  pro- 
ceeding to  sell  the  property,  is  directly  connected  with  the  proceed- 
ings which  terminate  in  a  judgment  before  the  justice  of  the  peace. 
Section  427  provides,  that  a  judgment  for  the  claimant  shall  justify 
the  officer  in  returning  "  no  goods,"  unless  an  undertaking  shall  be 
executed,  as  provided  by  the  next  section.  This  undertaking  is  to 
be  given  by  the  plaintiff  in  execution,  with  good  and  sufficient  sure- 
ties, -n  double  the  value  of  the  property  before  assessed  by  the  jury, 
with  a  view  to  the  undertaking,  payable  to  the  claimant,  and  for 
the  payment  of  all  damages  sustained  by  the  detention  or  sale  of 
the  property.  It  is  made  the  duty  of  the  officer  to  deliver  the  un- 
dertaking to  the  claimant,  "  and  proceed  to  sell  such  property,  as 
if  no  such  trial  of  the  right  of  property  had  taken  place,  and  shall 
not  be  liable  to  the  claimant  therefor."  The  very  object  and  con- 
sideration of  the  undertaking  thus  given  by  the  plaintiff,  is  to  en- 
able the  officer  to  sell  the  property  and  apply  the  proceeds  to  the 
execution.  It  is  given  in  a  proceeding  instituted  by  the  claimant, 
is  delivered  to  him  and  is  still  held,  and  he  must  be  considered, 
by  so  acting,  to  have  assented  to  such  a  sale  and  disposition 
of  the  property,  and  for  that  purpose  to  *have  waived  or  [41 
abandoned  his  claim  or  title  to  the  specific  property,  taking  in  its 
place  the  security  provided  by  law.    The  acts  of  the  present  plain- 
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tiff,  therefore,  amount  to  an  acceptance  of  a  security  prepared  and 
given  by  the  defendant,  Allen,  in  the  course  of  a  legal  proceeding; 
the  object  of  the  present  action  is  to  defeat  and  destroy  the  con- 
sideration of  that  security,  and  this,  we  think,  the  plaintiff  can  not 
be  permitted  to  do. 

Our  attention  has  been  directed  to  what  has  been  supposed  an  , 
analogous  case  to  the  present,  the  effect  of  a  replevin  bond  in  an  ac- 
tion of  replevin.  In  that  case  it  appears  to  be  supposed  by  our 
Supreme  Court  (2  Ohio,  87),  "  that  the  bond  takes  the  place  of  the 
property  to  the  extent  of  the  intorest  of  the  defendant  in  replevin. 
We  have  not  found  it  necessary  to  inquire  in  this  case  whether  the 
law  operates  by  its  mere  potency,  and  without  the  consent  of  the 
party,  to  change  the  right  of  property,  or  to  substitute  a  bond  in 
the  place  of  the  property.  It  is,  certainly,  the  policy  of  the  law 
in  some  cases  so  to  do.  But  in  the  present  case  the  circumstances 
do  not  require  a  resort  to  any  high  power  of  government,  and  such 
a  power  ought  never  to  be  invoked,  unless  clearly  demanded  by 
the  occasion.  We  are  satisfied  that  the  aots  and  assent  of  the 
plaintiff  operated  to  divest  him  of  any  claim  to  the  property,  and 
place  our  decision  on  that  ground. 

The  case  will  be  remanded  to  the  special  term,  with  instructions 
to  enter  a  judgment  for  the  defendant  on  the  special  finding  of  the 
jury. 

Ferguson  <&  Long,  for  plaintiff. 

Satan,  for  defendant. 


42]  +In  General  Term— October,  1866. 

Before  Spincer,  Gholbon,  and  Stowo. 

Rezner  xt  al.,  Plaintiffs  in  Error  v.  Hatch  &  Langdon,  De- 
fend ants. 

1.  The  indorsee  of  a  bill  of  exchange  or  promissory  note  received  in  good  faith 
before  due  as  collateral  security  for  an  existing  debt,  is  protected  from  all 
the  equities  of  the  maker  or  acceptor,  ofjrhich  he  had  no  notice  at  the 
time  of  the  assignment. 
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2.  The  president  or  cashier  of  a  bank  ha*  the  general  power  to  assign  its  bills 

and  notes. 

3.  The  president  of  a  bank  in  Covington,  Ky.,  was  applied  to  in  Cincinnati.  O., 

to  have  a  note  discounted  at  the  bank  in  Covington.  He  agreed  to  got  the 
note  discounted,  took  it  to  Covington,  and  induced  the  bank  to  discount  it. 
The  proceeds  of  the  note  werp  passed  to  the  payee's  credit.  The  notes  of 
the  bank  were  brought  to  the  borrower,  and  paid  to  him  in  Cincinnati. 

Held:  That  this  was  a  contract  to  loan  made  in  Kentucky,  and  not  in  Ohio, 
and  was  governed  by  the  laws  of  Kentucky.  That  the  contract  was  com- 
plete when  the  borrower  was  entitled  to  check  on  the  bank. 

4.  That  the  act  of  assembly  of  Ohio,  passed  February  24, 1848,  entitled  "  an  act 

to  amend  the  act,  etc.,  to  prevent  unauthorized  banking  and  the  circulation 
of  unathoriaed  bank-paper."    Swan's  Stat.  1 13,  does  not  apply  to  such  a  case. 

[Lex  loci,  2  Handy,  19;  Wright*  180, 186;  7  Ohio  St.  248;  6  lb.  448;  19  lb. 
260;  Notice,  15  lb.  299.] 

This  case  came  before  the  general  term  of  the  court  on  error  to 
a  special  term.  Tho  facts  are  sufficiently  stated  in  the  opinion  of 
the  court. 

The  acts  of  assembly  referred,  to  or  such  parts  of  them  as  are 
material  to  the  points  made,  are  as  follows  : 

The  act  passed  February  24,  1848  (Swan's  Stat.  113,  sec.  1)  : 
"  That  it  shall  be  unlawful  for  any  bank  or  incorporated  company 
doing  a  banking  business,  or  dealing  in  monoy  as  a  business  or  ox- 
change  broker,  money  broker,  or  private  banker,  or  other  person 
or  persons,  who  shall  receive  jponcy  on  deposit,  or  buy  and  sell 
bills  of  exchange,  or  loan  money,  or  exchange  one  kind  of  bank 
bills  or  money  for  another,  with  a  view  to  profit,  to  issue,  to  pay 
out,  or  give  in  exchange  for  other  money  so  as  to  go  into  circula- 
tion in  this  state,  any  circulating  notes  or  bills,  except  *the  [43 
notes  or  bills  of  tho  banks  of  this  state,  issued  according  to  law." 

Sec.  4.  "  Every  note,  bond,  bill  of  exchange,  draft,  check,  or  other 

evidence  of  debt  discounted,  bought  or  otherwise  obtained  by  any 

bank,  corporation,  private  company  or  individual,  described  in  the 

first  section  of  this  act,  and  paid  for  in  whole  or  in  part,  in  bank 

notes  described  in  the  1st  section,  contrary  to  the  true  intent  and 

meaning  of  this  act,  shall  be  held  and  adjudged  null  and  void;  and 

no  suit  or  action  for  the  recovery  thereof  shall  be  sustained  by  any 

court  in  this  state,  and  all  contracts,  promises,  and  agreements, 

founded  in  whole  or  in  part  on  the  payment,  exchange,  or  putting 

forth  of  such  bank  notes,  contrary  to  the  provisions  of  this  act, 

shall  be  held  and  adjudged  utterly  null  and  void." 
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The  other  act  referred  to,  is  the  free  banking  act  passed  March, 
21st,  1851,  Swan's  Stat.  116,  sec.  26,  page  120,  providing  that,  "  no 
banking  company  shall,  at  any  time,  pay  oat  on  loans  or  discounts, 
or  in  purchasing  of  drafts,  or  bills  of  exchange,  or  in  payment  of 
depositors,  nor  shall  it  in  any  other  mode  put  in  circulation  the 
notes  of  any  bank  or  banking  company,  either  in  or  out  of  this 
state,  which  notes  shall  not  at  that  time  be  receivable  at  par,  in 
payment  of  debts,  and  by  the  company  so  paying  out  or  circulating 
such  notep ;  nor  shall  it  knowingly  pay  out  or  put  in  circulation 
any  notes  issued  by  any  bank  or  bunking  company,  which,  at  the 
time  of  such  paying  out  or  putting  in  circulation,  is  not  redeeming 
its  notes  in  gold  or  silver,  nor  any  notes  issued  by  any  bank  out  of 
this  state  of  a  denomination  less  than  five  dollars. 

44]    *Storer,  J.,  delivered  the  opinion  of  the  court : 

This  action  is  founded  upon  a  bill  of  exchange  for  $2500,  dated 
at  Sandusky  City,  September  10th,  1854,  drawn  by  John  G.  Camp 
in  favor  of  C.  T.  Sherman,  upon  J.  P.  Bezner,  and  accepted  by  him 
payable  in  New  York,  in  ninety  days  after  date.  The  draft  is  indorsed 
by  the  payee  in  blank,  and  H.  P.  Langmoor,  cashier,  to  the  plain- 
tiffs. 

The  petition  fully  discloses  the  cause  of  action,  and  the  formali- 
ties required  to  fix  the  liability  of  the  drawer  and  indorsers  are  all 
admitted.  The  defendant,  Bezner,  sets  up,  however,  in  his  answer, 
which  is  adopted  by  the  other  parties : 

1st.  The  bill  was  discounted  at  Cincinnati,  by  the  Kentucky 
Trust  Company,  a  foreign  corporation,  through  the  intervention  of 
its  agent  and  president,  B.  F.  Sanford.  That  the  bill  was  after- 
wards assigned  to  the  plaintiffs  by  the  bank  as  collateral  security 
for  a  debt  of  less  amount  than  that  due  to  them;  by  reason  of 
which  the  plaintiffs  are  barred  from  collecting  the  claim. 

2d.  That  the  Kentucky  Trust  Company,  by  their  President  San- 
ford, at  Cincinnati,  discounted  the  bill,  for  Kentucky  Trust  Com- 
pany notes,  to  be  circulated  in  Ohio,  which  was  the  chief  induce- 
ment and  consideration  of  the  loan.  Within  a  week  after  the  dis- 
count the  bank  ceased  t^  redeem  its  notes,  and  discontinued  its 
business.  That  the  notes  were  then  in  the  defendant's  possession, 
who  called  upon  the  bank  and  informed  the  cashier  that  he  had  the 
notes  still  on  hand,  and  left  a  written  notice  that  ho  would  insist 
upon  paying  the  bill,  with  the  notes,  at  its  maturity.  The  defend - 
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ant  was  then  informed  that  the  bill  had  been  transferred  to  tho 
plaintiffs,  whom  he  forthwith  notified  of  the  *facts  already  [45 
stated,  and  tendered  to  pay  the  bill  with  the  notes  in  his  possession. 
This  was  refused.  That  he  is  still  ready  and  willing  to  discharge 
the  sa me,  and  offers  so  to  do. 

3.  That  the  Kentucky  Trust  Company  discounted  the  bill  through 
its  president,  at  Cincinnati,  and  paid  for  the  same  in  notes  of  that 
institution,  said  notes  not  being  issued  by  any  bank  of  the  Stale  of 
Ohio,  which  notes  were  paid  out  by  said  bank  within  this  state, 
for  the  purposes  of  circulation  therein,  contrary  to  the  act  of 
February  4th,  1848;  by  reason  of  which  the  bill  is  utterly  void. 

4.  That  the  Kentucky  Trust  Company  having  thus  discounted 
tho  bill,  could  not  transfer  or  assign  it  to  the  plaintiffs,  to  authorize 
an  action  to  bo  brought  upon  it. 

It  is  in  proof  that  the  defendant  Rezner,  who  had  during  tho 
summer  of  1854  obtained  several  discounts  from  the  Kentucky 
Trust  Company,  applied,  about  the  10th  of  October  last,  to  B.  F. 
San  ford,  tho  president  of  that  institution,  to  procure  the  discount 
of  the  bill  now  in  litigation.  The  application  was  made  in  Cincin- 
nati, where  Sanford  was  connected  with  another  institution  called 
the  Savings  Bank.  It  was  understood  at  the  time,  that  if  the  bill 
was  cashed,  the  funds  were  to  be  obtained  from  the  Kentucky 
Trust  Company,  and  not  from  the  Savings  Bank  or  Sanford.  The 
bill  was  handed  to  Sanford,  who  took  it  to  the  banking-house  in 
Covington,  Ky.,  where  it  was  passed  to  the  credit  of  Rezner,  on  the 
books  of  the  bank,  and  the  proceeds  paid  to  him  in  tho  notes  of  tho 
bank.  Rezner  and  Sanford  were  examined  as  witnesses;  the 
former  stated,  that  he  understood  Sanford  to  assure  him  the  bill 
would  bo  discounted,  and  that  he  would  obtain  the  funds  from  the 
bank,  and  pay  them  to  him  in  tho  ^afternoon.  Sanford  said  [46 
that  he  informed  Rezner  he  believed  the  bill  would  be  discounted, 
that  he  would  take  it  to  the  bank,  and  if  tho  state  of  itsjunds  per- 
mitted, it  would  probably  be  cashed.  That  the  bill  was  taken  to 
tho  bank,  and  regularly  discounted  and  passed  to  the  credit  of 
Rezner. 

The  cashier  of  the  bank  proved  that  the  proceeds  were  credited 
to  Rezner.  on  the  check  of  Sherman,  the  payee,  and  the  only  in- 
dorser  at  that  time  upon  the  bill. 

It  is  also  in  evidence  that,  shortly  after  the  bill  was  discomnted 
and  before  the  suspension  of  the  bank,  the  bill  was  transferred  to 
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the  plaintiffs,  in  the  first  instance  for  collection,  and  afterward  as 
collateral  security  for  a  large  balance  due  to  them  by  the  bank. 
The  assignment  was  made  in  good  faith,  without  any  knowledge 
on  the  part  of  the  plaintiffs  of  the  defendant's  alleged  equity. 

We  may  lay  out  of  the  case  the  question  raised  by  the  first  claim 
of  the  answer  involving  the  effect  of  the  assignment  of  the  bill  as 
security  only,  as  we  have  already  held,  at  general  term,  in  the  case 
of  Messick  et  al.  v.  Roxborough,  1  Handy,  349,  that  such  assign- 
ments are  equally  protected  with  the  ordinary  transfers  for  value 
of  negotiable  paper. 

We  may  dispense  also  with  any  discussion  of  the  point  urged  by 
the  defendant  as  to  the  authority  of  the  cashier  or  president  of  the 
bank  to  assign  its  notes  or  bills.  The  general  power  has  been  so 
fully  recognized,  that  we  can  not  permit  the  rule  to  be  doubted, 
and  as  there  is  no  proof,  or  intimation  even,  that  the  general  power 
was  exceeded  or  abused  in  the  transaction  between  the  bank  and 
the  plaintiffs,  we  may  well  consider,  that  the  title  of  the  bank  to 
47]  the  bill  was  legally  vested  in  their  assignees.  *Fleckner  v. 
Bank  of  United  States,  8  Wheat.  338 ;  Bank  of  United  States  v. 
Dundridge,  12  Wheat.  64;  Wild  v.  Bank  of  Passamaquoddy,  3 
Mason,  506. 

We  are  asked  to  hold  the  bill  to  be  void,  upon  the  hypothesis, 
that  as  it  is  assumed  to  have  been  discounted  in  Cincinnati,  the 
transaction  was  in  derogation  of  the  amendment  to  the  "  act  to  pre- 
vent unauthorized  banking,  and  the  circulation  of  unauthorized 
bank  paper,"  passed  February  24,  1848,  more  particularly  of  sec- 
tion 4,  which  declares  that  all  notes,  bills,  or  other  evidences  of 
debt,  discounted,  bought,  or  otherwise  obtained  by  any  bank,  cor- 
poration, private  company,  or  individual,  described  in  section  1 
(which  includes  a  broker,)  and  paid  for  in  whole  or  in  part  in  the 
bank  notes  described  in  that  section,  shall  be  null  and  void,  and  no 
suit  or  action  shall  be  sustained  thereon  in  any  of  the  courts  of  this 
state. 

It  is  claimed  that  the  bill  was  discounted  by  the  bank,  not  by  an 
individual.  No  person  in  Cincinnati  is  assumed  to  have  done  any 
act  by  which  he  could  individually  be  made  liable  under  the  stat- 
ute ;  for  it  is  not  alleged  that  the  contract  of  loan,  or  the  agree- 
ment to  discount,  was  made  with  any  one,  other  than  the  bank, 
who  could  in  any  event  be  held  as  a  party  to  the  agreement,  be 
compelled  to  perform  it,  or  be  liable  for  its  infraction.  If  any 
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agreement  was  made,  it  bound  the  Kentucky  Trust  Company,  a 
corporate  body  without  the  jurisdiction,  and  which,  it  is  very  clear, 
could  not  be  bound  by  any  such  assumed  arrangement.  It  can  not 
be  contended,  we  apprehend,  that  a  foreign  banking  institution, 
confined  by  its  corporate  power  to  the  state  where  it  exists,  may 
exercise  any  of  its  franchises  without  that  state,  unless  it  has  express 
authority  by  its  charter  to  establish  branches,  and  even  then 
•the  state,  where  it  is  sought  to  locate  such  a  branch,  must  [48 
give  her  permission.  It  seems  difficult,  then,  to  perceive  how  it 
can  be  said  that  the  transactions  proved  in  this  case,  admitting  the 
full  force  of  all  the  implications  they  legally  furnish,  can  bring  the 
case  within  the  meaning  of  the  prohibition.  For  if  the  acts  of 
Sanford,  giving  them  all  that  is  claimed,  could  not  legally  bind 
the  bank,  tho  statute  does  not  apply,  as  it  is  not  pretended,  at  the 
time  the  bill  was  handed  to  the  president,  the  loan  was  made. 

Again,  if  we  might  suppose  a  foreign  corporation  could  be 
brought  within  the  mischief  the  statute  is  intended  to  remedy,  by 
such  a  transaction  as  that  proved  in  this  case,  it  is  very  doubtful,  to 
say  the  least,  whether  the  provisions  of  the  statute  referred  to  are 
now  in  force.  They  are  highly  penal  in  their  character,  and  must 
be  strictly  construed.  We  can  not  permit  any  construction  from 
inference  merely,  that  will  avoid  contracts  when  honestly  made, 
where  the  law  itself,  when  being  collated  with  subsequent  statutes, 
will  clearly  admit  a  different  interpretation. 

It  never  could  have  been  the  intention  of  the  legislature  to  place 
any  class  of  banks',  bankers,  or  brokers,  in  a  better  or  more  favor- 
able condition,  as  to  the  right  to  deal  in  foreign  bank  notes,  than 
others.  No  penalty  can  be  held-  to  apply  to  one,  that  does  not  ap- 
ply to  all,  and  the  prohibition  must  be  general,  operating  on  all,  or 
upon  none.  Now  it  will  be  seen  that  by  the  law  of  1851,  author- 
izing free  banking,  under  which  so  many  companies  have  been 
established  (see  section  26,)  that  the  only  restriction  imposed  is  upon 
the  paying  out,  or  putting  into  circulation,  foreign  bank  notes  of  a 
less  denomination  than  five  dollars,  which  is  a  distinct  limitation 
*upon  the  previous  prohibition.  Admitting,  then,  that  the  [49 
discount  had  been  actually  made  in  Ohio,  there  was  no  proof  that 
the  notes  paid  to  the  borrower  were  of  a  less  denomination  than  the 
sum  named.  We  think,  then,  we  could  not  be  required  to  give  a 
meaning  to  the  law  of  1848,  which  is  so  manifestly  changed  by  the 
statute  of  1851,  and  thereby  place  the  free  banks  of  Ohio  on  a  bet- 
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ter  footing  than  the  state  banks  already  incorporated,  and  the  large 
class  of  business  men,  who  can  not  be  deprived  of  a  privilege  that 
all  or  none  must  constitutionally  enjoy  in  common.  We  must  ex- 
clude all,  or  hold  that  section  26  embraces  all ;  no  distinction  can 
bo  permitted  in  the  application  of  such  a  statute,  or  the  grossest  in- 
justice would  follow ;  a  monopoly  of  benefit  would  be  secured  to  one 
class,  and  the  whole  burthen  of  penalties  fall  upon  the  other.  Such 
ix  consequence  we  will  not  anticipate,  and  can  not  permit  ourselves 
to  aid  in  producing  it.  We  do  not  think,  from  the  evidence,  that 
the  agreement  to  loan  the  money  was  made  in  Cincinnati.  We  arc 
satisfied  that  the  president  was  applied  to  at  the  Savings  Bank,  as 
a  matter  of  convenience  only,  and  if  it  had  been  necessary,  the  bor- 
rower would  have  crossed  the  Ohio  river,  and  made  the  application 
directly  at  the  Kentucky  Trust  Company  Bank.  In  that  event, 
there  would  have  been  no  doubt  but  the  contract  was  made  in 
another  state,  and  the  law  of  that  state  would  govern  it.  If  it  was 
valid  there,  it  must  be  upheld  in  Ohio.  It  is  not  pretended  but  it 
would  be  enforced  in  Kentucky,  and  the  same  result  must  follow  in 
our  own  courts.  Story  Conf.  Laws,  section  242 ;  2  Kent  Com.  584 ; 
Londsdale  et  al.  v.  Lafayette  Bank,  18  Ohio. 

We  suppose  that  all  the  negotiations  that  took  place  between  the 
50]  defendant  Eezner  and  the  president  of  the  *bank  were  pre- 
paratory only  to  a  final  arrangement;  that  the  proposition  was 
made  for  a  discount,  and  the  president  was  the  medium  of  commu- 
nication between  the  real  parties,  the  defendant  and  the  bank;  that 
his  agency,  thus  assumed,  did  not  impose  any  obligation  upon  the 
bank  until  the  proceeds  of  the  bill  were  credited  to  the  defendant 
Eezner  on  the  books  of  the  bank,  and  that  the  fact  that  the  notes 
of  the  bank  were  brought  from  Kentucky  to  Cincinnati,  and  de- 
livered to  the  borrower,  does  not  affect  the  transaction ;  it  was  but 
the  result  of  the  discount,  not  the  act  of  loaning  itself;  for  that  was 
perfect  when  the  borrower  was  entitled  to  check  upon  the  proceeds 
of  the  bill  passed  to  his  credit  in  the  bank.  If  they  remained  there 
subject  to  his  check,  he  could  not  certainly  rely  upon  the  loan  being 
made  in  Ohio,  because  the  amount  was  withdrawn  by  himself  in 
person,  or  upon  his  order.  The  only  question  practically  to  be  con- 
sidered is,  when  and.  where  did  the  right  to  receive  the  money  first 
attach,  and  it  can  only  be  answered  satisfactorily  by  confining  it  to 
the  time  when  the  proceeds  of  the  bill  were  passed  to  the  borrower's 
account.  Story  Con.  section  654;  Story  Confl.  Laws,  section  242; 
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Davis  v.  Coleman  et  al.,  11  Ired.  303;  Whisten  et  al.  v.  Syndics,  1 
Condensed  La.  621. 

The  various  steps  preparatory  to  the  negotiation  of  a  bill  are  not 
held  to  constitute  the  agreement,  but  the  conclusion  rather  to  which 
the  parties  have  finally  arrived.  And  all  preliminary  communica- 
tions, whether  by  correspondence  or  personal  interviews,  are  deter- 
mined by  the  result.  Thus,  if  the  former  commence  in  one  state 
and  end  in  another,  or  begin  in  one  country  and  are  closed  in  an- 
other, the  place  where  the  concluding  act  is  done,  by  which  the 
fruits  of  the  contract  can  be  rightly  claimed,  provides  the  law 
*of  the  contract.  On  any  other  principle,  if  the  negotiations  [51 
were  conducted  in  as  many  different  states  as  the  different  exigen- 
cies of  the  parties  might  render  necessary,  the  completion  of  the 
agreement  would  not  give  the  right  of  action,  but  it  would  exist  in 
every  state  where  portions  of  the  negotiation  may  have  been  held, 
however  immaterial  they  may  have  been,  or  however  slight,  if  they 
could  be  connected  at  all  with  the  final  transaction. 

To  avoid  so  unreasonable  a  conclusion,  we  must  hold  that  the 
contract  in  this  case  did  not  exist  until  the  bill  was  discounted  in 
Kentucky,  and  the  proceeds  passed  to  the  credit  of  the  borrower. 

It  is  not  contended,  much  less  is  it  proved,  that  the  plaintiffs  are 
not  largely  the  creditors  of  the  bank,  and  the  assignment  of  the 
bill  was  made  to  them  before  that  institution  suspended  or  refused 
to  redeem  its  notes ;  nor  does  the  fact  that  the  defendant  Eezner 
was  so  unfortunate  as  to  have  the  bank-notes  on  hand  when  the 
suspension  took  place,  entitle  him  to  any  peculiar  relief.  When 
he  borrowed  what  he  supposed  to  be  equivalent  to  money,  ho  took 
the  ordinary  risk  of  its  depreciation,  precisely  as  the  purchaser  of 
provisions  in  open  market.  If,  in  the  latter  case,  the  price  given 
on  one  day  could  not  be  realized  the  next,  or  the  chattel  itself 
should  fall  in  the  fluctuations  of  commerce  twenty-five  or  fifty  per 
cent,  within  the  same  period,  the  loss  assuredly  falls  on  the  buyer. 

On  the  whole  case,  we  affirm  the  judgment  of  the  court  below. 

Corwitiy  Hayes  &  Rogers,  for  plaintiffs  in  error. 

Tilden,  Ourwen  &  Bairden,  for  defendant. 
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52]  *In  Special  Term— March,  1866. 

Before  Gbolsoh,  J. 

fi.  E.  Springie  and  Griffin  Taylor  v.  Patrick  Fortune  et  al. 

Under  the  statute  providing  that  "  if  any  person  shall  die  intestate  having 
title  to  any  estate  of  inheritance,  and  shall  leave  no  children  or  their  legal 
representatives,  such  estate  shall  pass  to  the  brothers  and  sisters  of  the  in- 
testate." 

Held,  that  the  whole  stock  or  class  of  brothers  and  sisters  is  embraced,  so  that 
a  brother  or  sister  born  at  any  period  subsequent  to  the  death  of  the  intes- 
tate, would  be  entitled  to  share  equally  with  those  then  in  being. 

That  the  brothers  and  sisters  of  the  half  blood  were  equally  entitled  with  the 
whole  blood.  v 

An  ancestor  within  the  meaning  of  the  statute  of  descents,  is  one  from  whom 
the  claimant  has  the  capacity  to  inherit;  that  is,  the  claimant  must  be  one 
who,  had  there  been  no  nearer  relation,  might  have  inherited  from  the 
person  claimed  to  be  an  ancestor,  had  he  died  intestate. 

[W.  &  B.  864— Descent,  2-8.] 

This  action  was  one  brought  under  the  code,  to  recover  certain 
real  estate,  situated  near  the  northwest  corner  of  Fourth  and 
Walnut  streets,  in  the  city  of  Cincinnati.  The  facts,  so  far  as 
they  are  necessary  to  explain  the  points  decided  by  the  court)  were 
these : 

John  Eamsay  died,  seised  of  the  real  estate  in  question,  some 
time  during  the  year  1832.  By  his  last  will  and  testament,  duly 
admitted  to  probate  at  the  February  term  of  the  Court  of  Common 
Pleas,  1832,  he  devised  the  property  in  question  to  his  nieces  Eliz- 
abeth and  Julia  Ann  Slaughter,  daughters  of  his  sister  Eliza 
Slaughter,  to  hold  in  equal  shares.  In  the  month  of  October,  1832, 
Julia  Ann  Slaughter  died,  leaving  Elizabeth,  her  sister  and  co- 
devisee,  her  sole  and  only  surviving  heir  at  law.  In  November, 
1833,  Sarah  Slaughter,  now  Sarah  Center,  a  sister  of  the  whole 
blood  to  said  Julia  Ann  and  Elizabeth,  was  born.  In  1840  William 
Slaughter,  father  to  said  Julia  Ann,  Elizabeth,  and  Sarah,  died. 
In  the  year  1842  Eliza  Slaughter,  mother  of  said  Julia  Ann,*Eliz- 
53]  abeth,  and  Sarah,  *and  widow  of  said  William  Slaughter, 
intermarried  with  one  William  Gockle,  and  by  said  Gockle  had 
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three  children,  William,  Thomas,  and  George.    Elizabeth  Slaughter* 
has,  since  the  death  of  said  John  Ramsay,  intermarried  with  one 
Fortune. 

One  Lewis  Williams,  by  virtue  of  certain  conveyance  from  the 
surviving  brothers  and  sisters  of  said  John  Ramsay,  claimed  a 
permanent  leasehold  estate  in  the  premises,  which  he  assigned  to 
the  defendants,  Taylor  &  Springer.  Taylor  &  Springer,  after  the 
institution  of  the  original  action,  filed  a  petition  for  interpleader, 
which  was  by  order  of  the  court  consolidated  with  the  original 
action. 

Gholson,  J.  The  decision  of  this  case  depends  upon  the  solution 
of  two  questions,  involving  the  proper  construction  of  the  statute 
of  descents. 

The  statute  provides  that  if  any  person  shall  die  intestate, 
having  title  to  any  estate  of  inheritance,  and  shall  leave  no  children 
or  their  legal  representatives,  such  estate  shall  pass  to  the  "  brothers 
and  sisters  of  the  intestate."  The  first  question  is,  whether  the  term 
"  brothers  and  sisters  "  embraces  only  those  in  being  and  capable  to 
take  at  the  death  of  the  intestate  ?  Or,  whether  the  whole  stock 
or  class  of  brothers  and  sisters  is  embraced,  so  that  a  brother  or 
sister  born  at  any  period  subsequent  to  the  death  of  the  intestate, 
would  be  entitled  to  share  equally  with  those  then  in  being. 

It  is  quite  clear  that,  to  determine  the  meaning  and  extent  of  the 
expression  "  brothers  anxi  sisters,"  or  expressions  of  a  like  kind,  as 
used  in  the  statute,  we  should  look  to  the  interpretation  placed  up- 
on them  when  used  *in  reference  to  the  same  subject-matter  [54 
at  common  law.  According  to  the  principles  of  the  common  law 
regulating  descents  and  governing  the  construction  of  deeds  and 
wills,  the  terms  "children,"  "  brothers  and  sisters,"  and  the  like,  in- 
clude the  whole  class  of  children,  or  brothers  and  sisters.  The 
terms  import  generally  all  the  children,  and  all  the  brothers  and 
sisters,  and  can  not  be  limited  to  those  living  at  any  particular 
period.  Upon  a  like  reason,  the  term  "  issue  "  was  held  to  mean 
issue  generally;  and  therefore  a  limitation  over  after  a  dying  with- 
out issue  was  considered  too  remote. 

In  Coke  upon  Littleton,  11  b.,  2  Thomas'  Coke  166,  it  is  said : 
"  If  a  man  hath  issue  a  son  and  daughter,  and  the  son  purchaseth 
land  in  fee  and  dieth  without  issue,  the  daughter  shall  inherit  the 
land ;  but  if  the  father  hath  afterwards  issue  a  son,  this  son  shall 
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enter  into  the  land  as  heir  to  his  brother,  and  if  he  hath  issue  a 
daughter  and  no  son,  she  shall  be  co-parcener  with  her  sister." 
This  rule  of  the  common  law  is  referred  to,  its  authority  recognized, 
and  its  principle  expressly  adopted  in  the  case  of  Dunn  v.  Evens, 
7  Ohio,  1st  part,  169.  In  that  case  it  was  held  that  the  estate  might 
be  wholly  defeated  by  the  birth  of  a  nearer  heir.  Upon  the  same 
principle,  an  afterborn  sister  must  be  let  in  to  an  equal  share  with 
the  sister  who  first  entered  on  the  estate,  which  is  the  present  case, 
and  the  one  last  put  by  Lord  Coke  in  the  extract  cited.  I  have  been 
able  to  find  no  case  in  which  this  principle  of  the  Common  law  has 
beet)  questioned,  but  there  are  several  besides  that,  cited  from  our 
reports,  in  which  it  is  recognized,  and  one  in  North  Carolina, 
directly  on  the  question  involved  in  this  case.  Cutler  v.  Cutler,  2 
Hawks,  324 ;  5  Fred.  L.  463  ;  6  Band,  396. 

55]  *The  next  inquiry  is  as  to  the  right  of  the  brothers  and  sis- 
ters of  the  half  blood,  and  this  depends  on  the  question  whether 
where  an  uncle  devises  an  estate  to  his  niece,  her  mother,  his  sister, 
living  at  the  time  of  his  death,  he  can  be  considered  an  "  ancestor  "  of 
the  niece,  within  the  meaning  of  that  term  in  the  statute  of  descents? 

And  on  this  question  we  have  a  decision  in  Ohio  defining  the 
term  ancestor,  as  used  in  the  statute  of  descents.  It  is  not  to  be 
confined  to  its  ordinary  meaning  of  "  one  from  whom  a  person 
lineally  descended,"  but  must  be  taken  in  connection  with  the  whole 
subject-matter  of  the  act  in  which  it  is  used.  Brewster  v.  Benedict, 
14  Ohio,  368,  385.  In  that  case  the  court  say  :  "  In  this  act  rela- 
tive to  descents  and  the  distribution  of  personal  estates,  the  legis- 
lature seem  to  have  divided  the  property  of  which  a  man  might 
have  died  seized  into  two  classes,  or  two  divisions,  to  wit,  such  as 
came  to  him  in  the  regular  course  of  descent,  including  such  as 
may  have  been  devised  to  him,  or  which  may  have  been  conveyed 
to  him  by  deed  of  gift,  but  which  he  would  have  inherited  had 
there  been  no  such  devise  or  deed  of  gift,  and  such  as  ho  may 
have  acquired  by  his  own  industry,  or  by  the  devise  or  deed 
of  gift  from  a  person  to  whom  be  could  not  have  inherited  in  the 
regular  line,  either  lineal  or  collateral.  In  the  first  class  of  cases, 
the  blood  of  the  person  from  whom  the  estate  came  is  to  be  re- 
garded in  the  distribution ;  in  the  last,  the  blood  of  the  intestate. 
That  such  was  the  intention,  it  seems  to  us  there  can  be  no  doubt." 

In  the  definition  given  by  the  Supreme  Court  there  is  this  ambi- 
guity, that  the  first  class  only  embraces  those  cases  of  a  devise  or  gift 
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where  the  devisee  or  donee  would  have  inherited  had  there  been  no 
such  devise  or  gift ;  *while  the  second  class  only  excludes  those  [56 
cases  of  a  devise  or  gift  where  the  devisee  or  donee  could  not  have 
inherited  in  the  regular  line,  either  lineal  or  collateral.  If  a  capac- 
ity to  inherit  be  sufficient,  then  as  the  niece  in  this  case  might,  had 
there  been  no  nearer  relation,  have  inherited  to  the  uncle,  he  may 
be  considered  an  ancestor  within  the  meaning  of  the  statute.  If 
the  fact  that  she  wduld  have  inherited  had  he  died  intestate  be  required 
to  appear,  then,  as  not  only  his  sister  but  two  brothers  survived 
him,  be  could  not  be  considered  an  ancestor  of  the  niece  to  whom 
the  devise  was  made ;  for  she  would  not  have  inherited  had  there 
been  no  such  devise. 

The  statute  refers  to  the  ancestor  from  whom  the  estate  came, 
for  the  purpose  of  limiting  the  inheritance  to  the  blood  of  that  an- 
cestor. To  be  of  the  blood  of  any  person  "  is  either  to  be  imme- 
diately descended  from  him,  or  to  be  descended  from  the  same  couple 
of  common  ancestors.'1  2  Black.  Com.  220,  note  9.  Any  one  from 
whom  an  estate  is  derived  by  act  of  law  and  right  of  blood  is,  in 
a  proper  legal  sense,  an  ancestor.  This  appears  from  the  definition 
of  the  term  "descent  "in  the  authorities.  uIt  signifieth,  when 
lands  do  by  right  of  blood  fall  unto  any  after  the  death  of,  his  an- 
cestors ;  or  a  descent  is  a  means  whereby  one  doth  derive  him  title 
to  certain  lands,  as  heir  to. some  of  his  ancestors/'  Co.  Lit.  13,  b.\ 
2  Thomas'  Coke,  156.  "This  is  the  noblest  and  worthiest  means 
whereby  lands  are  derived  from  one  to  another,  because  it  is 
wrought  and  vested  by  the  act  of  law,  and  right  of  blood,  unto  the 
worthiest  and  next  of  the  blood  and  kindred  of  the  ancestor."  Id. 
273,  b. 

According  to  the  principles  of  the  common  law,  if  an  estate  is 
derived,  even  from  a  father,  in  any  other  shape  *than  the  [57 
course  of  descents  would  direct,  it  is  taken  by  purchase  and  not  by 
descent.  u  Thus,  if  a  man,  having  two  daughters  his  heirs,  devises 
his  lands  to  them  and  their  heirs,  and  dies ;  they  shall  take  by  pur- 
chase as  joint-tenants ;  for  the  estate  of  joint-tenants  and  tenants 
in  common  is  different  as  to  its  nature  and  quality  from  th  it  of  co- 
parceners." Cro.  Eliz.  431;  2  Black.  Com.  242,  n.;  2  Thomas1 
Coke,  151.  The  test  of  the  rule  u  is  to  strike  out  of  the  will  the 
particular  devise  to  the  heir,  and  then,  if,  without  that,  he  would 
take  by  descent  exactly  the  same  estate  which  the  devise  purports 
to  give  him,  he  is  in  by  descent  and  not  by  purchase."  4  Kent  Com. 
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506  j  Swaiue  v.  Burton,  15  Yes.  365.  "  If  the  tenure  or  quality  of 
the  estate  be  altered,  the  heir  is  a  purchaser."  Allen  v.  Weber,  1 
W.  Bl.  22. 

tThis  view  of  the  doctrine  of  descents  at  common  law  sufficiently 
shows  that  the  legislature,  in  speaking  of  "  a  devise  or  deed  of 
gift  from  any  ancestor,"  could  not  have  intended  to  use  the  term 
u  ancestor  "  in  a  sense  so  limited  as  would  be  required,  if  it  be  con- 
fined to  one  from  whom  the  estate,  had  it  not  been  devised  or 
given,  would  have  come  in  the  regular  course  of  descents.  The 
operation  of  the  statute  would  not  embrace  even  all  those  cases  of 
a  devise  or  deed  of  gift  from  one  who  in  the  literal  sense  of  the 
word  was  an  ancestor.  A  devise  or  deed  of  gift  from  a  grandfather 
to  a  grandson,  the  father  surviving,  would  not  be  included ;  nor, 
indeed,  a  devise  or  deed  of  gift  from  a  father  to  one  of  several  sons 
of  an  estate  in  severalty,  for  such  an  estate  differs  essentially  in 
quality  from  that  which  would  have  descended  in  co-parcenary. 

It  may  be  said,  it  would  be  sufficient  if  the  party,  taking  the 
58]  estate  by  devise  or  deed  of  gift,  would  have  been  *one  of  the 
heirs,  would  have  inherited  something,  or  some  part  of  the  estate. 
This  rule  would  not  include  under  the  term  "ancestor"  all  those 
cases  coming  within  either  its  literal  or  legal  signification;  the 
grandson  in  the  case  supposed  above  would  be  excluded  from  its 
operation.  It  would  be  a  rule  manifestly  inconvenient  in  its  appli- 
cation. Wherever  one  holding  property  by  devise  or  deed  of  gift 
from  a  relative,  should  die  intestate,  to  settle  the  right  of  inherit- 
ance would  require,  in  many  cases,  an  investigation,  not  only  into 
the  fact  of  relationship  between  them,  but  into  its  degree  and  into 
the  question  whether  there  might  not  have  been  other  and  nearer 
relatives,  and,  also,  whether  they,  each  and  all,  survived  the  de- 
visor or  donor. 

In  the  idea  of  the  term  "  ancestor,"  as  derived  from  the  legal 
definition  of  a  descent,  two  things  are  to  be  observed :  the  char- 
acter of  the  estate,  and  the  personal  relationship,  or  the  act  of  law 
and  the  right  of  blood.  It  was  in  view  of  this  personal  relation- 
ship and  right  of  blood  that  the  legislature  used  the  words  "any 
ancestor."  The  statute  was  framed  in  deference  to  a  very  common 
and  almost  instinctive  desire  that  those  of  one's  own  blood  should 
inherit  his  estate.  This  desire  was  supposed  to  exist  in  any  devisor 
or  donor  who  might  give  an  estate  to  one  of  his  own  kindred  and 
blood. 
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That  this  personal  relationship  was  considered,  is  clearly  shown 
by  the  provision  of  the  statute,  that,  if  there  bo  no  children,  and 
no  brothers  and  sisters  of  the  intestate,  of  the  blood  of  the  ances- 
tor from  whom  the  estate  came  by  a  deed  of  gift,  then  such  ancestor, 
if  living,  shall  inherit  the  estate.  And  this  provision,  as  to  the 
case  of  a  deed  of  gift  from  a  living  ancestor,  shows  that  the  test 
whether  the  donee  would  have  inherited,  can  not  furnish  «  proper 
♦general  rule ;  for  how  can  it  be  known  who  would  inherit  [59 
until  the  death  of  the  ancestor? 

In  coming  to  the  conclusion,  that  a  capacity  to  inherit,  kindred, 
a  common  stock,  or  inheritable  blood  will  suffice  to  constitute  one 
an  ancestor  of  another  within  the  meaning  of  our  statute  of  descents 
I  am  supported  by  a  decision  under  an  analogous  statuto  in  New 
Jersey,  from  which  it  is  not  unlikely  ours  was  derived.  In  a 
statute  of  that  state,  referred  to  in  the  case  of  Den  v.  Jones,  3  Hal- 
sted,  340,  there  is  this  proviso :  "  Provided  always,  that  in  case  the 
said  lands,  tenements,  or  hereditaments,  came  to  the  person  so  dying 
seized,  by  descent,  devise,  or  gift  of  some  one  of  his  or  her  ancestors, 
all  those  who  are  not  of  the  blood  of  such  ancestor  shall  be  excluded 
from  such  inheritance."  In  determining  the  meaning  of  that 
proviso,  it  was  said  by  Ewing,  C.  J.,  and  held  by  the  court,  thai 
"  when  land,  tenements,  or  hereditaments,  come  to  the  person  dying 
seized  by  descent,  devise,  or  gift  from  some  one  of  his  ancestors, 
that  is  to  say,  from  some  person,  from  whom  lands  might  by  the  estab- 
lished canons  of  descent  come  to  him  by  descent  in  the  absence  of  other 
and  nearer  heirs,  then  brothers  and  sisters  of  the  half  blood  of  the 
person  dying  seized,  who  are  of  the  blood  of  the  ancestor  from 
whom  the  lands,  tenemonts,  or  hereditaments  came,  shall  inherit 
the  lands ;  but  brothers  and  sisters  of  the  half  blood,  who  are 
not  of  the  blood  of  such  ancestors,  shall  be  excluded  from  the  in- 
heritance." 

In  accordance  with  the  views  which  have  been  expressed,  I  shaU 
hold  that  the  title  and  right  to  the  estate  having  come  to  the  in- 
testate Julia  Ann  Slaughter  by  a  devise  from  John  Ramsay,  her 
maternal  uncle,  that  it  came  by  devise  from  an  ancestor  within  the 
meaning  of  *tho  statute  of  descents.  The  blood  of  John  [60 
.Ramsay  is  therefore  to  be  regarded  in  determining  upon  whom  the 
estate  shall  descend.  There  being  no  children  of  the  intestate,  the 
statute  expressly  provides  that  it  shall  descend  and  pass  in 
parcenary  "  to  the  brothers  and  sisters  of  the  intestate,  who  may  be? 
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of  the  blood  of  the  ancestor  from  whom  the  estate  came,  or  their  legal 
representatives,  whether  such  brothers  and  sisters  be  of  the  whole 
of  the  half  blood  of  the  intestate."  The  two  sisters  of  the  whole 
blood  and  the  three  brothers  of  the  half  blood,  being  all  equally  of 
the  blood  of  their  maternal  uncle  John  Ramsay,  are  entitled  to 
share  alike  the  estate  devised  by  that  uncle  to  their  deceased  sister. 

Toft,  Key  &  Perry,  for  Springer  &  Taylor. 

A.  P.  Hill,  for  Fortune  and  wife. 

King,  Anderson,  db  Sage,  for  Center  and  wife. 

E.  A.  Ferguson,  for  Thomas,  William,  and  George  Gockle,  minors. 


In  General  Term — November,  1866. 
Before  Spencer,  Gholson,  and  Stores. 
•     The  Valley  Bank  v.  C.  W.  West  &  Co. 

tUpon  a  motion  made  by  the  plaintiffs  in  the  original  action,  under  section  522 
of  the  code,  for  leave  to  proceed  to  enforce  the  judgment  obtained  in  that 
action,  upon  giving  the  security  required,  notwithstanding  the  stay  of  pro- 
ceedings under  a  petition  in  error  pending  in  the  Supreme  Court.    Held: 

iL  That  the  grounds  upon  which,  under  the  act  regulating  appeals  to  the  Dis- 
trict Court,  damages  are  imposed  on  the  affirmance  of  the  judgment  of  the 
court  below,  form  no  guide  by  which  the  court  can  construe  this  section  of 
the  code. 

.2.  When  the  amount  undisputed  is  large,  and  that  litigated  on  error  is  small, 
and  they  are  suspect ible  of  separation  as  distinct  claims,  it  seems  unjust  to 
withhold  from  the  party  entitled  the  undisputed  part  of  his  demand  until 
that  litigated  can  be  determined  in  a  court  of  error. 

1.6I]  *8.  Where  the  claim  litigated  on  error  was  statutory  damages  on  a  bill 
of  exchange  of  $5000,  and  the  damages  were  only  $300,  the  court  allowed 
execution  for  the  $5000,  but  required  an  agreement  to  bo  filed  by  the  plaint- 
iff to  stay  execution  and  any  other  proceedings  as  to  the  damages  and  the 
costs  in  the  general  term  of  the  Superior  Court. 

^Affirmed,  6  Ohio  St.  168 ;  Seney,  648.] 

{xHOLSON,  J.,  delivered  the  opinion  of  the  court : 

Jl  motion  has  been  made  by  the  plaintiffs  in  the  original  action, 
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under  section  522  of  the  code,  for  leave  to  proceed  to  enforce  the 
judgment  obtained  in  that  action,  upon  giving  the  security  re- 
quired, notwithstanding  the  stay  of  proceedings  under  a  petition 
in  error,  now  pending  in  the  Supreme  Court.  Section  522  of  the 
code  provides  that,  "  in  an  action  arising  on  contract,  for  the  pay- 
ment of  money  only,  notwithstanding  the  execution  of  the  under- 
taking in  the  last  section  mentioned  to  stay  proceedings,  if  the  de- 
fendant in  error  give  adequate  security  to  make  restitution  in  case 
the  judgment  is  reversed  or  modified,  he  may,  upon  leave  obtained 
from  the  court  below,  or  a  judge  thereof  in  vacation,  proceed  to 
enforce  the  judgment.  Such  security  must  be  an  undertaking  exe- 
cuted to  the  plaintiff  in  error  by  at  least  two  sufficient  sureties,  to 
the  effect  that,  if  the  judgment  be  reversed  or  modified,  he  will 
make  full  restitution  to  the  plaintiff  in  error  of  the  money  by  him 
received,  under  the  judgment"  No  rule  is  prescribed  as  to  the 
grounds  upon  which  the  leave  is  to  be  granted  or  refused;  and  it  is 
admitted  that  the  matter  is  confided  to  the  discretion  of  the  court 
or  judge.  i 

It  may  be  observed,  as  one  point  to  guide  us  in  determining  the 
intention  of  the  legislature,  that  the  power  is  to  be  exercised  by 
"  the  court  below  or  a  judge  thereof  in  vacation."  In  other  words, 
the  tribunal  that  decided  the  controversy  in  the  first  instance  and 
rendered  the  judgment,  is  to  grant,  or  refuse  the  leave  to  enforce 
the  judgment.  *That  tribunal,  being  the  one  best  acquainted  [63 
with  the  merits  of  the  case  and  the  demands  of  justice,  is  to  exer- 
cise its  discretion,  and  the  very  selection  of  the  tribunal  shows  to 
a  certain  extent  by  what  principles  that  discretion  is  to  be  gov- 
erned. A  further  and  most  important  guide  is  to  be  found  in  the 
second  section  of  the  code.  "  The  rule  of  the  common  law,  that 
statutes  in  derogation  thereof  are  to  be  strictly  construed,  has  no 
application  to  the  code.  Its  provisions,  and  all  proceedings  under 
it,  shall  be  liberally  construed,  with  a  view  to  promote  its  objects 
and  assist  the  parties  in  obtaining  justice." 

The  present  is  a  new  proceeding  under  the  code ;  there  is  no 
established  rule  or  precedent ;  such  a  course  therefore  should  bo 
pursued,  that,  while  keeping  within  the  power  conferred  and  the 
object  for  which  it  was  conferred,  we  shall  promote  that  object  and 
do  what  justice  may  demand. 

We  have  been  asked  to  take  for  our  guide,  as  analogous,  the 
grounds  upon  which,  under  the  act  regulating  appeals  to  the  Dis- 
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trict  Coort,  damages  are  imposed  on  the  affirmance  of  tbe  judg- 
ment of  the  court  below.  There  are  several  reasons  why  it  appears 
to  us,  that,  although  leave  to  proceed  to  enforce  a  judgment  might 
well  be  granted  on  such  grounds,  wo  are  not  required,  and  it  would 
be  inconsistent  with  the  intent  of  the  legislature,  to  confine  our 
action  to  them.  And  first,  it  would  be  to  narrow  and  confine  the 
object  of  the  proceeding,  and  not  to  promote  it.  The  damages  on 
an  appeal  are  in  the  nature  of  a  penalty  for  something  wrong, 
and  apply  in  all  cases.  The  present  proceeding  imposes  no  pen- 
alty. It  applies  to  money  demands,  and  to  those  on  contracts 
for  the  payment  of  money  only ;  the  question  is  rather,  who  shall 
93]  *keep  and  use  the  money  while  the  litigation  shall  be  contin- 
ued ?  And  if  such  injustice  be  the  inquiry,  and  we  are  at  liberty  to 
consider  that  interest,  at  tho  end  of  two,  three,  or  more  years,  is 
not  complete  compensation  for  (ho  being  deprived  of  the  use  of 
money,  then,  in  the  second  place,  we  should  not  be  assisting  par- 
tics  to  obtain  justice,  and  should  be  frequently  enabling  them  to  do 
injustice,  if  we  were  to  restrict  ourselves  to  the  grounds  set  forth 
in  the  appeal  act.  v 

There  is  another  consideration  which  appears  to  render  any  ref- 
erence to  that  act,  as  a  guide  by  analogy,  improper.  There  would 
be  difficulty  in  saying  that  where  tho  petition  in  error  has  been 
allowed  by  the  Supreme  Court,  or  a  judge  thereof,  it  was  ground- 
less or  vexatious,  and  presented  such  a  case  that  on  Affirmance, 
had  it  been  an  appeal,  damages  would  have  been  inflicted.  This 
difficulty  would  be  increased  by  its  being  required  on  the  part  of 
a  court  below  in  support  of  its  own  opinion,  and  in  opposition  to 
the  opinion  of  the  Supreme  Court  or  a  judge  thereof.  And  yet  it 
will  be  found,  on  comparing  sections  513,  514,  and  519  of  the  codef 
with  section  522,  that  the  leave  to  bo  obtained,  and  judgments  to 
be  enforced  under  the  latter  section,  apply  as  well  to  a  stay  of  pro- 
ceedings on  a  judgment  of  the  District  Court,  resulting  upon  a 
petition  in  error  in  the  Supreme  Court,  as  upon  a  petition  in  error 
in  the  District  Court  to  reverse  a  judgment  of  tho  Court  of  Com- 
mon Pleas.  Indeed,  the  case  now  under  consideration  stands  in 
tho  same  condition  as  if  there  had  been  a  judgment  in  the  District 
Court,  and  a  petition  in  error  in  the  Supreme  Court  to  reverse  it. 
And  if,  in  such  cases,  we  can  only  act  on  the  ground  that  the  peti- 
64]  tion  in  error  has  been  unreasonably  prosecuted,  or  is  *vexa- 
tious,  it  is  the  same  as  to  say  that  we  can  not  act  at  all.  But  the 
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law  sa ys  we  may  act  in  such  cases,  and  the  result  is  that  we  are 
not  limited  to  the  grounds  claimed,  bat  may  do  what  is  right  and 
just  between  the  parties  upon  general  principles,  or  in  view  of 
other  analogies  governing  the  practice  of  courts  of  justice. 

It  is  not  necessary  for  us  to  say  whether  there  beany  case  where 
the  error  alleged  affects  the  whole  subject  of  the  suit,  there  being 
no  clear  time  or  distinction  to  separate  into  parts  a  contract  to  pay 
money,  or  the  amount  claimed  to  be  due* in  the  action  on  such  a 
contract,  it  would  be  proper  to  interfere,  and  allow  the  judgment 
to  be  enforced,  because  there  would  be  a  right  to  recover  some* 
thing,  and  the  amount  for  which  the  right  to  recover  is  undoubted, 
may,  as  a  matter  of  opinion,  much  exceed  the  amount  which  any 
decision  of  the  court  of  error  would  cause  to  be  deducted.  Still 
less  are  we  prepared  to  say  that  it  would  be  proper,  where  there 
is  no  such  line  of  separation  or  divisibility  in  the  claim,  or  in  the 
amount  of  the  judgment,  for  a  court  or  judge  to  undertake  to  es- 
timate for  how  much  in  any  event  a  recovery  would  be  had,  and 
allow  the  judgment  to  be  enforced  to  that  extent.  The  exercise 
of  any  such  jurisdiction  would  be  attended  with  considerable 
trouble,  and  might  fail  in  many  cases  to  subserve  the  purposes  of 
justice.  Indeed,  the  objection  that  an  opinion  so  given  might  prej- 
udice the  finul  decision  of  the  case  seems  to  be  unanswerable. 

Bat  no  such  objection  can  be  made  where  there  is  a  clear  line  of 
separation  or  divisibility,  as  where  there  are  two  distinct  claims 
embraced  in  the  same  action,  and  the  error  alleged  is  as  to  one 
only ;  where  a  defense  only  goes  to  a  certain  and  definite  part  of  a 
claim,  or  where  there  is  *a  set-off  of  an  amount  less  than  the  [65 
claim,  and  the  error  alleged  is  confined  to  the  matter  of  defense  or 
set-off.  In  such  cases,  where  the  amount  undisputed  is  large,  and 
the  amount  litigated  is  small,  there  does  seem  to  be  injustice  in 
withholding  from  the  party  entitled  the  undisputed  part  of  his 
demand,  until  that  litigated  can  be  determined  in  a  court  of  error. 
A  very  serious  question  of  law  sometimes  arises,  whether  interest 
shall  be  calculated  at  a  higher  or  lower  rate  of  interest;  there  may 
be  a  conflict  of  the  laws  of  different  countries,  and  in  such  cases 
the  questions  are  as  difficult  of  solution  as  perhaps  any  other. 
When  the  plaintiff  succeeds  and  obtains  the  higher  rate  of  interest, 
and  a  petition  in  error  is  filed  to  have  the  point  reexamined,  is  it 
just  for  the  defendant  to  withhold  the  undisputed  principal  of  a 
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demand  until  the  question  as  to  the  rate  of  interest  can  be  decided 
a  second  time? 

If,  in  cases  of  this  description,  a  recovery  of  the  whole  amount 
were  permitted,  leaving  the  defendant  to  his  remedy  on  the  secu- 
rity, in  the  event  of  a  decision  in  his  favor  as  to  the  portion  of  the 
claim  in  dispute,  there  would  not  appear  to  be  much  ground  for 
complaint.  For  it  should  be  remembered,  as  remarked  by  an  emi- 
nent judge,  that  the  demands  of  justice  aro  satisfied  if  ua  party 
has  one  opportunity  for  the  trial  of  all  parts  of  his  case."  Ells- 
worth, C.  J.,  3  Dal.  329.  They  have  no  right  to  complain,  there- 
fore, as  to  any  reasonable  terms  or  restrictions  in  the  obtaining  a 
second  trial. 

But  even  this  difficulty  can  be  entirely  obviated  by  applying  in 
the  proceeding  under  section  522,  the  principle  that  he  who  asks 
justice  must  do  justice,  a  principle  so  frequently  applied,  both  in 
66]  the  final  decisions  and  in  *the  ordinary  practice  of  courts  of 
justice,  that  our  right  to  adopt  it,  in  a  matter  where  no  limit  has 
been  imposed  on  the  discretion  to  be  exercised,  can  not,  we  think, 
be  doubted.  Where  the  amount  of  the  judgment  to  be  enforced  is 
plainly  divisible,  and  the  error  applies  only  to  one  part  and  not  to 
the  other,  a  party  asking  leave  to  proceed  may  bo  required  to 
agreo,  to  stay  execution,  or  proceedings,  as  to  that  part  which  is  in 
dispute,  until  the  matter  be  determined.  The  right  of  a  court  to 
enforce  a  compliance  with  such  an  agreement  can  scarcely  be 
questioned.  It  may  at  any  time  set  aside  any  process  issued  in 
violation  of  the  agreement.  On  general  principles,  the  power  of  a 
court  over  its  process  is  unlimited,  and  it  may  certainly  be  used 
equitably,  and  to  prevent  injustice.  16  Mees.  &  Welsh.  822 ;  7  Id. 
502. 

In  the  present  case  we  know,  as  the  court  below,  that  the  only 
matter  in  which  it  was  seriously  claimed  there  was  error,  and  cer- 
tainly the  only  matter  affecting  any  substantial  right  of  the  parties 
litigant,  was  the  allowance  of  the  statutory  damages  on  a  bill  of 
exchange,  the  amount  of  the  bill  of  exchange  being  $5000,  and  the 
damages  $300.  It  is  not,  and  can  not  be  questioned,  that  the  hold- 
ers of  the  bill  of  exchange  are  justly  entitled  to  claim,  and  that 
the  defendants  owe  to  them,  $5000  and  interest.  The  amount 
really  in  contest  is  $300.  It  is  scarcely  necessary  to  say,  that  upon 
the  principles  we  have  stated  (after  an  examination  more  full  than 
we  should  have  thought  necessary,  had  not  this  been  the  first  ap- 
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plication  of  the  kind,)  the  leave  asked  to  proceed  under  section  522 
will  be  granted.  But  the  plaintiff  in  the  action  will  be  required  to 
execute,  and  file  with  the  papers  in  the  case,  an  agreement  to  stay 
execution,  and  any  other  ^proceeding,  as  to  the  amount  of  [67 
the  damages  on  the  bill  of  exchange,  and  as  to  the  costs  in  the 
general  term  of  the  Superior  Court,  until  the  final  decision  upon 
the  petition  in  error  in  the  Supreme  Court. 

Collins  &  Herron,  for  the  motion. 

Coffin  &  Mitchell,  contra. 


In  Special  Term— May,  1866. 
Before  Gholson,  J. 

Samuel  Clawson  v.  Charles  Cone. 

An  action  on  a  promissory  note,  which  has  been  transferred  by  the  payee,  can 
not  be  maintained  in  his  name.  It  must  be  brought  in  the  name  of  "  the 
real  party  in  interest." 

The  court,  however,  on  proper  terms,  will  allow  the  petition  to  be  amended 
so  as  to  substitute  the  proper  plaintiff. 

[Seney,  40,  sec.  25,  and  cases  cited.] 

The  action  was  on  a  promissory  note  made  by  defendant  to  the 
order  of  plaintiff.  On  the  note  there  was  a  blank  indorsement  by 
the  plaintiff.  The  defense  was  that  the  plaintiff  did  not  own  the 
note,  had  no  interest  in  it,  having  transferred  it  by  his  indorse- 
ment to  one  Fountaine,  to  whom  the  defendant  had  made  several 
payments,  and  who  was  the  real  owner  of  the  note. 

Gholson,  J.  The  only  question  in  this  case  is,  whether  the 
plaintiff's  name  can  be  used,  as  was  the  practice  before  tho  code, 
for  the  purpose  of  bringing  the  action.  I  am  satisfied  that  it  can 
not.  He  is  not  the  real  party  in  interest,  and  only  by  such  a  party 
can  an  action  now  be  maintained,  *except  in  the  classes  of '  [68 
cases  in  which  it  is  otherwise  expressly  provided.  This  case  does 
not  appear  to  me  to  fall  within  any  of  the  excepted  classes.  The 
only  one  in  which  it  can  be  claimed  to  fall,  is  that  of  a  contract 
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made  for  the  benefit  of  another,  in  which  case  the  code  (sec.  27) 
provides  that  the  action  may  be  brought  in  the  name  of  the  person 
with  whom  or  in  whose  name  such  contract  is  made.  I  do  not 
think  this  class  of  cases  was  intended  to  embrace  the  present;  the 
contract  sued  on  in  this  action,  the  promissory  note,  was  not  made 
with  the  plaintiff  for  the  benefit  of  any  one,  bat  for  his  own  ben- 
efit. The  interest  of  the  party  having  now  the  beneficial  interest 
did  not  grow  oat  of  anything  expressed  or  intended  in  the  original 
contract,  but  oat  of  a  transfer  or  assignment  subsequent  to  the 
contract.  To  interpret  that  section  of  the  code,  as  claimed  by  the 
plaintiff *s  counsel,  I  should  be  required  to  read  it  as  if  the  word 
held,  instead  of  made,  had  been  used. 

It  may  not  be  improper  to  remark,  that  to  allow  actions  to  be 
brought  as  the  present  has  been,  would  defeat  the  policy  of  the 
code  in  another  respect.  The  defendant  is  entitled  to  havo  to  the 
petition  the  sanction  of  the  plaintiff's  oath  as  to  the  amount  due. 
No  one  can  properly  state  what  is  due,  except  the  party  authorized 
to  claim  and  receive  the  amount :  no  one  else  can  be  supposed  to 
know  what  is  really  due.  This  is  fully  illustrated  by  the  facts  of 
the  present  case,  in  which  it  appears  that  payments  have  been 
made  since  its  indorsement  to  the  party  really  holding  and  own- 
ing the  note  sued  on,  but  whose  name  appears  nowhere  on  the 
record. 

The  defense  in  this  case  will  be  sustained,  but  an  amendment 
69]  may  be  made  by  substituting  the  name  of  the  real  *party 
and  filing  an  amended  petition  in  his  name.  The  terms  of  this 
amendment  will  be  paying  all  the  costs,  except  the  issuing  and 
service  of  process.  An  answer  must  be  filed  the  second  Saturday 
after  the  filing  of  the  amended  petition. 

Lord  ds  Wright,  for  plaintiff. 

Cross,  for  defendant. 
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In  General  Term— March,  1866. 
Before  Judges  Spehcxs,  Gholsov,  and  Store*. 

C.  J.  W.  Smith  v.  S.  B.  Findlay. 

1.  An  action  brought  under  section  667  of  the  code,  to  determine  adverse  estate 

or  interest  in  real  estate,  is  a  substitute  for  the  action  of  ejectment. 

2.  In  such  case,  the  plaintiffs  petition  most  set  out  that  he  has  a  legal  estate  and 

is  entitled  to  possession. 

3.  An  action  for  the  forcible  entry  and  detention,  or  the  forcible  or  unlawful 

detention  only  of  property,  is  a  summary  remedy  provided  by  statute  in 
certain  cases,  intended  to  affect  only  the  question  of  possession. 

4.  The  pendency  of  an  action  for  forcible  entry  and  detainer  upon  error,  is  no 

bnr  to  an  action  under  the  667th  section  of  the  code.    The  causes  of  action 
are  not  identical. 

6.  If  there  were  no  other  want  of  identity  as  to  the  causes  of  action,  the  con- 
sideration that  the  proceedings  in  the  one,  conclude  the  rights  of  parties, 
or  may  conclude  them,  and  in  the  other  have  no  such  effect  would  be  suffi- 
cient. 

6.  Query:  Whether  repeated  actions,  brought  evidently  to  vex  and  harass  the 
defendant,  and  put  him  to  the  necessity  of  prosecuting  repeated  writs  of 
error,  would  not  afford  ground  for  the  interference  of  either  the  court  o 
error,  or  other  competent  tribunal  7 

[Seney,  686,  sec  667,  and  cases  cited.] 

The  action  in  this  case  was  for  the  recovery  of  real  property. 
The  petition  was  in  the  short  form  authorized  by  section  558  of  the 
code.  It  stated  that  the  plaintiff  had  a  legal  estate,  and  was  en- 
titled to  the  possession  of  a  lot,  which  was  described,  and  that  the 
defendant  unlawfully  kept  him  out  of  the  possession.  Among  other 
defenses,  +the  defendant  claimed  that  before  the  commence-  [70 
ment  of  the  action,  an  action  for  the  unlawful  detention  of  the  lot 
had  been  instituted  against  the  defendant,  by  the  plaintiff,  before  a 
justice  of  the  peace.  That  on  the  trial  of  that  action,  a  bill  of  ex- 
ceptions had  been  taken  to  the  rulings  of  the  justice  of  the  peace, 
as  to  matters  of  law.  That  a  judgment  having  been  rendered 
against  tho  defendant,  a  writ  of  error  to  reverse  it  had  been  prose- 
cuted to  the  Court  of  Common  Pleas,  which  writ  of  error  was  pend- 
ing und  undisposed  of  in  said  court.    That  subsequently,  and  also 
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before  the  commencement  of  this  action,  another  action  for  the  un- 
lawful detention  of  the  same  lot  had  been  in  like  manner  instituted, 
and  thereupon  the  like  proceedings  having  been  had,  tl.e  second 
petition  in  error  was  also  pending  and  undisposed  of  in  the  Court 
of  Common  Pleas.  The  pendency  of  these  proceedings  in  error  be- 
tween the  present  defendant  and  plaintiff,  to  reverse  the  judgments 
of  the  justice  of  the  peace  in  actions  of  unlawful  detention  to  re- 
cover  the  possession  of  the  same  premises,  which  are  the  subject  of 
this  action,  was  relied  on  as  a  defense,  and  the  question  whether  it 
constituted  any  defense,  was  reserved  by  Storer,  J.,  sitting  in  spe- 
cial term,  for  decision  in  general  term. 

Ferguson  &  Long,  for  the  plaintiff. 

R.  D.  ds  J.  H.  Handy,  for  the  defendant. 

Gholson,  J.,  delivered  the  opinion  of  the  court : 

The  action  which  has  been  brought  by  the  plaintiff  in  this  case, 
is  understood  to  be  the  substitute,  intended  by  the  code  to  take  the 
place  of  the  action  of  ejectment.  The  object  for  which  such  an  ac- 
tion may  be  brought,  is  stated  in  section  557  of  the  code,  to  be  the 
71]  determining  *an  adverse  estate  or  interest  claimed  by  the  de- 
fendant. A  short  form  of  the  petition,  dispensing  with  a  statement 
of  the  facts  showing  how  the  plaintiff's  estate  or  ownership  was  de- 
rived, is  authorized  by  section  558.  But  that  form  requires  the 
plaintiff  to  state  that  he  has  a  legal  estate  and  is  entitled  to  posses- 
sion. By  section  562,  either  party  against  whom  judgment  may 
be  rendered,  is  entitled  to  demand  another  trial,  by  notice  on  the 
journal.  Section  563  provides,  u  that  no  further  trial  can  be  had  in 
such  action,  except  upon  appeal,  unless  for  good  cause  shown  as  in 
other  actions." 

An  action  for  the  forcible  entry  and  detention,  or  the  forcible  or 
unlawful  detention  only,  of  property,  is  a  summary  remedy  pro- 
vided by  statute  in  certain  cases,  intended  to  affect  only  the  ques- 
tion of  possession.  And  so  far  from  any  adjudication  in  such  an 
action  being  binding  and  conclusive  on  the  parties  evon  in  respect 
of  the  right  of  possession,  the  statute  expressly  provides,  that  the 
judgments,  either  before  the  justice,  or  in  the  court  of  Common 
Pleas,  shall  not  be  a  bar  to  any  after  action  brought  by  either  party. 
Swan  St.  518.  Independent  of  the  express  provision  of  the  statute, 
from  the  object  and  nature  of  the  proceedings  in  an  action  for  a 
forcible  or  unlawful  detention,  it  can  not  be  supposed  that  a  judg- 
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ment  in  it  would  have  been  held  to  be  a  bar  to  another  action  be-* 
tweon  the  parties,  to  determine  the  estate  or  interest  in  the  prop- 
erty. And  it  is  equally  clear,  that  such  a  judgment  would  be  no 
bur,  whether  the  second  action  were  brought  by  or  against  the 
party  in  whose  favor  it  had  been  rendered.  There  would  be  noth- 
ing to  prevent  the  party  succeeding  to  forego  the  benefit  of  a  writ 
of  restitution,  and  institute  a  new  action  to  determine  not  only 
*the  right  of  possession,  but  the  estate  or  interest  in  the  prop-  [72 
erty. 

The  pendency  of  another  action,  even  for  the  same  identical 
cause,  and  between  the  same  parties,  has  never  been  considered  a 
bar,  or  a  defense  to  the  merits.  Under  tho  former  system  of  plead  - 
ing  it  was  only  available  as  a  plea  in  the  nature  of  a  plea  in  abate- 
ment. Under  the  code,  section  87,  it  must  be  made  a  ground  of  de- 
murrer, except  when  the  facts  do  not  appear  on  the  face  of  the  peti- 
tion, and  then  the  objection  may  be  taken  by  answer  (section  89). 
In  this  case,  the  objection,  if  otherwise  tenable,  is  properly  so  taken, 
for  the  facts  do  not  appear  on  the  face  of  the  petition. 

The  principle  of  the  defense  of  another  action  pending  is,  "  that 
the  same  man.  is  not  to  be  vexed  twice  for  the  same  cause."  In 
making  such  a  defense,  it  is  essential  to  show  that  the  parties  are 
the  same,  and  the  causes  of  action  identical.  Henry  v.  Goldney, 
15  Mees.  &  Welsb.,  494 ;  3  Chitty,  PI.  904.  If  there  were  no  other 
want  of  identity  as  to  the  causes  of  action,  the  consideration  that 
the  proceedings  in  the  one,  conclude  the  rights  of  the  parties,  or 
may  conclude  them,  and  in  the  other  have  no  such  effect,  would  be 
sufficient.  Indeed,  it  is  difficult  to  understand  how  the  pendency 
of  a  proceeding,  the  judgment  in  which  will  constitute  no  bar  to 
another  action  for  the  same  cause,  can  be  relied  on  to  prevent  such 
action  from  being  maintained.  There  would  seem  to  be  no  pro- 
priety in  giving  to  the  proceeding  to  obtain  a  judgment  an  effect 
denied  to  the  judgment  itself.  It  is  scarcely  necessary,  therefore, 
to  point  out  that  the  cause  of  action  set  out  in  the  petition  of  the 
plaintiff  in  the  present  case  is  essentially  different  from  that  on 
which  the  proceeding  +for  the  forcible  or  unlawful  detention  [73 
was  or  could  have  been  instituted.  That  could  only  affect  a  right 
of  possession  in  the  plaintiff;  this  involves  bis  right  to  the  premi- 
ses, and  the  adverse  estate  and  interest  of  the  defendant.  The  re- 
lief to  be  granted  and  the  judgment  to  be  rendered  in  the  present 
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action,  in  their  extent,  operation,  and  effect,  are  essentially  and 
manifestly  different. 

The  defense  set  up  in  the  answer  of  the  defendant  of  the  pend- 
ency of  the  proceedings,  for  the  forcible  or  unlawful  detention  of 
the  premises  claimed  in  the  petition,  will  be  adjudged  insufficient, 
and  the  case  remanded  to  the  special  term  for  trial  and  judgment 
us  to  the  other  matters  of  defense. 

It  is  proper  to  observe,  that  we  have  not  considered  and  do  not 
decide  as  to  the  propriety  of  a  plaintiff,  whose  judgment  in  an  ac- 
tion for  a  forcible  or  unlawful  detention  of  property  is  arrested  by 
a  writ  of  error,  immediately  proceeding  to  institute  another  action 
for  the  same  forcible  or  unlawful  detention.  If  it  be  the  same 
continuous  detention,  without  any  change  in  the  relation  between 
the  parties,  and  the  same  alleged  ground  of  error  would  necessarily 
arise  in  the  second  and  any  succeeding  action,  then  the  institution 
of  another  action  might  seem  to  imply  a  want  of  proper  respect  to 
the  court  in  which  the  matter  of  the  alleged  error  was  pending. 
If  repeated  actions  were  brought  evidently  to  vex  and  harass  the 
defendant,  and  put  him  to  the  necessity  of  prosecuting  repeated 
writs  of  error,  it  might  afford  a  ground  for  interference,  either  on 
the  part  of  the  court  of  error,  or  other  competent  tribunal. 


74]  *In  General  Term— November,  1866. 

Before  Justices  Spencer,  Gholson,  and  Stoker. 

Klonne  and  wife,  Plaintiffs  in  Error  v.  John  M.  Bradstreet 

ET   AL. 

Where  a  trustee  flies  a  petition  to  foreclose  a  mortgage  given  to  him  for  benefit 
of  creditors,  the  beneficiaries  should  be  made  parties. 

Where  there  has  been  a  defective  service  of  process,  and  the  defendant  Ales  a 
demurrer,  he  waives  the  defect  by  his  appearance. 

Where  a  petition  is  filed  to  foreclose  a  mortgage,  to  which  lien-holders  are  made 
parties,  who  file  their  answers,  asking  for  judgment  on  their  claims  and  a 
sale  of  the  mortgaged  premises,  it  is  not  necessary  that  the  answers  should 
assume  the  shape  of  cross-petitions,  or  that   the   mortgagor  should    be 
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made  a  party  thereto,  or  served  anew  with  process,  to  authorise  the  court 
to  decree  a  sale  on  the  application  of  the  lien-holder. 

In  sach  a  case,  if  the  plaintiff  fails  to  prove  his  debt,  or  neglect  to  prosecute 
his  suit,  the  defendants  may  ask  for  full  relief  by  a  foreclosure. 

In  a  suit  to  foreclose  a  mortgage,  the.  parties  are  not  entitled,  as  a  matter  of 
right,  to  a  trial  by  jury,  but  the  granting  or  withholding  it  is  in  the  discre- 
tion of  the  court. 

[Affirmed,  7  Ohio  St.  822;  Seney,  69,  sec.  40;  148, 177,  480,  854,  866;  8  W. 
L.  M.  646.    What  is  equivalent  to  service,  Seney,  89,  sec  66.] 

Storbr,  J.,  delivered  the  opinion  of  the  court 

The  petition  in  error  states  that  Bradstreet,  as  agent  for  Hurl- 
burl  and  others,  filed  his  petition  in  this  court  to  foreclose  a  mort- 
gage executed  to  him  by  Klonne,  for  the  benefit  of  certain  creditors. 
These  creditors,  though  severally  named  in  the  pleadings,  were 
not  made  parties  to  the  suit ;  other  persons  were  made  defendants 
with  Klonne,  who  were  alleged  to  hold  liens  upon  the  property 
mortgaged. 

Klonne  and  wife  demurred  to  the  petition,  on  the  ground  that 
the  creditors  for  whose  use  the  mortgage  was  given  to  Bradstreet, 
had  not  been  made  parties.  The  court  sustained  the  demurrer,  and 
directed  that  the  amendment  should  be  made  accordingly  ;  but  the 
counsel  for  the  plaintiff,  having  ascertained  that  the  premises  mort- 
gaged would  be  exhausted  by  prior  Hens,  declined  to  make 
♦the  amendment  or  increase  the  costs  already  accrued.  Mean-  [75 
while,  the  defendants,  who  had  been  made  parties  as  lien-holders, 
filed  their  answers,  setting  forth  their  several  claims,  with  a  prayer 
in  each  case  that  judgment  might  be  rendered  for  the  debts  due, 
and  for  the  sale  of  the  land.  A  decree  was  afterwards  entered  on 
their  application,  finding  the  several  amounts  due,  directing  a  sale 
of  the  property,  reserving  for  future  consideration  all  questions  as 
to  the  priority  of  liens. 

We  are  asked  to  reverse  the  proceedings  at  special  term,  for  the 
following  causes: 

1.  "  That  the  service  on  Klonne  was  incomplete  at  the  time  the 
decree  was  rendered."  Whatever  may  have  been  the  defect  in  the 
return  of.  the  sheriff,  the  defendant  has  waived  it  by  appearing,  to 
the  action,  and  filing  his  demurrer ;  but  on  examination  we  think 
the  process  was  properly  served. 

2.  "That  after  the  demurrer  had  been  sustained,  no  amended 
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petition  was  filed,  and  the  decree  for  sale  was  rendered  on  the  de- 
fendants' answers,  that  did  not  purport  to  be  cross-petitions.'1 

The  object  of  the  petition  being  to  subject  tho  mortgage  prop- 
erty to  stile,  it  became  necessary  that  all  who  claimed  an  interest 
in  the  common  security  should  have  been  made  defendants.  This 
is  declared  by  section  40  of  the  code  to  be  indispensable:  "The 
court  must  order  it  to  be  done  if  the  defect  is  discovered  before  the 
decree."  When  the  parties  are  thus  brought  before  the  court,  each 
is  bound  to  take  notice  of  its  action,  and  all  are  subject  to  its  pro- 
ceedings. If  tho  plaintiffs'  claim  should  be  denied,  or  postponed, 
the  claims  of  the  other  parties  upon  the  land  are  not  thereby  neces- 
76]  sarily  dismissed ;  and  there  is  no  legal  difficulty  in  the  way 
of  affording  relief  to  the  defendants,  who  have  appeared  to  the 
suit  and  interposed  their  claims.  The  mortgagor  has  a  full  oppor- 
tunity to  dispute  the  validity  of  the  liens,  as  well  as  the  debt  they 
secure;  he  may  take  issue  upon  any  or  all  the  facts  set  up  in  the 
answers,  as  if  they  were  stated  in  separate  petitions  by  each  mort- 
gagee, and  the  court  may  determine  the  matters  in  litigation,  with- 
out any  more  difficulty  than  they  would  if  distinct  actions  were 
brought. 

We  can  not  think  that  any  formal  allegation  need  be  made  in  the 
answer,  that  it  is  intended  to  be  a  cross-petition,  to  give  U9  juris- 
diction over  the  subject  or  the  parties ;  if  it  should  be  thus  regarded, 
then  the  debtor,  though  already  in  court,  must  be  made  a  defendant 
anew  to  each  answer,  and  served  again  with  process,  the  effect  of 
which  would  be  to  postpone  the  decision  of  the  case  and  accumu- 
late costs,  without  imparting  any  new  advantage  in  the  defense  of 
the  action. 

Under  our  former  practice,  the  courts  did  not  require  such  tech- 
nicalities to  be  observed  when  mortgages  were  sought  to  be  fore- 
closed, and  the  liens  of  the  several  parties  to  the  controversy 
marshalled.  We  can  not  suppose  that  a  stricter  rule  than  that 
which  then  prevailed  is  demanded  by  the  code,  but  we  should 
rather  extend  and  enlarge  the  existing  remedy,  than  make  it 
more  strict  and  artificial. 

We  think,  then,  there  was  no  error  in  the  decree  for  the  sale  of 
the  property  mortgaged  on  the  application  of  the  defendants  who 
had  answered  and  prayed  for  the  sale.  They  had  been  brought 
before  the  court,  and  submitted  to  its  jurisdiction  ;  they  had  set 
77]  forth  their  several  claims  *in  good  faith,  exhibited  the  evi- 
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dence  of  their  debts  to  the  court,  and  were  entitled  to  the  relief 
they  sought.  If  the  plaintiff  did  not  prosecute  his  action  to  final 
decree,  or  unnecessarily  delay  the  proceedings  ;  if  he  should  even 
have  asked  to  dismiss  his  petition,  the  defendants  could  not  be  af- 
fected ;  for  all  legal  purposes  they  were  plaintiffs  also,  and  were  in- 
dependent of  the  mortgagee,  who  first  filed  this  petition.  We  sup- 
pose the  view  we  have  thus  taken  to  be  the  proper  construction  of 
sections  92,  93,  94,  and  373  of  the  code. 

3.  Another  error  is  assigned  that  a  receiver  was  appointed  to 
collect  the  rents  without  a  petition  for  his  appointment  being  first 
filed.  It  appears  the  sheriff,  by  the  same  order  which  directed  him 
to  sell  the  mortgaged  premises,  was  empowered  to  collect  the  rents 
becoming  due  from  the  date  of  the  decreo  to  the  time  of  sale.  The 
power  to  appoint  a  receiver  is  so  fully  conferred  by  section  253  of 
the  code,  that  in  every  proper  case,  we  think,  it  may  be  exercised 
without  a  formal  petition ;  and  whenever  it  shall  appear  on  trial, 
or  at  the  time  the  decree  is  entered,  that  the  interests  of  the  parties 
who  have  claims  on  the  fund  require  its  protection,  a  receiver  may 
be  appointed.  The  2d,  3d,  4th,  and  6th  clauses  of  the  section  of  the 
code,  already  referred  to,  not  only  specify  the  particular  cases  in 
which  the  power  may  be  exercised,  but  seem  to  make  the  duty  to 
appoint  imperative  on  the  court,  if  the  circumstances  require  it,  to 
prevent  a  failure  of  justice. 

In  our  opinion  there  was  no  error  in  the  appointment  of  a  re- 
ceiver. 

4.  It  is  also  assigned  for  error  that  it  does  not  appear  by  the  rec- 
ord that  the  cause  was  set  down  for  trial,  and  the  intervention  of  a 
jury  waived,  before  the  premises  *were  submitted  to  the  court.  [78 
This  objection  can  not.  be  sustained.  The  foreclosure  of  mortgages 
is  purely  of  equitable  jurisdiction  ;  and  although  the  mode  of  pro- 
ceeding is  changed  by  the  code,  the  principle  of  decision  is  the 
same  now  as  under  the  former  practice.  Section  263  of  the  code 
provides  that  "  issues  of  fact  arising  in  actions  for  the  recovery  of 
money,  or  of  specific  real  or  personal  estate,  i.  e.  actions  of  ejectment 
or  replevin,  shall  be  tried  by  a  jury,  unless  such  trial  is  waived." 
All  other  issues  of  fact  by  section  264  are  to  be  tried  by  the  court, 
subject  to  its  power  to  order  an  issue  to  be  sent  to  a  jury. 

We  suppose  there  is,  therefore,  no  right  in  a  case  like  this  to  the 
claim  of  a  jury,  by  either  party,  but  that  the  matter  is  left  to  the 
discretion  of  the  court,  as  in  the  ordinary  proceeding  in  chancery, 
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to  refer  any  question  of  fact  to  the  jury,  to  aid  them  in  the  decision 
of  the  controversy. 

Neither  party,  however,  seems  to  have  demanded  a  jury,  and  it 
can  not  therefore  be  inferred  that  the  claim  was  refused  by  the 
court. 

On  the  whole  case,  we  affirm  the  judgment  of  the  court  below. 


General  Term — November,  1866. 
Before  Justices  Sfkhczb,  Gholsov,  and  Storvb. 

James  Wallace  v.  Samuel  P.  Smith  and  Alexander  H.  McGuf- 
fey, Executor  of  Christopher  Smith. 

Christopher  Smith,  by  his  last  will,  after  dividing  his  estate  into  divers  shares, 
made  the  following  devise :  '*  One  of  said  shares  I  give  and  devise  to  Alex- 
ander McGuffey,  and  to  his  heirs,  to  have  and  to  hold  in  trust  for  the  ben~ 
eflt  of  my  son,  Samuel  P.  Smith,  said  trustee  to  manage  and  control  said 
79]  property,  so  as  in  his  judgment  to  'render  it  most  productive,  or  if  he 
should  think  best,  he  may,  by  consent  of  said  Samuel,  sell  the  same  and  in- 
vest the  proceeds  in  other  productive  real  estate  in  Hamilton  county,  Ohio, 
taking  the  title  to  himself  as  trustee  of  said  Samuel,  the  evidence  of  said 
Samuel's  consent  to  such  sale  to  be  his  joining  with  such  trustee  in  the 
execution  of  the  deed  of  conveyance ;  the  property  so  bought  to  be  held 
and  managed  by  said  trustee  under  and  according  to  the  provisions  of  the 
will.  The  net  proceeds  or  income  from  said  trust  property,  after  deducting 
all  necessary  taxes  on  the  premises,  shall  by  said  trustee  be  paid  over  only 
on  the  order  or  receipt  of  said  Samuel;  nor  shall  any  part  or  amount  of 
said  income  or  proceeds  become  due  or  payable  to  said  Samuel  until  he 
make  personal  application,  or  draw  an  order  therefor;  and  at  the  death  of 
said  Samuel,  said  trust  estate  shall  cease  and  determine,  and  the  title  to  the 
property  bo  held  in  trust  shall  vest  in  fee  in  said  Samuel's  heirs  at  law, 
except  that  if  the  testator's  daughter  Elizabeth  should  be  then  living,  her 
share  should  vest  in  her  trustee,  appointed  likewise  by  the  will." 

Held:  That  Samuel  Smith  took  such  an  estate  under  the  will  as  could  be  sub- 
jected in  equity  to  pay  his  debts. 

[Seney,  579,  sec.  458,  and  cases  cited.] 

Stoker,  J.,  delivered  the  opinion  of  the  court: 
The  defendant,  Samuel  P.  Smith,  is  the  judgment  debtor  of  the 
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plaintiff  in  error,  who  filed  his  petition  in  this  court,  averring  the 
recovery  of  the  judgment,  the  issuing  of  execution  thereon,  and  the 
return  of  the  sheriff,  that  no  property  could  be  found  to  satisfy  it. 
The  plaintiff  then  alleges,  that  Smith  holds  an  estate,  devised  by 
the  will  of  his  father,  Christopher  Smith,  which  is  vested  in  the 
executor,  as  trustee  for  *the  use  of  the  defendant.  This  estate  is 
sought  to  be  subjected  by  the  decree  rendered  in  the  action  to  the 
payment  of  the  plaintiff's  judgment. 

The  defendant  Smith,  as  well  as  the  executor,  answered;  and  on 
the  hearing  of  the  case  before  Judge  Storer,  at  special  term,  it  was 
held  that  the  interest,  devised  by  the  will  of  Christopher  Smith, 
vested  in  the  defendant  such  an  estate  as  a  court  of  equity  would 
subject  to  the  payment  of  his  debts.  To  review  the  judgment  thus 
given,  the  petition  is  filed. 

The  determination  of  the  whole  question  depends  upon  the  proper 
construction  of  the  devise  in  the  will  of  Christopher  Smith,  under 
which  it  is  claimed  the  estate  *has  vested  in  the  defendant.  [80 
The  clause  is  as  follows.  After  dividing  his  estate  into  several 
shares:  uOne  of  said  shares  I  give  and  devise  to  Alexander  H. 
McGuffey,  and  to  his  heirs,  to  have  and  to  hold  in  trust  for  the  benefit 
of  my,  son  Samuel  P.  Smith;  said  trustee  to  manage  and  control 
said  property,  so  as  in  his  judgment  to  render  it  most  productive ; 
or,  if  he  shall  think  best,  he  may,  by  consent  of  said  Samuel,  sell 
the  same  and  invest  the  proceeds  in  other  productive  real  estate,  in 
Hamilton  county,  Ohio,  taking  the  title  to  himself  as  trustee  of  said 
Samuel ;  the  evidence  of  said  Samuel's  consent  to  such  sale  to  be  his 
joining  with  said  trustee  in  the  execution  of  the  deed  of  conveyance ; 
the  property  so  bought  to  be  held  and  managed  by  said  trustee 
under  and  according  to  the  provisions  of  this  will.  The  net 
proceeds  or  income  from  said  trust  property,  after  deducting  all 
necessary  taxes  in  the  premises,  shall  by  said  trustee  be  paid  over 
only  on  the  order  or  receipt  of  said  Samuel,  nor  shall  any  part  or 
amount  of  said  income  or  proceeds  become  due  or  payable  to  said 
Samuel  until  he  make  personal  application  or  draw  an  order 
therefor ;  and  at  the  death  of  said  Samuel,  said  trust  estate  shall 
cease  and  determine,  and  the  title  to  the  property  so  held  in  trust 
shall  vest  in  fee  in  said  Samuel's  heirs  at  law,  except  that  if  the 
testator's  daughter  Elizabeth  should  be  then  living,  her  share 
should  vest  in  her  trustee,  appointed  likewise  by  the  will." 

It  is  contended  on  the  part  of  the  defendants,  that  the  object  of 
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the  testator  was  to  provide  a  support  for  his  son,  and  as  the  estate 
from  which  it  was  to  he  derived  was  vested  in  a  trustee,  and  the 
income  not  to  he  paid  to  the  son  until  he  should  personally  demand 
it,  no  interest  exists  under  the  devise  that  can,  in  equity,  he  charged 
81]  with  *the  debts  of  the  defendant.  On  the  other  hand,  it  is 
claimed  that  though  the  estate  technically  vests  in  McGuffey,  it  is 
for  the  exclusive  benefit  of  Samuel  P.  Smith ;  that  he  alone  is  en- 
titled to  the  income  during  his  life ;  and  if  not  paid  to  him  it  re- 
mains in  the  hands  of  the  trustee,  subject  to  the  same  disposition  as 
the  estate  from  which  it  is  derived ;  and  as  that  descends  to  the 
heirs  at  law  of  the  cestui  que  trust,  at  his  death,  Samuel  P.  Smith 
must,  therefore,  have  taken  a  vested  interest  under  the  will,  an  in- 
terest that  was  beneficial,  and  that  he  alone  could  enjoy.  Besides 
this,  it  is  declared  in  the  devise  that  the  trustee  is  not  permitted  to 
dispose  of  the  estate,  if  by  doing  so  the  proceeds  could  be  invested 
in  property  more  productive,  unless  the  consent  of  the  cestui  que 
trust  is  first  given  in  writing. 

It  is  not  difficult  to  ascertain  the  object  of  the  testator  in  creat- 
ing the  estate  in  question.  For  reasons  that  are  not  disclosed,  he 
undoubtedly  felt  that  the  portion  of  his  property  that  would  in  the 
course  of  descent  pass  to  his  son  would  be  better  protected  from 
loss,  and  perhaps  the  son  himself  prevented  from  improvident  ex- 
penditure, if  he  was  deprived  of  its  immediate  control.  In  other 
hands  than  his,  it  would  in  all  probability  be  better  managed,  and 
the  income  more  carefully  preserved. 

The  testator  had,  as  he  thought  very  wisely,  limited  his  son  in 
the  control  of  the  rents  and  profits  of  the  estate  devised  to  the 
trustee ;  but  the  legal  effect  of  the  devise  must  depend  upon  estab- 
lished principles.  The  intention  of  the  devisor  can  not  be  sustained 
if  it  is  opposed  to  the  policy  of  the  law,  and  that  intention  must  be 
ascertained  from  the  language  of  the  will. 

82]  By  the  devise  to  the  trustee,  the  cestui  que  trust  was  ^entitled 
to  a  life  estate  in  the  income  of  the  property ;  no  direct  restraint  ia 
imposed  upon  its  alienation  by  Smith ;  the  only  implied  restraint 
is  contained  in  the  clause,  "  that  no  part  of  the  income  shall  be- 
come due  or  payable  to  the  said  Samuel  until  he  make  personal 
application,  or  draw  an  order  therefor."  Can  such  language  limit 
an  interest  already  vested,  and  would  not  a  sale  by  the  cestui  que 
trust  be  equivalent  to  an  application  for  the  income,  and  the  in- 
strument of  conveyance  a  sufficient  order  for  the  proceeds,  that 
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would  in  law  protect  the  trustee,  if  he  should  pay  them  to  the 
purchaser  ? 

It  would  seem  to  us  that  such  is  the  necessary  result  of  the  de- 
vise, and  the  only  construction  that  could  be  given  to  its  terms, 
consistent  with  the  rules  of  law. 

In  Brandon  v.  Robinson,  18  Ves.  429,  Lord  Eldon  said  :  "  The 
old  way  of  expressing  a  trust  for  a  married  woman  was,  that  the 
trustee  should  pay  into  her  own  proper  hands;  yet  the  court  al- 
ways held  she  might  dispose  of  that  interest,  and  her  assignee 
would  take  it.  The  court  would  compel  her  to  give  her  own  re- 
ceipt, if  that  were  necessary  to  enable  the  assignee  to  receive  the 
fund."  And  again,  speaking  of  the  trust  created  by  the  testator 
in  the  case  he  was  considering,  he  remarks  :  "  This  is  a  singular 
trust,  if  upon  these  words  it  can  be  established  that  the  cestui  que 
trust  had  no  interest,  until  he  tenders  himself  personally  to  the 
trustees,  to  give  a  receipt,  then  it  was  not  his  property  until  then ; 
but  if  a  personal  receipt  by  the  construction  of  the  court  be  a  nec- 
essary act,  it  is  very  difficult  to  maintain  that  if  the  bankrupt 
would  not  give  a  receipt  during  his  life,  and  an  arrear  of  interest 
accrued  during  his  whole  life,  it  would  not  be  assets  for  his  debts. 
It  clearly  would  be  so."  The  ruling  in  this  *case  was  affirmed  [83 
by  the  vice-chancellor,  in  Graves  i>.  Dolphin,  1  Simmons,  66,  where 
it  was  decided  "  that  an  annuity  given  to  A.  for  his  personal  sup- 
port, not  to  be  liable  for  his  debts,  and  to  be  paid  from  time  to  time 
into  his  proper  hands,  and  to  no  other  person,  his  receipt  alone  be- 
ing a  discharge,  was  the  subject  of  alienation,  and  passed  to  his  as- 
signees. " 

In  Green  v.  Spicer,  1  Russ.  k  Mylne,  297,  where  a  trustee  under 
a  will  had  the  discretion  as  to  the  manner  of  the  application  of  the 
trust  fund'  for  the  benefit  of  a  particular  person,  but  no  power  to 
apply  it  otherwise  during  his  life,  his  interest  passes  to  the  assignee 
under  the  insolvent  act,  notwithstanding  a  proviso  in  the  will  that 
he  should  not  have  the  power  to  sell,  mortgage,  or  anticipate  the 
income  of  the  fund.  The  reason  given  for  this  ruling  by  the  mas- 
ter of  the  rolls  was,  that  "  the  cestui  que  trust  took  a  vested  life 
estate  by  the  devise,  of  which  the  trustees  could  not  deprive 
him." 

In  Snowdon  v.  Dale,  6  Simmons,  525,  in  a  case  where  the  sum  to 
be  paid  to  the  cestui  que  trust  was  left  solely  to  the  discretion  of  the 
trustee,  and  it  was  expressly  charged  that  the  interest  devised 
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should  not  be  subject  u  to  his  debts,  dispositions,  or  engagements," 
the  same  ruling  was  held.  "  The  question,"  says  Sir  John  Leach, 
in  Piercy  v.  Roberts,  1  Mylne  &  Keane,  4,  "  is  whether  a  person, 
substantiully  entitled  to  the  legacy,  shall  continue  in  the  enjoyment 
of  the  fund,  notwithstanding  his  insolvency;  to  hold  that  he  could, 
would  be  in  fraud  of  the  law."  Eeansly  v.  Wordcock,  3  Haire, 
185  ;  Roc h  ford  t?.  Hachman,  10  Eng.  L.  &  E.  64. 

In  the  English  courts  the  law  seems  to  be  definitely  settled  that 
84]  the  estate,  though  technically  devised  to  the  ^trustee,  is  prac- 
tically for  the  benefit  of  the  cestui  que  trust.  He  can,  therefore,  dis- 
pose of  it,  and  the  right  of  alienation  carries  with  it  the  liability  to 
be  charged  with  his  debts. 

In  the  United  States  the  decisions  have  not  been  in  perfect  har- 
mony with  the  rule  as  declared  by  the  English  courts. 

Chancellor  Walworth,  in  Hallett  v.  Thompson,  5  Paige,  585,  held 
that  a  creditor's  bill  could  be  filed  to  subject  an  interest,  when,  by 
the  devise,  "  the  cestui  que  trust  had  the  power  to  compel  the  pay- 
ment of  a  legacy  to  himself;'1  and  ho  subsequently  affirmed  this  de- 
cision in  Bryan  v.  Knickerbocker,  1  Barb.  Ch.  431.  It  seems,  by 
the  Revised  Statutes  of  New  York,  vol.  1,  p.  730,  it  is  provided  that 
persons  beneficially  interested  in  trusts  for  the  receipt  of  the  rents 
and  profits  of  lands,  can  not  assign  or  dispose  of  such  interest,  but 
their  creditors  may  reach  the  surplus,  beyond  the  sum  which  may 
be  necessary  for  the  support  and  education  of  the  person  for  whose 
benefit  the  trust  is  made ;  and  in  Rich  v.  Mason,  4  Sandf.  Ch.  353, 
the  vice-chancellor  decreed  that  such  surplus  should  be  tihus  sub- 
jected. 

In  North  Carolina  the  rule  is  adopted  without  any  qualification. 
Dick  v.  Pitchford,  1  Dev.  k  Batt.  Eq.  480.  In  this  case  it  was  well 
remarked  by  Judge  Gaston :  "  The  exclusive  right  enforced 
through  the  trust  imposed  on  the  legal  proprietor,  to  receive  the 
profits  of  the  property  conveyed,  is  in  equity  the  estate  in  that 
property."  In  Pennsylvania  it  is  considered  that  there  is  noth- 
ing unlawful  in  a  parent's  making  a  provision  for  his  child,  when 
the  cestui  que  trust  is  excluded  from  the  control  of  the  property, 
though  there  is  no  limitation  over.  Ashurst  v.  Given,  5  Watts  & 
85]  Serg.  323 ;  Vaux  i>.  Parker,  7  Id.  19 ;  *Fisher  v.  Taylor,  2 
Rawle,  33 ;  Norris  v.  Johnson,  5  Barr,  289 ;  Eyrich  v.  Hetrich.  et 
al.,  1  Harris,  491. 
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An  examination  of  these  cases  will  nevertheless  show,  that  the 
question  involved  in  the  decree  before  the  court  could  not  have 
arisen. 

In  Kentucky,  a  similar  construction  prevails  whore  similar  trusts 
are  created.  Pope  v.  Elliot,  8  B.  Mon.  56.  And  so  in  Massachu- 
setts.   Brannon  v.  Stiles,  2  Pick.  463. 

Whatever  may  have  been  the  decisions  as  to  the  power  of  the  pa- 
rent to  create  a  trust  for  the  son,  when  there  is  a  gift  over,  or  where 
it  is  limited  by  certain  conditions,  the  happening  of  which  defeat 
it,  as  insolvency  or  the  like,  we  can  arrive  at  no  other  conclusion 
than  that  by  the  devise  in  the  will  of  Christopher  Smith  to  the 
trustee  of  his  son  Samuel,  such  an  estate  was  created  as  vested  in 
the  son,  for  life,  the  beneficial  interest  in  his  father's  estate;  which 
during  the  life  of  the  son  would  not  be  defeated  by  his  alienation, 
or  his  neglect  even  to  demand  the  income,  and  at  the  death  of  the 
son,  the  fund,  if  permitted  to  accumulate  during  his  life,  would  not 
pass  to  the  heirs  of  the  father,  but  descended  to  the  heirs  of  the 
son.  For  all  practical  purposes,  the  interest  devised  was  an  estate 
for  life  in  the  son,  remainder  to  his  heii^s  in  fee. 

With  tbis  view  of  the  case,  we  must  decide  that  there  is  no  error 
in  the  rendition  of  the  decree  that  is  sought  to  be  reversed,  and 
that  the  interest  of  Samuel  P.  Smith  was  properly  subjected,  under 
section  458  of  the  code,  to  the  payment  of  the  judgment. 

If  we  had  been  permitted  to  appropriate  to  the  debtor  a  reason- 
able sum  from  the  income  of  the  estate  devised  to  the  trustee  for 
his  support,  we  should  certainly  do  so.  As  the  law  now  exists,  we 
have  no  power  to  afford  relief;  *it  is  a  question  for  the  legis-  [86 
lature,  and  that  tribunal  is  alone  competent  to  confer  the  benefit. 
It  is  but  just  that  bequests  like  these,  if  honestly  made  and  solely 
appropriated  to  maintain  the  cestui  que  trust  and  his  family,  should 
be  enforced.  They  infringe  no  existing  right;  they  defraud  no 
creditor,  but,  on  the  contrary,  are  calculated  to  subserve  the  most 
beneficial  purposes. 

Wo  are  asked  by  the  plaintiffs  in  error  to  modify  the  decree,  by 
setting  aside  so  much  thereof  as  appropriates  the  fund  in  contro- 
versy, subject  to  the  prior  lien  of  Taylor  and  Burton.  We  do  not 
think  the  plaintiff  is  precluded  from  contesting  their  claim,  what- 
ever it  may  be,  by  anything  found  in  this  decree;  it  could  not  have 
been  determined  by  the  court,  as  the  claimants  were  not  parties, 
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and  we  must  therefore  leave  those  who  are  interested  in  the  common 
•fund  to  litigate  their  several  rights  in  another  action. 

Wo  affirm  the  judgment  below. 

McCormickj  for  plaintiff. 

Hoadly  <fc  Mills,  for  defendant. 


General  Term — November,  1855. 
Before  Justices  Gholsox,  Spencer,  and  Stores. 

Erasmus  Gest  v.  Charlotte  L.  Kenner. 

In  an  action  under  the  code,  upon  a  note  given  for  the  purchase-money  of  land, 
where  the  land  was  conveyed  with  covenants  of  seizin  and  warranty,  and 
against  incumbrances,  the  defandent  may  recoup  for  any  damages  he  may 
have  sustained,  in  consequence  of  the  failure  of  the  title,  or  the  loss  of  the 
estate  conveyed. 

Nominal  damages  only  can  be  recovered  upon  the  covenant  against  incum- 
brances, until  the  incumbrance  is  extinguished.  In  that  case,  the  amount 
paid,  if  it  was  paid  bona  fide,  and  was  the  reasonable  value  of  the  incum- 
brance, would  be  the  measure  of  damages. 

87]  *The  covenant  of  seizin,  when  the  grantor  is  in  the  actual  possession  of 
land,  claiming  title,  runs  with  the  land  and  is  not  broken  till  eviction  by 
paramount  title ;  the  covenant  of  warranty  is  never  broken  till  such  evic- 
tion. 

The  interruption  of  an  easement«by  a  temporary  obstruction,  although  it  may 
have  existed  at  the  time  of  the  purchase,  and  continued  until  the  action  to 
recover  the  purchase-money  is  brought,  can  not  be  regarded  as  a  breach  of 
any  of  the  covenants  referred  to.  f 

The  grantee  in  a  deed  is  bound  by  all  the  recitals  and  covenants  of  the  grantor, 
so  as  to  charge  him  with  notice  of  all  the  facts  which  they  necessarily 
imply. 

The  dedication  of  streets  to  the  public  may  be  proved  by  parol ;  the  effect  of 
such  dedication  is  to  transfer  the  fee  to  the  public ;  the  donor  can  not  re- 
claim it,  but  he  may  enforce  the  purposes  for  which  the  dedication  was 
made. 

[1  Handy,  176.    Affirmed,  7  Ohio  St.  75;  9  Ohio  St.  43,  49;   Vide,  also,  14 
Ohio  St.  276,  279;  Id.  372,  376;  17  Ohio  St.  449,  451.] 

The  facts  stated  in  the  record  in  this  case  are  briefly  these :  On 
486 


Vol.  II.]  GENEKAL  TERM.  88 


Gest  v.  Kenner. 


the  15th  day  of  June,  1852,  George  L.  Kenner  and  his  wife,  the  de- 
fendant in  error,  conveyed  to  Gest,  in  fee  simple,  with  covenants 
against  incumbrances,  as  well  as  of  general  warranty  and  seizin, 
forty  lots  of  land  in  Kenner's  subdivision,  adjoining  the  town  of 
Ludlow,  in  Kenton  county,  Kentucky.  The  purchase-money  was 
$9000 ;  $3000  of  which  were  paid  in  cash ;  the  balance  was  di- 
vided into  payments,  for  which  notes  at  one  and  two  years  were 
given.  The  first  note  was  paid,  and  the  last  having  become  due, 
Gest  was  sued  thereon  by  the  executrix  of  Kenner.  To  this  suit  Gest 
filed  his  answer,  setting  up,  by  way  of  counterclaim,  that  he  had 
sustained  damages  to  the  amount  due  upon  the  note,  from  the 
breach  of  the  covenants  in  Kenner's  deed.  The  damages  were 
claimed  because  certain  streets,  referred  to  and  described  in  the 
deed,  were  obstructed  and  their  free  enjoyment  prevented  by  the 
occupation  thereof  by  James  Goodloe,  who  asserts  title  to  the  laud 
on  which  these  thoroughfares  were  said  to  have  been  located. 

Upon  the  trial,  before  Judge  Spencer,  at  special  term,  it  was  in 
evidence  that  the  deed  from  Kenner  and  wife  to  Gest  described  a 
portion  of  the  lots  conveyed  to  him  as  *bounded  by  Butler  [88 
street,  fifty  feet  in  width,  and  on  Ohio  avenue,  one  hundred  feet 
in  width,  as  would  appear  by  a  plat  of  subdivision,  recorded  in  the 
records  of  Kenton  county,  to  which  reference  was  made.  It  also 
appeared  that  on  the  plat  of  subdivision  Elm  street  was  also  laid 
down  as  a  public  thoroughfare. 

At  the  time  of  Gest's  purchase,  and  ever  since,  Goodloe  claims  to 
have  been  the  proprietor  of  the  land  upon  which  these  streets  were 
laid  out,  and  was  in  the  actual  possession  of  one-half  of  Elm  street, 
the  whole  of  Butler  street. 

It  was  further  claimed,  that  Goodloe's  title  was  also  derived  from 
Kenner,  by  deed,  prior  to  the  sale  to  Gest.  The  deed  was  produced, 
dated  27th  October,  1847  ;  it  purported  to  convey  "  twelve  acres  of 
land,  in  Kenton  county,  Kentucky,  bounded  on  the  north  by  the 
Ohio  river,  on  the  east  by  George  street,  on  the  south  by  Elm 
street,  and  on  the  west  by  Butler  street,  as  designated  on  the  plat 
of  the  town  of  Ludlow,  then  lately  made  and  recorded."  When 
the  deed  was  executed  and  recorded,  the  plat  referred  to  was  not 
on  record,  but  was  placed  there  a  few  days  afterwards.  It  was  also 
in  evidence  that  Kenner,  at  the  time  Goodloe  purchased,  pointed 
out  to  him  the  line  of  Elm  street,  as  he  now  claimed  to  occupy  it. 

It  was  proved  that  if  Goodloe's  claim  to  the  land  covered  by 
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these  Btreets  was  valid,  the  value  of  Gest's  lots  would  be  materially 
lessened,  and  the  damages  the  owner  would  sustain  would  be  equal, 
or  nearly  so,  to  the  amount  due  upon  the  note.  These  damages, 
under  the  counterclaim  in  the  answer,  were  sought  to  be  allowed 
by  way  of  recoupment  to  the  note. 

89]  The  judge,  after  a  full  hearing  of  the  evidence,  rejected  *the 
claim,  and  gave  judgment  against  Gest  for  the  amount  of  the 
note  and  interest.  To  reverse  the  decision  of  the  court,  this  writ 
of  error  is  prosecuted. 

Storer,  J.,  delivered  the  opinion  of  the  court . 

If  we  assume  that  we  may  in  every  proper  case  permit  a  recoup- 
ment in  an  action  for  the  purchase  money,  when  there  is  a  clear 
defect  of  title,  we  are  not  satisfied  that  the  defendant  could  have 
been  allowed  the  relief  he  sought  upon  any  legal  principle.  The 
simplest  mode  in  which  the  question  presents  itself  to  us,  is  to  as- 
certain what  damages,  if  any,  the  grantee  of  Kenner,  on  the  facte 
proved,  could  recover  on  the  covenants  in  his  deed. 

There  is  no  doubt,  the  existence  of  these  streets,  as  they  are  de- 
scribed upon  the  plat  of  subdivision,  is  not  only  asserted,  but  their 
use,  for  all  the  purposes  that  could  properly  attach  to  the  lots  con- 
veyed, secured  to  the  grantee ;  whether  such  streets  were  actually 
laid  out,  and  bore  the  several  names  given  to  them,  was  the  sub- 
ject of  proof  by  the  ordinary  mode  in  which  any  other  fact  could 
be  established.  The  grantor  was  estopped  from  denying  the  dedi- 
cation, and  all  who  purchased  with  a  knowledge  of  the  existence 
of  the  streets  would  be  alike  precluded. 

Goodloe's  deed  from  Kenner  described  the  streets  to  which  he 
asserts  title,  as  being  laid  out  upon  a  plat  of  subdivision,  and  thougb 
the  plat  stated  in  the  deed  might  not  have  been  recorded,  the  reci- 
tal was  evidence  that  a  plat  had  been  made  and  was  then  in  exist- 
ence ;  and  the  parties  were  bound  by  all  the  legal  consequences  of 
the  dedication  the  plat,  when  recorded,  would  establish.  He  was 
90]  then  put  on  inquiry,  and  it  became  his  duty  to  ^ascertain  the 
truth  of  the  statement.  The  plat  was  but  evidence  of  a  dedication, 
and  the  fact  that  the  streets  were  actually  laid  out,  at  the  time  the 
land  was  conveyed,  might  have  been  proved  by  parol.  No  par- 
ticular form  of  words  is  necessary  to  establish  it,  nor  is  lapse  of 
time  always  essential ;  the  acts  of  the  owner  of  the  land,  as  well  as 
of  the  public,  though  occurring  in  a  comparatively  brief  period,  are 
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sufficient  to  prove  a  dedication.  City  of  Cincinnati  v.  White,  6  Pet. 
438 ;  Barclay  et  al.  v.  Howell's  Lessee,  Id.  498 ;  Trustees,  etc.  v.  Per- 
kins, 3  B.  Mon.  437  ;  Executors  of  Rowan  v.  Town  of  Portland,  8 
Id.  238 ;  Trustees,  etc.  v.  Fox,  9  Id.  200  ;  Wickliffe,  11  Id.  163;  Lee 
Clerk  v.  Gallipolis,  7  Ohio,  219 ;  Hunter  v.  Trustees  of  Sandy  Hill,  6 
Hill,  407. 

We  are  satisfied  Goodloe  had  no  legal  right  to  the  streets  to  which 
he  claims  title.  He  received  none,  by  the  conveyance  from  Ken- 
ner, but,  on  the  contrary,  as  his  grantee,  he  could  not  be  permitted 
to  dispute  his  title ;  and  the  assertion  that  the  boundary  of  the  land 
he  purchased  was  shewn  to  him  as  including  a  portion  of  the 
streets  can  not  avail  him.  If  the  vendor  should  have  erroneously, 
or  without  sufficient  care,  indicated  a  line  as  the  limit  of  his  grant, 
it  could  not  affect  the  grant  itself,  to  narrow  or  enlarge  the  quan- 
tity of  the  land,  unless  the  possession  taken  under  such  an  errone- 
ous boundary  should  continue  for  a  sufficient  period  to  bar  him  by 
limitation. 

The  law  in  such  cases  we  suppose  is  settled.  Walker  v.  Devlin, 
22  Ohio  St.  364;  Boyd  t>.  Graves,  4  Wheat.  513;  Kip  v.  Norton,  12 
Id.  127  ;  Bradstreet  v.  Pratt,  17  Wend.  44 ;  Jackson  v.  McCannell, 
19  Id.  175. 

We  regard  Goodloe  as  in  the  temporary  occupancy  only  of  the 
land  covered  by  the  streets,  and  that  every  *obstruetion  he  [91 
might  have  created  to  their  ordinary  use,  he  would  be  compelled 
to  remove,  on  the  application  of  Gest,  or  those  who  are  interested 
with  him  in  the  property  bounded  by  those  thoroughfares. 

Wo  find  in  the  case  what  purports  to  be  a  record  of  a  legal  pro- 
ceeding by  Kenner  against  Goodloe,  to  reclaim  the  possession  of 
these  streets.  It  seems  to  have  been  an  action  of  forcible  detainer, 
and  the  plaintiff  failed,  as  well  he  might ;  for  at  the  time  he  com- 
menced the  suit,  he  had  no  title  to  the  property;  it  had  been  pre- 
viously conveyed  to  Goodloe,  on  the  one  side,  and  Gest  on  the 
other,  and  the  fee  of  the  streets  had  passed  by  the  dedication  to 
the  public. 

How,  then,  could  the  covenants  in  Kenner's  deed  to  Gest  bo  said 
to  have  been  broken  ?  It  was  urged  in  the  argument  that  the  cov- 
enant against  incumbrances  embraced  the  claim  for  damages,  and 
that  an  action  could  be  sustained  by  Great  to  recover  them ;  but  we 
can  not  suppose  the  non-existence  of  a  subject,  described  in  the 
grant  as  appurtenant  to  the  thing  granted,  could  be  regarded  as 
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an  incumbrance,  though  the  existence  of  a  highway  upon  the  land 
conveyed,  where  the  land  itself  is  sold  without  any  reference  to 
the  easement,  might  well  be  held  as  a  breach  of  the  covenant.  In 
the  laHt  case  the  property  purchased  is  found  to  be  appropriated  to 
purposes  not  contemplated  by  the  parties.  In  the  former,  the  very 
reverse  of  the  proposition  may  very  well  be  sustained. 

It  has  been  doubted  in  several  of  the  states,  whether  the  exist- 
ence even  of  the  highway,  when  it  was  not  contemplated  in  the 
grant,  would  be  a  breach  of  the  covenant  against  incumbrance. 
Rawle  on  Covenants  for  Title,  140-149,  where  the  doctrine  is  fully 
and  ably  considered,  and  the  authorities  collected. 
92]  *If,  however,  in  such  a  case  the  covenant  was  broken,  no 
other  damages  than  nominal  could  be  awarded  until  the  incum- 
brance itself  was  extinguished,  and  this  is  not  claimed  to  have 
been  done.  The  incumbrance,  if  any,  was  created  by  Goodloe, 
and  how  it  could  be  extinguished,  except  by  compelling  him  to 
give  up  the  possession,  it  is  difficult  to  understand.  Foote  v.  Bur- 
net, 10  Ohio,  317 ;  Tuite  v.  Miller,  Id.  382;  Taft  v.  Adams,  8  Pick. 
547 ;  Harlan  v.  Thomas,  18  Id.  66. 

If  there  was  no  remedy  upon  the  covenant  against  incumbrances, 
was  there  any  claim  for  remuneration  upon  the  covenant  of  seizin  ? 
It  was  admitted  that  Kenner  was  seized  in  fact  as  well  as  in  law, 
when  he  made  the  deed  to  Gest,  and  the  possession  only  of  a  por- 
tion of  certain  streets  by  Goodloe,  if  at  all,  then  affected  the  title. 
So  far  as  all  the  land  was  concerned,  the  grant  to  Gest  secured  an 
unincumbered  estate,  the  right  to  the  easement  only  being  ob- 
structed. We  must  hold  then  with  our  Supreme  Court,  as  was  de- 
cided in  Backus  v.  McCoy,  3  Ohio,  211 :  ktThat  where  the  war- 
rantor is  in  possession  claiming  title,  a  covenant  of  seizin  is  a  real 
covenant,  running  with  the  land;  when  he  is  not  in  possession, 
and  his  title  is  defective,  the  covenant  is  broken  as  soon  as  it  is 
made;  it  never  attaches  to  the  land." 

A  seizin  in  fact  is  a  sufficient  protection  against  an  action,  until 
the  grantee  is  evicted  by  paramount  title.  Robinson  v.  Neil,  3 
Ohio,  525;  King  v.  Kerr's  Adm'rs,  5  Ohio,  154.  "The  covenants 
of  seizin  and  of  power  to  convey  are  synonymous  and  not  converse. 
If  one  be  seized  in  fee,  he  has  a  power  to  sell,  but  he  still  may  have 
a  power  to  sell  and  not  be  seized."  Devore  v.  Sunderland,  17 
Ohio,  52. 

93]    *  We  regard,  then.  the.  covenant  of  seizin  in  Kenner's  deed  to 
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Gest,  coupled  with  the  fact  of  his  title  and  actual  possession  at  the 
time,  as  attached  to  and  running  with  the  land,  and  could  not  he 
broken  until  the  grantee  was  evicted  from  the  premises  described 
in  the  conveyance.  Such  an  event  has  not  yet  occurred,  and  there 
is  no  ground  on  the  part  of  Gest  to  claim  damages  for  the  inter- 
ruption of  the  easement  merely. 

Our  ruling  upon  the  effect  of  the  covenant  of  seizin  applies  with 
greater  force  to  the  covenant  of  warranty ;  it  must  be  admitted  that 
no  action  can  be  maintained  for  a  breach  of  this  covenant  until  the 
grantee  has  been  deprived  of  his  estate  by  legal  eviction.  In  nee  v. 
Agnew,  1  Ohio,  386 ;  Johnson  v.  Nice's  Executors,  17  Ohio,  GQ ; 
Nice's  Executors  v.  Oburty,  Id.  71. 

We  have  been  referred  to  4  Kent's  Com.  459,  Greenby  et  al.  v. 
Wilcocks,  2  Johns.  1,  and  Hamilton  v.  Wilson,  4  Johns.  72,  to  sustain 
the  view  taken  by  the  counsel  of  the  plaintiff  in  error  as  to  the 
effect  of  Kenner's  covenants ;  but  there  is  no  point  established  in 
either  of  the  cases  cited  opposed  to  the  law  as  we  have  stated  it, 
and  upon  which  we  feel  bound  to  decide  the  controversy  between 
the  parties. 

When  Gest  purchased  the  lots,  the  possession  of  Goodloe  was 
known  to  all  the  parties;  the  mode  in  which  he  obtained,  and  the 
ground  on  which  he  claimed  title  to  the  streets,  were  equally  well 
understood  ;  and  the  evidence  in  the  case  informs  us  that  Gest  re- 
quired that  Kenner  should  cause  the  obstruction  to  be  removed 
from  the  streets  immediately  at  the  time  the  conveyance  was  made. 
It  also  appears  that  Kenner  consented  to  do  so,  but  no  stipulation 
was  made  that  the  purchase  money  should  be  ^retained  until  [94 
he  complied  with  his  agreement.  Gest  could  therefore  rely  only 
upon  the  covenants  in  his  deed.  If  Kenner  did  not  perform  his 
part  of  the  agreement,  his  grantee  was  at  liberty  to  take  all  proper 
legal  means  to  enforce  his  covenants ;  he  alone  had  the  right  to  do 
so,  as  he  had  the  title  to  the  property  bounded  by  the  streets,  and 
if  Kenner  should  have  instituted  a  suit  against  Goodloe,  he  must 
have  used  the  name  of  Gest  as  plaintiff;  though  in  the  event  of  a 
misuser  by  the  public,  he  might,  as  the  original  owner,  compel, 
through  the  intervention  of  the  chancellor,  the  donees  to  carry  out 
the  purposes  of  the  dedication. 

To  us  the  remedy  appears  very  simple  by  which  the  claim  of 
Goodloe  could  be  readily  and  permanently  settled ;  but  it  is  not  our 
province  to  indicate  what  the  remedy  should  be ;  sufficient  is  it  to 
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state  that,  in  oar  opinion,  the  counter-claim  set  up  by  Gest  to  the 
recovery  of  the  note  was  properly  disallowed  by  the  judge  who 
tried  the  cause  in  special  term,  and  that  there  was  no  error  in  the 
judgment  he  rendered. 

Judgment  affirmed. 

Vanmetre  dk  T.  F.  Key,  for  plaintiff. 

Chase,  Ball  do  Skinner,  for  defendant. 


Special  Term — December,  1854. 
Before  Ghoubox,  J. 

Hiram  Clearwater  v.  Samuel  Cloon. 

Where  parties  stipulate  in  a  contract  for  ten  per  cent,  interest,  under  the  act  of 
1850,  and  the  creditor  afterwards  exacts  and  receives  more  than  ten  per 
cent,  interest,  the  court  has  power  only  to  deduct  from  the  principal  the 
excess  paid  over  ten  per  cent. 

It  has  no  authority  under  the  act  to  look  into  the  usurious  interest  paid,  for  the 
purpose  of  setting  aside  the  stipulation  of  the  parties. 

I    [D.  666,  Vide  p.  97.] 

95]  *Gholson,  J.  On  the  8th  November,  1851,  the  defendant  made 
a  note  for  the  payment,  thirty  days  after  that  date,  to  the  order  of 
H.  G.  McComas,  of  $2000,  with  interest  at  ten  per  cent.,  and  this 
note  was  indorsed  to  the  plaintiff. 

It  is  claimed  by  the  defendant  to  iiave  been  agreed  at  the  time 
of  the  making  of  the  note  that  twelve  per  cent,  should  be  paid, 
and  from  time  to  time  after  the  making  of  the  note  interest  at  that 
rate  was  in  fact  paid.  The  contest  now  is,  whether,  in  the  calcula- 
tion of  the  amount  due  on  the  note,  the  interest  should  be  six  per 
cent,  or  ten  per  cent.  The  plaintiff  claims  that  he  is  entitled  to 
have  ten  per  cent.,  as  the  legal  rate  agreed  on  in  the  contract.  The 
defendant  claims  that  the  plaintiff,  having  exacted  and  received  a 
greater  rate  than  the  ten  per  cent,  provided  in  the  contract,  has 
forfeited  the  right  to  demand  that  rate. 

The  act  of  14th  March,  1850,  allowed  parties  to  any  bond,  bill, 
promissory  note,  or  other  instrument  of  writing,  for  the  payment 
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or  forbearance  of  money,  to  stipulate  therein  for  any  rate  of  in- 
terest not  exceeding  ten  per  cent. ;  and  directed  that,  upon  all  judg- 
ments or  decrees  rendered  on  such  instruments,  interest  should  be 
computed  at  the  rate  specified,  not  exceeding  ten  per  cent. ;  or,  in 
case  no  rate  of  interest  was  specified,  at  six  per  cent. 

The  act  of  12th  January,  1824,  provides  that  parties  shall  be 
entitled  to  receive  interest  "  at  the  rate  of  six  per  centum  per  an- 
num, and  no  more." 

Neither  of  the  statutes  provides  any  penalty  for  taking  a  greater 
rate  than  the  one  allowed,  by  avoiding  the  contract  or  otherwise. 
At  an  early  period  the  courts  decided,  *under  the  terms  of  [96 
the  act  of  1824,  that  a  greater  rate  than  six  per  cent,  could  noc 
be  enforced;  but  if  it  were  voluntarily  paid,  it  could  not  be 
recovered  back,  or  deducted  from  the  principal.  By  an  act  passed 
18th  February,  1848,  it  was  provided  that  all  payments  by  way  of 
usurious  interest,  whether  made  in  advance  or  not,  shall  be  deemed 
and  taken,  as  to  the  excess  of  interest  above  the  rate  allowed  by  law 
at  the  time  of  making  the  contract,  to  be  payments  made  on  account 
of  the  principal,  and  the  court  is  required  to  render  judgment  for 
the  balance  found  due  after  deducting  the  excess  of  interest  so  paid. 

On  such  a  contract  as  the  one  now  sued  on,  the  law  allowed,  if 
the  parties  so  stipulated,  interest  at  the  rate  of  ten  per  cent.  I 
have  authority  under  the  statute  last  cited  to  inquire  into  payments 
of  usurious  interest  for  the  purpose  of  deducting  from  the  principal 
any  excess  above  that  allowed  by  law.  There  is  no  authority  given 
to  make  such  inquiry  for  the  purpose  of  setting  aside  the  stipula- 
tion of  the  parties.  If  I  should  do  so,  it  must  be  on  principles, 
which,  though  they  might  be  correct,  according  to  the  views  enter- 
tained by  many,  would  be  in  -direct  conflict  with  the  settled  doc- 
trine on  the  subject  of  usurious  interest,  as  established  by  numerous 
decisions,  and  sanctioned  by  legislative  enactment,  as  shown  in  the 
act  of  1848,  which  has  been  cited.  The  same  principle  which  al- 
lowed six  per  cent,  under  the  act  of  1824,  notwithstanding  an  agree- 
ment for  and  the  exacting  of  more,  fully  sanctions,  in  a  like  case,  ten 
per  cent,  under  the  act  of  1850. 

The  interest  on  the  note  will  be  calculated  at  the  rate  of  ten  per 
cent.,  as  stipulated. 
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97]  *In  Special  Term— January,  1865. 

.Before  Gholson,  J. 

Patrick  Mallon,  Assignee   of  P.  B.  Manchester,  v.  Samuel 

B.  Munson  &  Truman  Woodruff. 

1.  Any  defense  to  an  action  on  a  promissory  note  good  as  against  the  payee,  is 

available  against  a  plaintiff  claiming  as  his  assignee  for  the  benefit  of  cred- 
itors. 

2.  The  law  allows  usurious  interest  to  be  recovered,  as  a  separate  and  distinct 

claim  only  in  one  case,  viz. :  When  it  has  been  incorporated  in  a  negotia- 
ble security  and  has  been  paid  to  the  bona  fide  holder  of  such  security.  It 
may  then  be  recovered  from  the  party  to  whom  such  security  was  executed, 
and  who  exacted  the  usurious  interest. 

3.  In  other  cases  usurious  interest  may  in  an  action  be  deducted  from  the  prin- 

cipal, and  only  the  balance,  if  any,  can  be  recovered. 

4.  But  if  both  the  principal  and  usurious  interest  have  been  paid,  except  in  caso 

as  stated  above  in  No.  2,  a  direct  action  is  not  authorized  by  any  statute  for 
the  recovery  of  any  such  payment,  and  it  can  not  be  made  a  subject-matter 
of   set-off,  in  an  action  founded  on  a  separate  and  distinct  transaction. 

6.  The  principal  of  a  debt  from  which  usurious  interest  may  be  deducted,  or 
which  may  be  discharged  by  allowing  credits  of  usurious  interest  paid, 
must  be  the  principal  in  respect  of  the  loan  or  forbearance  of  which  such 
usurious  interest  has  been  exacted. 

6.  This  rule  applies  only  where  the  transactions  are  in  truth  separate  and  dis- 
tinct; for,  whatever  the  form  may  be,  or  whatever  the  nature  of  the  secur- 
ities, if  the  same  principal  debt  has  been  in  reality  never  paid  as  such,  but 
has  been  kept  up  and  continued  as  the  ground  and  basis  of  usurious  exac- 
tions, then  all  usurious  exactions  so  paid  may  be  properly  allowed  as  a 
credit  of  the  principal  claimed  to  be  due. 


[2  D.  482 ;  Page.  94,  supra;  4  W.  L.  M.  124,  184,- 186.] 


This  was  an  action  on  four  promissory  notes  made  by  the  defend- 
ants, 15th  June,  1853,  payable  to  the  order  of  P.  B.  Manchester,  at 
three,  six,  nine,  and  twelve  months,  respectively,  and  each  for  $86, 
with  interest  from  date  at  ten  per  cent. 

The  defense  was,  that  the  consideration  of  the  notes  was,  in  whole 
or  in  part,  usurious  interest;  that  the  principal  of  the  debt  orig- 
inally due  had  been  wholly  paid ;  that  the  present  securities,  and 
others  given  from  time  to  time,  were  in  renewal  of  the  debt  orig- 
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inally  contracted,  *the  whole  of  which  would  be  discharged  if  [98 
payments,  made  on  account  of  usurious  interest,  were  now  deducted 
or  credited  as  payments  of  the  principal. 

Gholson,  J.  The  plaintiff,  claiming  as  an  assignee  under  a  deed 
of  assignment,  and  not  as  an  indorsee  or  holder  for  value,  the  case  is 
to  be  considered,  in  respect  of  any  right  of  defense,  as  if  the  action 
were  in  the  name  of  the  payee.  Any  claim  to  have  usurious  inter- 
est, which  may  have  been  paid  to  Manchester,  deducted  or  cred- 
ited, good  against  him,  is  equally  available  as  against  the  present 
plaintiff. 

The  defendants  insist  that  they  have  had  dealings  with  Manches- 
ter for  several  years,  in  the  course  of  which  usurious  interest  has 
been  paid,  and  whether  the  transactions  may  be  considered  one  and 
the  same,  kept  up  by  a  regular  renewal  of  securities,  from  time  to 
time,  or  separate  and  distinct,  they  can  have  deducted  from  the 
present  claim  any  usurious  interest  which  may  have  been  paid.  I 
do  not  think  that  this  is  authorized  by  the  statute,  or  that  the  stat- 
ute has  ever  been  understood  to  bear  such  a  construction. 

The  law  only  allows  usurious  interest  to  be  recovered,  as  a  sepa- 
rate and  distinct  claim  in  one  case,  which  is  where  it  has  been  in- 
corporated in  a  negotiable  security,  and  paid  to  the  bona  fide 
holder  of  such  security.  It  may  then  be  recovered  from  the  party 
to  whom  such  security  may  have  been  executed,  and  who  exacted 
the  usurious  interest.  In  other  cases  usurious  interest  may  in  an 
action  be  deducted  from  the  principal,  or  deemed  a  payment  of  the 
principal,  and  only  the  balance,  if  any,  can  be  recovered.  But  if 
both  the  principal  and  the  usurious  interest  have  been  *paid,  ex-  [99 
cept  in  the  case  above  stated,  a  direct  action  is  not  authorized  by 
any  statute  for  the  recovery  back  of  any  such  payment.  And  if 
no  direct  action  will  lie,  it  can  not  be  made  a  subject-matter  of  set- 
off in  an  action  founded  on  a  distinct  and  independent  transac- 
tion. 

The  principal  of  the  debt  from  which  usurious  interest  may  be 
deducted,  or  which  may  be  discharged  by  allowing  credits  of  usuri- 
ous interest  paid,  mast  be  the  principal  in  respect  of  the  loan  or 
forbearance  of  which  such  usurious  interest  has  been  exacted.  If 
one  debt  be  contracted  and  usurious  interest  paid  thereon,  which 
debt  is  paid  or  discharged,  and  then  another  debt  be  contracted  and 
usurious  interest  again  paid,  the  usurious  interest  paid  on  the  first 
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debt  can  not  be  deducted  from  the  second  debt,  bat  only  the  usu- 
rious interest  which  has  been  paid  in  respect  of  the  principal 
claimed  in  the  action,  which  is  of  course  the  principal  of  the  last 
debt. 

But  this  rule  applies  only  where  the  transactions  are  in  truth 
separate  and  distinct ;  for  whatever  the  form  may  be,  or  whatever 
the  nature  of  the  securities,  if  the  same  principal  debt  has  been  in 
reality  never  paid  as  such,  but  has  been  kept  up  and  continued  as 
the  ground  and  basis  of  usurious  exactions,  then  all  usurious  in- 
terest so  paid  may  be  properly  allowed  as  a  credit  of  the  principal 
claimed  to  be  due. 

In  the  present  case  it  is  claimed  that  the  shift  or  device  em- 
ployed to  continue  the  loan,  and  escape  the  effect  of  a  charge  of 
usurious  interest  from  time  to  time,  in  respect  of  the  principal  of 
the  same  debt,  was  that  the  borrower  should  pay  into  the  hands  of 
the  banker  the  principal,  to  be  raised  by  a  temporary  arrangement 
with  his  friends  or  other  bankers ;  it  being  understood  that  in  a 
100]  *few  days  the  amount  would  be  loaned  to  him  again  at  usuri- 
ous interest,  and  this  being  done,  the  money  temporarily  obtained 
for  a  few  days  might  be  returned. 

If  the  proof  in  this  case  satisfied  my  mind  that  the  principal 
debt  now  claimed  in  the  present  action  had  been,  from  time  to  time, 
loaned,  then  paid,  and  then  loaned  again,  una*cr  Such  an^Srrange- 
ment  jis  has  been  suggested,  I  am  not  prepared  to  say  that  all  usu- 
rious interest,  exacted  from  the  beginning  to  the  end  of  the  arrange- 
ment, might  not  be  properly  allowed  as  a  credit.  And  I  do  not 
think  the  consideration  that  such  an  understanding  or  arrangement 
would  not  make  it  obligatory  on  the  banker,  to  whom  the  principal 
had  been  paid,  to  loan  it  again,  would  preclude  a  claim  to  have  all 
the  usurious  interest  deducted,  if  he  did  in  fact  make  the  loan. 
The  question  would  be  whether  it  was  not  substantially  and  really 
the  same  debt,  and  whether  the  device  of  a  nominal  repayment 
made  it  in  fact  a  distinct  transaction. 

The  proof  in  this  case  shows  that  on  several  occasions  during  the 
year  the  defendant  Munson  was  paying  exorbitant  rates  of  in- 
terest to  Manchester,  sometimes  as  high  as  four  per  cent,  per 
month ;  that  repayment  of  the  principal  was  required  under  a 
promise  to  loan  it  again  in  a  few  days,  which  was  done.  But  the 
proof  does  not  sufficiently  connect  the  debt  now  sued  on  with  any 
audi  previous  dealings.  The  consideration  of  the  notes  now  sued 
496 


Vol.  IL]  GENERAL  TERM.  101 

Haldeman  v.  Hillsborough  &  Cin.  R.  B.  Co. 


od  is  traced  to  a  note  of  $225,  due  some  time  in  1851,  and  to  an  ac- 
count in  respect  of  an  overdraft ;  but  they  are  not  connected  with 
any  previous  dealings  by  that  character  of  proof  which  I  think 
should  be  required  to  sustain  a  defense,  setting  aside  a  settlement 
between  the  parties,  and  attacking  the  consideration  of  notes  given 
101]  on  *such  settlement.  A  credit  will  be  allowed  to  the  extent 
of  the  usurious  interest  shown  to  have  been  exacted  on  the  note  of 
(225  and  the  account,  but  no  further. 

The  judgment  in  this  case  was  affirmed  in  general  term,  July, 
1855. 

MaUon  &  McDowell,  for  plaintiff. 
Bryant  dc  Grant,  for  defendant 


la  General  Term— November,  1865. 
Before  Justices  Spencer,  Gholson,  and  Stoker. 

Thomas  J.  Haldeman  et  al.  Plaintiffs  in  Error,  v.  The  Hills- 
borough and  Cincinnati  Bailroad  Company  et  al. 

1.  An  attaching  creditor  obtains  by  the  service  of  process  no  higher  or  better 

right  than  his  debtor  held  in  the  subject  attached  at  the  time  of  the  seizure 
or  garnishment  by  the  sheriff. 

2.  The  right  the  creditor  does  obtain  is  at  most  but  a  lien,  that  will  be  post* 

poned  to  all  prior  liens,  whether  equitable  or  legal,  if  the  same  are  asserted 
before  the  property  attached  is  sold  on  execution,  or  subjected  by  decree. 

8.  The  holder  of  stock  certificates,  either  for  value  paid  or  as  collateral  security, 
has  the  equitable  title  to  the  stock,  and  on  surrendering  the  same  to  the  cor- 
poration in  which  the  stock  is  held,  may  compel  the  company  to  issue  new^ 
certificates  to  him,  in  his  own  name. 

4.  A  prior  assignee  of  stock,  transferred  to  him  for  the  benefit  of  creditors,  will' 
be  preferred  to  a  subsequent  attaching  creditor. 

6.  An  assignment  professing  to  convey  all  the  real  and  personal  estate,  effects, 
and  credits  of  the  assignor,  transfers  everything  he  owns,  or  to  which  he 
has  a  claim,  and  includes  "  stocks.'1 

[F&felOhioSt.  1.]  • 

On  the  25th  day  of  October,  1854,  P.  B.  Manchester,  on  the* 
transfer  book  of  the  Hillsborough  and  Cincinnati  Bailroad  Com- 
vol.  11—32  497 


102, 103      SUPERIOR  COURT  OP  CINCINNATI.      [Vol.  II. 

Haldeman  v.  Hillsborough  &  Gin.  R.  R.  Co. 


pany,  was  the  nominal  owner  of  stock  to  the  amount  of  8100,000. 
An  order  of  attachment,  at  the  suit  of  Piner,  Haldeman,  and  others, 
was  sued  out  from  this  court,  against  Manchester,  as  an  absconding 
debtor,  and  the  officers  of  the  company  were  summoned  as  gar- 
102]  nishees.  In  the  meanwhile  it  was  ascertained  that  *Man- 
chester  bad  already  transferred  a  considerable  portion  of  the  stock, 
and  on  the  21st  October  he  made  a  general  assignment  of  all  his 
property  to  Mai  Ion,  one  of  the  defendants,  for  the  benefit  of  his 
creditors.  To  settle  the  controversy  between  the  several  parties, 
this  action  is  brought,  and  the  court  are  asked  to  protect  the  rail- 
road company  in  the  premises.  The  defendants  have  severally 
answered,  and  on  the  trial  at  special  term,  before  Judge  Storer,  it 
appeared  that  Manchester,  on  the  27th  of  April,  1854,  transferred 
to  John  Bates,  to  secure  the  payment  of  $10,000,  loaned  to  him  by 
Bates,  six  hundred  shares  of  stock,  evidenced  by  certificates  issued 
by  the  railroad  company  for  one  hundred  shares  each.  On  the  8th 
July,  1854,  Manchester  transferred  to  W.  P.  Hulbert  two  hundred 
shares,  in  two  certificates  for  one  hundred  shares  each,  in  part  pay- 
ment of  the  purchase  of  real  estate.  On  the  16th  October,  1854, 
Manchester  transferred  to  B.  &  M.  Simon  one  hundred  shares  of 
stock,  as  collateral  security  for  the  payment  of  a  draft  for  $2974.05, 
held  by  them,  and  which  had  been  drawn  by  Manchester  on  New 
York.  In  all  these  transfers,  the  certificates  of  stock  were  accom- 
panied by  powers  of  attorney  in  blank,  authorizing  the  transfer  of 
the  shares  on  the  books  of  the  railroad  company.  On  the  hearing, 
the  litigation  in  the  case  was  between  the  attaching  creditors  and 
the  holders  of  the  stock,  and  the  assignee  for  the  benefit  of  the 
creditors. 

It  was  claimed  that  the  attachment  overreached  all  the  prior 
.transfers,  and  the  holders  of  the  certificates  of  stock,  as  well  as  the 
assignee,  should  be  postponed  until  the  attachment  was  satisfied. 

The  Judge  decided,  however,  that  the  transfers  were  valid  in  law, 
103]  and  vested  in  the  holders  of  the  stock  an  ^equitable  right, 
At  least,  to  the  shares ;  and  so  of  the  assignment  to  Mallon  ;  that 
the  attaching  creditors  secured  a  lien  only  by  the  service  of  pro- 
cess, subject  to  all  prior  legal  or  equitable  claims  existing  upon  the 
stock.  A  decree  was  entered  accordingly,  settling  the  relative 
rights  of  the  parties,  and  requiring  Manchester  should,  within  a 
period  therein  stated,  transfer  to  the  assignee  Mallon  the  certificates 
*he  held,  as  the  rightful  owner  of  the  stock,  at  the  time  the  assign- 
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ment  was  made.    The  judgment  creditors  now  file  their  petition  in 
error  to  reverse  the  decree  thus  rendered. 

The  opinion  of  the  court  was  delivered  by  Storer,  J. : 

To  decide  the  rights  of  the  parties  to  this  controversy,  we  must 
determine,  in  the  first  place,  the  legal  effect  of  the  attachments 
against  Manchester,  and  how  far  they  appropriated  the  property 
claimed  to  have  been  attached.  The  sheriff,  we  find,  did  not  seize 
any  certificates  of  stock,  nor  has  he  had  under  his  control,  or  in  his 
custody,  any  evidence  of  Manchester's  ownership  of  the  shares ;  he 
has  summoned  the  railroad  company  only  as  garnishees,  who  have 
admitted,  at  the  time  they  were  served  with  process,  that  Man- 
chester appeared,  upon  their  books,  to  be  the  holder  of  $100,000  in 
value  of  their  stock,  for  which  certificates  had  been  issued  to  him ; 
but  whether  he  was  the  real  owner,  or  not,  at  the  time,  they  are  not 
advised.  "We  are  compelled  therefore  to  look  into  the  evidence,  to 
learn  the  real  condition  of  the  stock,  and  who  in  fact  were  entitled 
to  hold  the  shares  when  the  attachment  was  sued  out. 

We  suppose  the  levy  of  the  attachment  did  not  change  the  de- 
fendant's title  to  the  property ;  if  it  appropriated  any  thing,  it  only 
created  a  lien,  the  benefit  of  which  *would  inure  to  the  [104 
creditors  upon  a  judgment  and  sale;  and  this  lien  is  subject  to  all 
previous  liens  of  bona  fide  creditors;  of  all  which  the  attaching 
creditors  are  charged  with  notice.  As  no  title  was  vested,  no  such 
protection  is  afforded  as  that  which  would  be  secured  to  a  purchaser 
for  value;  and  the  rule  in  equity,  "prior  in  tempore,  potior  est  injure" 
applies  with  all  its  force.  Berry  v.  Mutual  Ins.  Co.,  2  Johns.  Chy. 
608;  Steele  v.  Spencer  et  al.,  1  Pet.  559 ;  Vattier  v.  Hinds,  7  Id.  271 ; 
Boone  v.  Childs,  10  Id.  211 ;  Phelps  v.  Willard,  16  Pick.  29;  Mat- 
thews v.  Demerite,  22  Me.  317. 

It  follows  then  that  the  effect  of  the  attachment  is  merely  to 
subject  the  interest  the  defendant  holds  in  the  property  at  the  time 
of  its  seizure,  and  the  creditors  acquire  no  higher  or  better  right 
than  could  then  be  claimed  by  the  defendant.  Nathans  v.  Giles,  5 
Taunt.  576 ;  United  States  v.  Vaughan,  3  Binney,  400 ;  Frasier  v. 
Wilcox,  4  Robinson  (La.)  527 ;  Crocker  v.  Pierce.  32  Me.  183. 

Though  we  find  the  rule  to  be  thus  settled  by  a  series  of 
adjudicated  cases,  without  an  exception  to  the  contrary,  we  are  re- 
ferred to  Parker's  Lessee  v.  Miller,  9  Ohio,  110,  and  Paine's  Lessee 
v.  Mooreland,  15  Ohio,  435 ;  and  it  is  assumed  that  these  decisions 
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make  a  distinction  between  liens  created  by  attachment,  and  those 
given  by  judgment:  in  other  words,  that  something  more  than  an 
ordinary  legal  lien  is  imparted  by  the  seizure  of  the  subject  in  at- 
tachment. The  point  decided  appears,  however,  to  have  been, 
"  that  the  title  acquired  by  the  purchaser,  at  the  sale  of  land  under 
judgment  in  attachment,  is  preferable  to  the  title  of  an  alienee  of  * 
the  judgment  debtor,  by  deed  executed  more  than  one  year  before 
105]  the  service  of  the  writ  *of  attachment  but  not  recorded," 
the  meaning  of  which  we  apprehend  is,  that  by  the  sale  of  the 
property  and  the  delivery  of  the  sheriff's  deed,  the  title  relates 
back  to  the  date  of  the  attachment,  and  overreaches  all  intermediate 
conveyances,  as  well  as  unrecorded  doeds,  if  the  time  limited  by 
law  for  recording  them  has  expired ;  but  it  can  not  be  claimed,  if 
the  holder  of  a  prior  equity  should  intervene  before  the  sale  and 
ask  to  set  up  his  title,  he  would  be  postponed  to  the  attaching 
creditor. 

We  believe,  in  every  case  before  the  title  of  the  debtor  is  trans- 
ferred by  judicial  sale  and  the  conveyance  of  the  proper  officer,  a 
purchaser  by  articles  only  may  ask  the  interference  of  a  court  of 
equity  to  protect  his  estate,  and  in  every  proper  case  will  be  enti- 
tled to  full  relief.  Manly  v.  Hunt,  1  Ohio,  257 ;  Daniels  v.  Daw- 
son, 17  Yes.  433;  Barr  v.  Hatch,  S  Ohio,  527,  538. 

It  is  argued  by  the  counsel  for  the  plaintiff,  that  the  holders  of 
the  certificates,  as  well  as  the  assignee  for  the  creditors,  should 
have  notified  the  railroad  company  of  the  transfer  by  Manchester 
before  the  attachment  was  served ;  and  the  omission  to  do  so  has 
given  the  attaching  creditors  a  superior  equity.  Before  the  propo- 
sition can  be  admitted,  we  must  decide  that  the  attaching  creditors 
have  been  injured  by  the  neglect  of  the  holders  of  the  certificates, 
and  the  assignee,  thus  to  advise  the  corporation.  We  shall  be 
compelled  to  hold  that  some  right  equivalent  to  that  of  the  pur- 
chaser of  an  equity  for  full  value  has  been  imparted  by  the  service 
of  the  process,  though  we  have  already  intimated  there  ia  in  our 
judgment  no  such  claim  on  the  part  of  the  creditors.  We  have 
been  referred  to  the  cases  of  Dearie  v.  Hall,  and  Loveridge  v. 
106]  Cooper,  3  Bussell,  1,  to  sustain  the  rule  *asserted  by  the 
counsel ;  yet  we  find,  in  neither  case,  any  foundation  for  the  dis- 
tinction that  is  claimed.  In  both,  a  subsequent  purchaser  for  value 
would  have  been  deprived  of  a  just  right,  if  the  neglect  of  prior 
assignees  to  notify  the  trustee  of  a  general  fund,  had  not  been  held 
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to  postpone  them.  The  several  parties  interested  in  these  cases f 
were  regard od  as  the  assignees  of  a  chose  in  action,  and,  the  Lord 
Chancellor  said,  "the  act  of  giving  the  trustee  notice,  is,  in  a  cer- 
tain degree,  taking  possession  of  the  fund,  it  is  going  as  far  toward 
equitable  possession  as  it  is  possible  to  go;  for,  after  duo  notice 
given,  the  trustee  of  the  fund  becomes  the  trustee  of  the  assignee 
who  has  given  bira  notice."  * 

However  true  may  be  the  doctrine  when  applied  to  those  cases, 
it  can  not,  we  think,  affect  the  principle  we  have  already  recog- 
nized. When  the  evidence  of  ownership  is  transferred  by  the  de- 
livery of  the  certificates  of  stock,  it  can  not  be  claimed  but  all  the 
evidence  of  ownership  exists  that  is  necessary  to  protect  the  bolder ; 
and  as  between  the  assignee  for  the  creditors  generally,  and  the 
creditors  by  attachment,  the  assignee  holds  the  better,  as  well  as 
the  oldest  equity. 

We  do  not,  therefore,  find  any  real  distinction  made  by  our 
courts  in  the  application  of  "the  rule  thus  established ;  and  even  if 
we  did,  the  equitable  distinction  already  stated  would  exclude  the 
idea  that  any  such  distinction  was  intended.  If  it  is  a  principle 
of  equity,  to  which  there  is  no  exception,  that  nothing  short  of  the 
payment  of  tbe.purchase-money,  and  the  delivery  of  the  deed,  will 
protect  the  vendee,  it  necessarily  follows,  as  between  mere  lienhold- 
ers,  the  holder  of  the  prior  equity  will  be  preferred. 

*It  is  admitted  the  transfers  of  the  stocks  to  Bates,  Simon,  [107 
and  Hulbert,  were'made  by  Manchester  in  good  faith,  and  for  value 
paid ;  but  it  is  contended  the  certificates  of  the  shares  only  were 
delivered  to  those  parties,  when  the  by-laws  of  the  railroad  com- 
pany required  the  transfer  to  be  made  on  the  books,  before  the  title 
to  the  stock  passed.  On  referring  to  article  16  of  the  by-laws,  it  is 
declared  that "  certificates  of  stock  shall  be  issued  to  each  stock- 
holder for  the  number  of  shares  he  or  she  may  have  in  the  company 
upon  full  payment  thereof,  which  certificate  shall  be  signed  by  the 
president,  and  countersigned  by  the  secretary,  and  registered  in  a 
book  kept  by  the  treasurer  for  that  purpose.  Stock  may  be  assigned 
by  transfer  on  the  books  of  the  company ;  but  while  any  part  of 
such  stock  remains  unpaid,  no  transfer  shall  be  made,  unless  author- 
ized by  the  board ;  if  transfers  are  made  after  full  payment,  for- 
mer certificates,  if  any,  shall  be  delivered  up,  and  new  certificates 
issued.'1 

This  article  is  not  so  strict  in  its  requirements  as  we  find  in  tho 
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by-laws  of  many  otber  similar  corporations ;  and  although  a  trans- 
fer might  be  made  on  the  books  of  the  company,  the  mode  pre- 
scribed does  not  necessarily  exclude  all  other  modes  of  transfer. 
Black  v.  Zacharie,  3  How.  U.  S.  513. 

The  issuing  of  certificates  was  doubtless  intended  to  protect  the 
corporation  from  imposition  and  fraud,  and  to  give  to  the  holder 
the  evidence  of  his  interest  in  the  capital  stock.  The  right  to  the 
stock  passes  by  the  delivery  of  the  certificate  to  the  purchaser,  or 
its  deposit,  as  security  for  a  debt  due,  or  to  become  due,  with  a 
creditor ;  and  when  thus  received  in  good  faith,  the  assignee  is 
vested  with  the  equitable  title,  at  least,  to  the  number  of  shares  it 
108]  *represents.  We  can  not  suppose  that  ajfy  ofBcei>of  the  cor- 
poration would  permit  a  transfer  upon  the  books,  unless  the  certifi- 
cates should  be  first  surrendered ;  and  when  they  should  be  pre- 
sented for  that  purpose,  the  company  would  not  be  permitted  to  re- 
fuse it.  If  they  should,  they  might  readily  be  compelled  to  perform 
that  duty  by  the  appropriate  remedy.  Dunn  v.  Commercial  Bank 
of  Buffalo,  11  Barb.  585 ;  Sargent  t>.  Franklin  Ins.  Co.,  8  Pick.,  95  to 
100;  Presbyt,  Congr.  v.  Carlisle  Bank,  5  Barr.  345. 

This  view  is  but  the  mode  by  which  stocks  are  created  and  the 
evidence  of  their  ownership  known  to  the  public*  Whenever  the 
certificate  issues,  it  becomes  the  admission  of  the  holder's  title  to 
the  number  of  shares  it  represents ;  and  it  is  intended  to  provide 
the  stockholder  with  a  voucher  for  his  interest  in  the  corporate 
property,  equivalent  in  its  purpose  to  the  deed  for  the  property  it- 
self, to  the  full  extent  of  his  right  in  the  common  fund.  He  has 
therefore  the  power  to  dispose  of  his  stock,  in  the  usual  mode  in 
which  similar  property  is  transferred,  and  perhaps  none  is  more 
appropriate,  certainly  none  more  simple,  than  the  transfer  of  his 
certificate. 

No  formal  words  are  required  to  assign  it ;  a  blank  indorsement, 
with  a  power  in  blank  to  make  the  transfer  on  the  books  of  the 
company,  or  the  mere  deposit  of  the  certificate,  when  it  is  intended 
as  collateral  security,  would  pass  the  equitable  title,  and  the  holder 
in  such  case  will  be  protected.  Sargent  v.  Franklin  Ins.  Co.,  8  Pick. 
90;  Sargent  v.  Essex  R.  ft.  Corporation,  9  Id.  203;  Union  Bank  of 
German  Town  v.  Law,  2  Wheat.  390 ;  Black  et  al.  v.  Zacharie,  3 
How.  513 ;  Conant  v.  Seneca  Co.  Bank,  21  Ohio,  306. 
109]  *Such  we  hold  to  be  the  law,  and  the  decree  rendered  at 
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special  term  in  favor  of  Bates,  Simons,  and  Hulbert,  was  rightly 
made. 

The  only  remaining  question  is,  whether  the  attaching  creditors 
shall  be  preferred  to  Manchester's  assignee. 

The  principles  already  affirmed,  we  think,  must  settle  the  rights 
of  the  parties.  If  the  deed  of  assignment  for  the  benefit  of  cred- 
itors was  made  in  good  faith,  its  object  will  meet  with  especial  favor, 
as  it  places  them  upon  an  equal  footing  in  the  security  and  payment 
of  their  claims.  As  between  the  parties  litigant,  the  court  will  so 
shape  their  judgment  that  the  fund  in  controversy  shall  be  distrib- 
uted to  all  the  creditors  alike,  unless  some  priority  has  been  obtained 
by  the  superior  diligence  of  one  creditor  over  the  other.  But  that 
advantage  is  one  of  strict  law,  and  will  not  be  extended  in  deroga- 
tion of  the  common  rights  of  all  the  creditors. 

It  has  been  argued,  that  the  language  of  the  deed  of  assignment 
is  not  sufficiently  broad  to  include  the  property  claimed  to  be  at- 
tached. On  reading  the  instrument,  we  find  its  terms  to  be  very 
general;  every  description  of  property,  and  all  the  "stocks"  owned 
by  the  debtor  are  embraced;  and  if  the  latter  words  were  omitted, 
we  should  hold  that  others  remained  sufficiently  extensive  in  their 
meaning  to  cover  these  stocks.  We  suppose  that  an  assignment  by 
a  debtor  " of  all  his  estate  and  effects"  will  pass  to  the  assignee 
everything  which  is  in  its  nature  assiguable,  except  such  property 
as  may  be  specially  exempted  by  law,  or  excepted  by  the  terms  of 
the  deed  itself.     Burrill  on  Assignment,  327. 

On  the  hypothesis  assumed  by  the  attaching  creditors,  if  we  were 
to  apply  the  rigid  criticism  they  suggest,  the  *sheriff  has  [110 
seized  upon  the  process  no  certificates  of  stock,  and  has  made  no 
levy  by  other  significant  description  ;  he  has  made  a  general  service 
of  the  process  upon  the  garnishees,  and  yet  the  plaintiffs  in  attach- 
ment assert  they  have  thereby  created  a  lien.  From  the  argument 
thus  stated,  it  is  but  the  necessary  result;  if  the  description  in  the 
assignment  is  insufficient,  the  return  of  the  sheriff  is  equally  so; 
and  if  there  is  thereby  no  lien  created,  the  attaching  creditors  can 
not  dispute  the  claim  of  the  assignee,  nor  the  validity  of  the  trapsfer 
of  the  stock. 

But  we  need  not  resort  to  any  defect  in  the  process,  or  the  mode 
of  seizure.  We  may  admit  that  both  are  without  any  legal  defects, 
and  gave  to  the  plaintiffs  in  attachment  a  perfect  lien ;  and  yet  the 
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lien  thus  created  can  not  be  permitted  to  postpone  or  defeat  the 
prior  right  of  the  assignee. 

The  judgment  below  will  be  affirmed. 

King,  Anderson  &  Sage,  for  plaintiffs  in  error. 

Taft,  Key  dc  Perry,  for  Hillsborough  R.  R.  Co.  and  Hurlburt. 

Fox  d>  French,  for  Bates. 

Mills  &  Moadly,  for  Simon  &  Bro. 

Mallon  &  McDowell,  for  the  assignee. 


In  General  Term — November,  1865. 
Before  Justices  Bpencib,  Gboubov,  and  Stobkl 

Matilda  Campbell,  AdM'x  v.  Patrick  Rogxbs  xt  al. 

1.  An  action  can  not  be  maintained  by  the  administrator,  or  other  personal  rep- 
resentative of  a  deceased  party,  under  the  statute  of  March  25, 1851,  re- 
quiring compensation  for  causing  death  by  wrongful  act,  neglect,  or  default, 
when  the  act  causing  the  death  occurred  without  the  state. 

Ill]  +2.  That  statute  referred  to  applies  only  to  those  cases  when  the  wrongful 
act,  neglect  or  default,  causing  death,  has  occurred  within  the  state. 

[Cited,  1.  G.  S.  C.  B.  418,  420;  2  Ibid,  82;  2  A.  L.  B.  454,  462.] 

Statement  of  the  Cask. 

.Robert  Campbell,  the  plaintiff's  intestate,  while  employed  by  the 
defendants,  as  engineer  on  board  the  steamboat  "  Fort  Henry/1 
was  drowned  in  the  Ohio  river,  in  October,  1854.  When  the  accident 
occurred,  the  boat  was  navigating  the  river  without  the  jurisdiction  of 
the  State  of  Ohio ;  and  the  deceased  fell  overboard  while  on  duty. 
It  is  charged  in  the  petition  that  he  lost  his  life  by  the  negligent 
conduct  of  the  officers  and  crew  of  the  steamboat,  who,  in  their 
efforts  to  save  him,  were  not  only  careless,  but,  by  their  want  of 
skill  in  the  management  of  the  vessel,  caused  one  of  its  wheels  to 
strike  the  deceased  while  struggling  in  the  water,  and  thereby  pro- 
duced his  death.  It  is  also  stated  the  boat  was  not  provided  with 
suitable  yawls  or  other  small  boats,  as  required  by  the  act  of  Con- 
gress, passed  August  30, 1852,  entitled  "  an  act  to  amend  an  act  to 
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provide  for  the  better  security  of  the  lives  of  passengers  on  board 
of  vessels  propelled  in  whole  or  in  part  by  steam,  and  for  other 
purposes."  In  consequence  of  this  omission,  it  is  also  stated,  the 
usual  means  to  save  persons  from  drowning  could  not  be  applied. 

The  plaintiff,  who  is  the  widow  of  the  deceased,  obtained  letters 
of  administration  upon  her  husband's  estate,  from  the  Probate 
Court  of  Campbell  county,  Kentucky,  where  he  resided ;  and  now 
brings  her  action  against  the  defendant,  to  recover  damage  for  the 
loss  of  her  husband,  under  the  law  of  Ohio,  passed  March  25,  1851, 
requiring  *'  compensation  for  causing  death  by  wrongful  act,  neg- 
lect, or  default."  On  the  trial  of  the  case  before  Judge  Gholson, 
at  special  term,  the  court  gave  the  following,  among  *other  [112 
charges  to  the  jury:  <(That  if  they  should  believe  from  the  evi- 
dence, the  injury  resulting  in  the  death  of  the  intestate  was  inflicted 
or  happened  without  the  State  of  Ohio,  and  that  the  intestate  did 
not  reside  or  have  his  domicil  or  usual  place  of  residence  in  Ohio, 
then  no  action  could  be  brought  under  the  statute  of  1851 ;  and  in- 
dependent of  that  statute,  no  action  could  be  brought,  for.  an  injury 
resulting  in  the  death  of  the  intestate,  by  his  personal  representa- 
tive." 

The  plaintiff's  counsel  excepted  to  this  cnarge,  as  well  as  the 
others  given  by  the  judge,  but  to  which  it  is  not  necessary  now  to 
refer ;  a  verdict  having  been  found  for  the  defendant,  a  motion  was 
made  for  a  new  trial,  alleging,  among  other  causes,  that  the  court 
erred  in  charging  the  law  to  the  jury;  the  motion  was  overruled, 
and  judgment  entered  on  the  verdict ;  to  all  which  exceptions  were 
also  taken,  and  are  fully  set  forth  on  the  record. 

The  plaintiff  now  seeks  to  reverse  the  judgment  of  the  court  in 
special  term. 

Storbr,  J.,  delivered  the  opinion  of  the  court: 

The  law,  as  affirmed  by  the  judge  in  his  charge  to  the  jury,  pre- 
sents the  only  question  for  our  decision.  It  lies  at  the  threshold 
of  the  case,  and  our  judgment  upon  it  must  dispose  of  the  contro- 
versy between  the  parties. 

We  have  already  held,  in  Worley  v.  The  Cin.  Ham.  &  Dayton  R. 
B.  Co.,  1  Handy,  481,  that  an  action  will  not  lie  at  common  law  by 
the  representative  of  a  deceased  person  to  recover  damages  for  his 
death,  and  our  opinion  is  unchanged.  We  have  found  no  Ameri- 
can authority  to  the  contrary  since  our  decision  was  made,  but  be- 
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113]  lieve  the  *course  of  decision  in  all  the  states  is  in  harmony 
with  our  own.  In  England  the  law  has  been  so  universally  ad- 
mitted, that  we  need  not  again  refer  to  the  cases  where  it  has  been 
adjudicated.  We  may  be  permitted,  however,  to  quote  the  lan- 
guage of  Mr.  Smith,  in  his  notes  to  Ashby  v.  White  et  al.,  2  Lead. 
Cas.  131:  "Before  the  recent  act  of  Parliament,  9  and  10  Vict,  c. 
93,  for  compensating  the  families  of  persons  killed  by  accidents, 
no  action  at  law  was  maintainable  against  a  person,  who,  by  his 
wrongful  act,  neglect,  or  default,  caused  the  death  of  another, 
though  under  circumstances  which  would  have  given  the  sufferer 
a  right  of  action,  had  he  survived ;  and  the  husband,  wife,  parent, 
or  children  of  the  deceased  were  without  remedy  against  the 
wrong-doer,  by  whom  they  had  been  deprived  of  comfort  and  sup- 
port." 

It  is  sought,  however,  very  ingeniously,  to  maintain  this  action, 
and  to  claim  the  benefit  of  the  statute,  on  the  ground  that  the  wife 
always  bad,  by  the  law  of  nature,  a  right  to  indemnity  for  the  loss  of 
her  husband,  and  whenever  a  remedy  is  provided,  as  it  is  contended 
has  been  furnished  by  the  statute,  the  right  then  existing  will  be 
thereby  upheld  and  enforced. 

The  proposition  thus  asserted  involves  another,  that,  if  admitted, 
the  remedy  may  be  claimed  within  any  jurisdiction  where  the 
wrong-doer  can  be  served  with  process ;  and  the  result  must  neces- 
sarily be,  that  it  is  immaterial  where  the  act  took  place  which 
caused  the  decedent's  death.  In  such  a  case  the  venue  would  be 
transitory,  and  the  judicial  tribunals  of  any  state  or  country  may 
take  cognizance  of  the  complaint. 

A  very  able  exposition  of  what  are  urged  to  be  our  natural 
114]  rights  has  been  submitted  by  counsel,  and  the  *various  rela- 
tions we  sustain  to  our  race  very  skillfully  examined  and  discussed; 
but  sitting  as  a  court  of  law  established  by  law,  and  deriving  our 
power  to  adjudicate  wholly  from  the  law,  however  instructive  and 
curious  are  the  distinctions  made  in  the  argument,  we  can  not  ap- 
preciate their  application  nor  admit  their  soundness ;  nor  can  we 
regard  the  maxim  "ubijus,  ibi  remedium"  urged  upon  us  with  so 
much  zeal,  as  a  license  on  our  part  to  disregard  established  rules, 
to  create  a  new  remedy,  and  certainly  not  to  provide  a  new  right 
of  action. 

When  wo  become  members  of  any  civil  or  political  organization, 
we  look  alone  to  the  government  under  which  we  live  to  provide 
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the  means  of  protection  for  our  persons  and  property.  If  these 
means  prove  inadequate,  the  law-making  power  must  be  invoked 
to  furnish  a  sufficient  remedy,  and,  if  necessary,  confer  a  right  that 
did  not  exist  before.  It  never  could  be  permitted  that  the  party 
aggrieved  might  assume  a  right  to  exist,  and  provide  also  a  rem- 
edy to  enforce  it ;  such  an  admission  would  take  from  the  legisla- 
ture the  power  to  enact  the  law,  and  from  the  courts  the  authority 
to  expound  it. 

There  always  have  been,  and  ever  must  be,  in  the  imperfect  ad- 
ministration of  human  law,  many  cases  of  hardship,  indeed  of 
great  suffering,  where  no  relief  can  be  given  by  the  courts,  and 
these  cases  will  continue  to  occur  while  the  business  of  the  world 
is  subject  to  so  many  changes,  and  is  conducted  by  such  a  diversity 
of  instruments.  "Damnum  absque  injuria"  are,  in  legal  parlance,' 
household  words,  recognized  as  a  settled  rule  of  judicial  action, 
which  must  determine  all  questions  to  which  it  properly  applies, 
how  over  apparently  unjust  may  seem  its  application. 

•Instances  might  be  multiplied  in  which  wrongs  the  most  [115 
grievous  are  without  legal  redress.  Thus  the  seduction  of  a  daugh- 
ter, not  in  her  father's  service,  actual  or  constructive,  furnishes  no 
right  of  action  to  the  parent,  and  the  injured  party  herself  is  with- 
out remedy.  However  erroneous  may  be  the  opinion  of  the  judge 
who  decides  a  legal  controversy  ;  however  unfit  he  may  be  to  hold 
a  seat  on  the  bench ;  however  ruinous  to  the  fortunes  of  suitors 
may  bo  his  judgments,  he  is  yet  protected  by  the  same  law  he  has 
not  the  capacity  to  expound ;  unless  he  has  mingled  malice  with 
his  ignorance,  he  enjoys  perfect  indemnity.  And  so  the  owner  of 
land,  while  excavating  the  soil,  though  immediately  adjoining  his 
neighbor's  property,  if  he  is  guilty  of  no  wanton  or  careless  act, 
can  not  be  held  to  answer  in  damages,  though  the  consequence  of 
the  excavation  may  be  the  falling  of  an  adjacent  building.  His  act 
may  have  produced  the  injury,  but  it  was  his  privilege  to  occupy 
and  improve  bis  own  estate,  and  only  when  he  shall  have  abused 
the  right  can  he  be  made  responsible. 

Perhaps  a  more  familiar  and  yet  striking  illustration  of  the 
maxim  may  be  found  in  the  rule  that  compels  the  creditor  of  the 
general  government  or  of  a  stato  to  ask  as  a  favor  what  he  certainly 
should  be  permitted  to  demand  as  a  right.  The  slow  and  uncertain 
remedy  by  petition  to  the  legislature  is  the  only  mode  of  relief,  and 
too  often  when  it  is  sought  the  simplest  justice  is  either  postponed 

607 


116, 117       SUPERIOR  COURT  OP  CINCINNATI.     [Vol.  II. 

Campbell  v,  Rogers. 

or  utterly  denied.  It  can  not  then  be  predicated,  from  the  assump- 
tion of  the  existence  of  a  natural  right,  that  it  necessarily  follows 
there  is  always  a  remedy. 

The  case  of  Ashby  v.  White  et  al.,  Lord  Raym.  938,  is  generally 
cited  to  exemplify  the  rule  that  where  there  is  a  right  there  is  a 
116]  remedy ;  but  it  was  not  contended  by  *the  counsel  then  nor 
held  by  the  court,  when  it  was  heard  and  decided  in  the  King's 
Bench,  nor  when  it  was  finally  determined  in  the  House  of  Lords 
(1  Bro.  Pari.  Cas.  48),  that  there  was  any  other  than  legal  rights 
of  which  the  judicial  tribunals  could  take  cognizance. 

In  Paisly  v.  Freeman,  3  T.  R.  45,  the  judge  lays  down  the  rule, 
"  that  where  cases  are  new  in  their  principle  it  is  necessary  to  have 
recourse  to  legislative  interposition  to  remedy  the  grievance ;  but 
whero  the  case  is  only  new  in  the  instance,  and  the  only  question 
is  upon  the  application  of  a  principle  recognized  in  the  law  to  such 
new  case,  it  will  be  just  as  competent  for  the  courts  to  apply  the 
principle  to  any  case  that  may  arise  two  centuries  hence  as  it  was 
two  centuries  ago." 

The  same  ruling  is  found  in  Russell  v.  The  Hen  of  Devon,  2  T. 
R.  667.  It  was  there  held  that  no  foundation  existed  upon  which 
the  action  could  be  supported,  and  if  it  had  been  intended  the  leg- 
islature would  have  interfered  and  given  a  remedy.  And  Lord 
Kenyon,  in  referring  to  the  statute  of  Winton,  to  illustrate  the 
principle  decided,  remarked :  "  That  the  reason  of  the  statute  was, 
as  the  hundred  were  bound  to  keep  watch  and  ward,  it  was  sup- 
posed that  those  irregularities  which  led  to  robbery  must  have  hap- 
pened by  their  neglect ;  but  it  never  was  imagined  that  the  hun- 
dred could  have  been  compelled  to  make  satisfaction,  until  the  stat- 
ute' giving  the  remedy  was  passed ;  and  undoubtedly  no  action 
could  be  maintained  before  that  time." 

In  Le  Caux  v.  Eden,  2  Doug.  601,  where  an  action  of  trespass  was 
brought  for  taking  a  vessel  at  sea  as  a  prize,  upon  the  question  be- 
ing made  whether  such  an  action  should  lie,  it  was  determined  that 
117]  "  inasmuch  as  there  *  never  had  been  an  action  brought  in 
such  a  case,  a  case  that  must  have  frequently  occurred  if  such  an 
action  would  lie,  that  circumstances  went  strongly  to  show  the  gen- 
eral opinion  of  the  profession  to  be  that  no  such  action  would  lie." 
The  same  argument  is  very  elaborately  urged  by  Dallas,  C.  J.,  in 
deciding  the  case  of  the  Duke  of  Newcastle  v.  Clarke,  8  Taunt. 
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620 ;  and  by  Beardsly,  J.,  in  Costigan  v.  the  Mohawk  &  Had.  Rail 
Boad,  2  Denio,  609. 

From  the  examination  of  the  cases  we  have  quoted,  as  upon  gen- 
eral principles,  we  mast  conclude,  that  where  there  is  no  clearly  de- 
fined legal  right  there  can  be  no  remedy ;  and  where  a  right  not 
before  existing  is  created  by  statute,  and  a  remedy  given,  the  right 
can  alone  be  asserted  in  the  mode  authorized  by  the  statute.  The 
common  law  or  the  law  of  nature  can  not  be  appealed  to  to  sustain 
the  right  or  aid  the  remedy ;  Miller  v.  Taylor,  4  Burr.  2320 ;  City 
of  Boston  v.  Shaw,  1  Mete.  138 ;  Moncrief  v.  Eli,  17  Wend.  405. 

The  statute  upon  which  this  suit  is  brought  is  in  derogation  of 
the  common  law  and  the  practice  of  the  courts  in  that  it  confers 
upon  the  personal  representative  a  right  hitherto  unknown.  Had 
the  decedent  when  living  commenced  his  action  for  a  personal  in- 
jury, it  would  have  abated  by  his  death,  and  of  course  there  would 
be  no  survivorship  to  the  heir  or  administrator ;  and  it  never  has 
been  supposed  that  damages  for  torts  to  the  person,  not  yet  reduced 
to  a  judgment,  were  "  bona  notabilia"  to  give  jurisdiction  to  the 
Court  of  Probate,  or  a  fund  for  the  benefit  of  creditors.  Yet  the 
legislature  have  practically  declared  that  the  action  survives,  and 
damages  may  be  recovered,  though  the  injured  party  has  deceased. 

The  *  remedy  is  not  given  to  the  wife,  the  child,  or  any  [118 
near  relative,  but  conferred  upon  the  personal  representative  alone, 
who  is  thereby  invested  with  a  new  character.  He  is  no  longer  the 
administrator  merely  of  the  decedent's  estate,  to  collect  and  distrib- 
ute the  assets,  but  is  made  the  trustee  of  others,  who  alone  are  in- 
terested in  the  new  relation  he  sustains.  His  duties  are  changed, 
for  he  can  not  be  controlled  by  the  general  law  prescribing  his  con- 
duct, nor  held  responsible  for  the  execution  of  his  trust  by  the 
Court  of  Probate.  The  introduction  of  a  principle  so  anomalous, 
we  can  not  but  think,  not  only  gives  an  extraordinary  remedy,  but 
clearly  creates  a  new  right  of  action. 

We  are  thus  brought  to  the  only  remaining  question :  can  a  for- 
eign administrator,  for  the  death  of  a  non-resident  intestate,  and 
where  the  act  producing  it  occurred  without  the  state,  be  allowed 
the  benefit  of  the  statute? 

By  the  section  236  of  the  law  of  1840,  foreign  execntors  and  ad- 
ministrators are  permitted  to  sue  in  our  courts,  and  thus  enjoy  a 
priviloge  that  would  otherwise  depend  upon  comity  only.  When 
they  seek  the  aid  of  our  tribunals  to  enforce  foreign  contracts, 
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no  relief  will  be  granted,  if  the  courts  where  the  cause  of  action 
first  arose  would  not  have  upheld  them  ;  if  the  agreement  was  void 
by  the  lex  loci,  it  will  not  be  enforced  by  the  lex  fori;  and  bo  if 
there  is  no  right  to  recover  for  an  alleged  injury  in  the  state  where 
it  is  said  to  have  been  committed,  there  can  be  none  in  any  other 
state.  It  can  not  be  argued  that  the  character  of  the  act  producing 
the  injury  excepts  the  case  from  the  general  principle  ;  but  on  the 
contrary,  every  claim  that  is  attempted  to  be  asserted  in  Ohio, 
which  had  its  origin  in  Kentucky,  must  have  been  authorized  by 
119]  her  *laws.  If  they  do  not  recognize  its  existence,  it  has  no 
legal  vitality  here. 

The  record  before  us  establishes  the  fact,  that  the  decedent  came 
to  his  death  on  the  Ohio  river,  between  the  States  of  Kentucky  and 
Indiana ;  and  if  the  right  of  action  then  accrued,  it  must  have  been 
permitted  by  the  laws  of  one  or  the  other  of  these  states,  as  the 
jurisdiction  of  both  was  mutual  and  co-ordinate  over  the  subject. 

In  neither  of  those  states  could  the  wife  or  children  of  the  dece- 
dent have  sued  at  common  law  for  the  loss  of  the  husband  or  the 
father.  The  Court  of  Appeals  of  Kentucky  so  decided,  *in  Eden 
v.  Lexington  &  Frankfort  Railroad  Company,  12  B.  Alon.,  204;  and 
we  understand  the  same  doctrine  is  held  in  Indiana;  and  in  neither 
state  was  there  a  statute  like  ours  conferring  a  right  of  action  upon 
the  personal  representative. 

Would  it  then  bo  just  to  the  courts  of  these  states,  or  to  our  own 
citizens,  to  extend  the  provisions  of  our  statute  to  those  for  whom 
it  was  not  enacted,  and  whose  claims  it  was  never  intended  to  em- 
brace ?  We  believe  that  the  statute  was  passed  to  protect  those 
within  our  own  jurisdiction,  and  who  were  thus  subject  to  our  laws ; 
not  to  include  torts  committed  in  other  states.  Any  other  con- 
struction might  apply  the  very  stringent  penalties  of  the  "  act  of 
1854,  to  provide  against  the  evils  resulting  from  the  sale  of  intox- 
icating liquors,"  to  every  state  in  the  Union,  and  permit  the  results 
of  intoxication  in  Maine  or  California  to  be  measured  by  a  rule  that 
did  not  exist  where  the  drunkenness  was  occasioned.  The  person 
who  may  have  caused  the  injury  need  only  be  found  in  Ohio,  and 
the  retribution  of  our  statute  will  be  visited  upon  him.  Such  we 
c&n  not  believe  is  the  law. 

120]     *We  can  not  take  notice  of  the  criminal  codes  of  our  sister 
states,  nor  enforce  the  penalties  they  impose,  nor  can .  our  courts 
punish  an  offense  committed  without  our  jurisdiction ;  and  so  far 
510 


Vol.  II.]  GENERAL  TERM.  121 

Campbell  v.  Rogers. 


has  this  rale  been  extended,  that  in  Indiana  v.  Johns,  et  al.,  5  Ohio, 
217,  it  was  held  that  a  suit  could  not  be  maintained  upon  a  penal 
bond  given  m  another  state,  where  its  breach  subjected  the  obligor 
to  a  statutory  penalty.  See  also,  The  Antelope,  10  Wheat.,  66-123 ; 
Scoville  t>.  Canfieid,  14  Johns.  338-340 ;  Folliott  v.  Ogden,  1  F. 
Black.  135. 

When  the  legislature  of  Mississippi,  a  few  years  since,  declared 
that  the  survivor,  in  a  duel,  should  be  compelled  to  support  the 
family  of  his  victim,  it  never  was  supposed  the  law  was  extra-ter- 
ritorial, and  wo  have  yet  to  learn  that  the  survivor  in  any  fatal  ren- 
contre in  tho  states  contiguous  was  held  amenable  to  the  penalty, 
should  he  afterwards  have  become  a  resident  of  Mississippi. 

Thiri  example  presents  perhaps  an  extreme  cose,  but  it  clearly 
proves,  we  think,  the  general  rule,  that  no  such  action  could  be 
maintained. 

We  have  already  stated  that  the  plaintiff  could  not  maintain  an 
action  like  the  present,  in  either  of  the  states  having  jurisdiction 
over  tho  offense  complained  of,  at  the  time  it  was  committed.  No 
such  right  as  that  now  asserted  existed  there ;  but  by  the  law  of 
Ohio,  the  personal  representative  is  made  the  trustee  of  the  dece- 
dent's kindred,  among  whom  the  "damages,  when  recovered,  are  to 
be  distributed ;  and  it  necessarily  follows,  the  foreign  administrator, 
if  allowed  to  sue  in  Ohio,  must  bo  subject  to  the  same  rule ;  and  yet 
it  is  difficult  to  understand  how  the  plaintiff,  who  derives  all  her 
power  from  the  Probate  Court  in  Kentucky,  and  is  accountable  only  to 
*the  tribunal  where  she  has  given  her  bond,  can  claim  a  new  [121 
character,  and  assume  new  relations  in  Ohio.  The  damages,  in 
the  event  of  a  recovery,  would  be  assets  in  her  hands,  to  be  dis- 
tributed as  required  by  the  law  of  the  domicile,  not  of  the  forum. 
No  trust  exists  by  virtue  of  any  statute  of  Kentucky,  and  we  can 
not  perceive  how  those  who  would  be  entitled  by  the  law  of  Ohio 
to  participate  in  the  fund,  could  compel  a  distribution.  The  law 
of  descents  here  is  the  rule  presented,  and  yet  it  would  be  a  novel 
doctrine  if  the  heirs  of  the  decedent  could  take  their  share  of  his 
personal  estate  by  any  other  rule  than  that  which  prevails  in  Ken- 
tucky. 

We  have  examined  the  question  before  us  in  all  its  phases,  with 
an  anxious  desire  to  ascertain  the  true  rule  of  decision  in  a  case 
that  is  at  once  novel  and  interesting.  Our  researches  have  thor- 
oughly convinced  us  that  the  plaintiff  has  no  right  to  maintain  the 
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action,  and  the  judge,  in  00  affirming  the  law,  committed  no  error. 
We  hold  the  statute  of  1651  has  no  extra-territorial  jurisdiction  ; 
that  it  was  intended  to  operate  only  in  this  state ;  that  it  created  a 
new  right  of  action,  and  famished  a  new  remedy,  neither  of  which 
can  be  extended  to  the  present  case. 

The  principle  upon  which  we  decide  the  question,  has  been  re- 
cognized by  the  Supreme  Court  in  the  construction  they  have  given 
to  the  law  of  1840,  "authorizing  the  collection  of  claims  against 
steamboats."  In  Champion  v.  Janitzen,  16  Ohio,  91 ;  Goodsell  v. 
St.  Louis,  Id.  178,  it  was  held  no  extra-territorial  jurisdiction  could 
be  claimed  under  the  statute ;  its  provisions  were  intended  to  oper- 
ate, and  could  only  operate,  within  the  state,  or  the  waters  border- 
ing on  the  state. 

122]  *And  we  but  affirm  the  same  rule  when  we  apply  it  to  the 
present  action. 

The  judgment  at  special  term  is  affirmed. 

Ketchum  &  Headington,  for  plaintiff. 

Lincoln,  Smith  &  Warnock,  for  defendant. 


General  Term — Jane,  1855. 
Before  Justices  Spkkcsb,  Gholsox,  and  Stoker. 

The  Merchants  and  Manufacturers'  Insurance  Company  kt 

al.  v.  Charles  Duffield  et  al. 

1.  The  legal  meaning  of  the  term  abandonment,  as  used  in  a  policy  of  insurance, 

is  a  transfer  to  the  underwriter  of  the  interest  of  the  assured  to  the  extent 
that  interest  is  covered  by  the  policy. 

2.  A  policy  of  insurance  contained  the  following  clause :  u  And  in  all  cases  of 

abandonment,  the  assured  shall  assign,  transfer,  and  set  over  to  said  insur- 
ance company  all  their  interest  in  and  to  the  said  steamboat,  and  every 
part,  free  of  all  claims  and  charges  whatever."  The  steamboat  was  assured 
only  as  to  three-fourths  of  its  value — was  wrecked  and  abandoned  to  the 
insurance  offices. 

Held,  that  the  abandonment  spoken  of  in  the  clause  and  noted  from  the  policy, 
could  only  be  an  abandonment  in  the  legal,  technical  sense  of  the  word, 
and  the  owner  had  an  interest  of  one-fourth  in  the  boat  after  abandon- 
ment, as  to  which  they  were  their  own  insurers. 

[Affirmed,  6  Ohio  St.  200;  4  A.  L,  R  662;  vide  15  Ohio  St.  292.] 
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An  insurance  was  effected  on  the  steamboat  Sam  Cloon,  in  four 
insurance  companies;  the  agreed  value  of  the  beat  being  $20,000, 
and  the  amount  insured  in  each  office  $3750,  or  in  all  $15,000. 
The  policy  in  each  case  was  in  the  same  form  and  with  the  same 
conditions. 

The  steamboat  having  been  sunk  in  the  Mississippi  river,  was, 
by  a  writing  executed  for  the  purpose,  abandoned  to  the  insurance 
companies,  who,  by  means  of  persons  acting  for  them,  raised  the 
boat,  and  realized  from  the  wreck,  after  deducting  charges  and  ex- 
penses, the  sum  of  *three  thousand  dollars.  The  present  [123 
action  was  brought  by  the  owners,  who  effected  the  insurance,  to 
recover  one-fourth  of  that  sum,  claiming  that  they  still  retained, 
after  the  abandonment,  an  interest  of  one-fourth  in  the  wreck. 
This  claim  was  resisted  by  the  insurance  companies  on  the  ground 
that,  by  the  terms  and  conditions  of  the  policies,  the  owners  were 
required  to  abandon  not  only  to  the  extent  of  the  interest  insured, 
but  all  interest  in  the  subject-matter  insured.  The  part  of  the 
policies  supposed  to  bear  on  this  question  was  as  follows :  "  And  in 
case  of  loss  or  misfortune  as  aforesaid,  it  shall  be  the  duty  of  the 
assured,  their  agents  or  assigns,  to  use  every  reasonable  effort  for 
the  safeguard  and  recovery  of  the  said  steamboat,  and  every  part 
thereof,  and  if  recovered,  to  cause  the  same  to  be  forthwith  re- 
paired, if  practicable ;  and  in  case  of  neglect  or  refusal  on  the  part 
of  ttie  assured,  their  agents  or  assigns,  to  adopt  prompt  and  suffi- 
cient measures  for  the  safeguard  and  recovery  thereof,  then  said 
insurers  are  hereby  authorized,  and  shall  have,  the  election  to  in- 
terpose and  recover  said  steamboat,  and  cause  the  same  to  be  re- 
paired for  account  of  the  assured,  to  the  charges  of  which  the  said 
insurance  company  will  contribute  in  proportion  as  the  sum  herein, 
insured  bears  to  the  agreed  value  in  this  policy,  or  to  consider  such, 
neglect  or  refusal  as  an  abandonment,  and  be  entitled  to  recover 
said  steamboat,  or  any  part  thereof,  at  their  own  expense,  and  for- 
th eir  own  use  and  benefit ;  and  in  no  case  whatever  shall  the  as- 
sured have  the  right  to  abandon,  until  it  shall  be  ascertained  that 
the  recovery  and  repairs  of  said  steamboat  are  impracticable,  nor 
sell  the  wreck,* or  any  part  thereof,  without  the  consent  of  this 
company ;  and  in  all  cases  of  abandonment  the  assured  shall  assign, 
^transfer,  and  set  over  to  said  insurance  company  all  their  inter-  [124 
est  in  and  to  the  said  steamboat,  and  every  part  thereof y  free  of  all' 
claims  and  charges  whatever.11 
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Od  the  submission  of  the  action  to  be  tried  by  the  court  at  spe- 
cial term,  a  judgment  was  rendered  in  favor  of  the  insured  for  one- 
fourth  of  the  sum  realized  from  the  wreck.  To  reverse  this  judg- 
ment, a  petition  in  error  was  filed  by  the  insurance  companies. 

Gholson,  J.,  delivered  the  opinion  of  the  court : 

The  principle  and  foundation  of  all  insurance  is  indemnity.  The 
contract  of  insurance  can  not  be  made  a  cover  for  gambling.  It 
was  at  one  time  supposed  in  England  that  valued  policies,  as  th«*y 
are  called,  were  invalid,  as  falling  under  the  prohibition  against 
wager  policies.  But  they  were  sustained  as  an  estimate  by  agree- 
ment of  the  parties  of  the  value  of  the  subject-matter  of  insurance. 
In  the  absence  of  fraud,  in  case  of  a  total  loss,  the  estimate  of  value 
so  made  must  stand,  but  an  average  loss  opens  the  policy.  8hawe 
v.  Felton,  2  East,  109;  7  Mass.  369;  7  Ohio,  1  pt.  284. 

In  an  open  policy,  if  a  loss  happen,  the  value  of  the  subject- 
matter  of  insurance  is  fixed  by  reference  to  the  time  of  the  insur- 
ance, as  in  case  of  a  vessel,  at  the  time  of  the  commencement  of 
the  voyage.  And  the  only  difference  seems  to  be,  that  what  in  one 
case  would  be  matter  of  proof,  is  in  the  other  matter  of  agreement. 
2  East,  109, 117;  7  Mass.  369. 

Now  an  insurance  may  be  to  the  extent  of  a  full  indemnity,  or 
for  a  partial  indemnity ;  and  to  the  extent  that  there  is  no  indem- 
nity, the  owner  of  the  subject-matter  of  insurance  has  been  said  to 
fee  his  own  insurer. 

125]  *So  an  indemnity  to  a  certain  extent  may  be  obtained  by  a 
contract  with  A.;  to  a  certain  other  extent  with  B.,  and  so  on ;  and 
•still  these  several  contracts  may  not  provide  for  a  full  indemnity ; 
"to  a  certain  extent  the  owner  may  be  uninsured. 

In  an  ordinary  case  where  there  is  a  partial  loss,  there  takes 
place  what  is  termed  an  adjustment;  "and  the  rate  of  the  loss  be- 
ing ascertained,  the  insurer  is  liable  in  the  proportion  which  the 
•sum  insured  bears  to  the  actual  value  of  the  property  included  in 
the  risk  described  in  the  policy."  7  Mass.  374 ;  2  J.  C.  36.  The 
'effect  of  this  rulo  is,  as  has  been  stated,  to  make  the  owner  of  the 
property  insured  contribute  to  his  own  loss  in  proportion  as  any 
part  of  its  value  may  be  uninsured.  To  secure  a  full  indemnity,  he 
must  insure  to  the  full  value  of  the  property.  ThiB  rule  of  con- 
tribution does  not  apply  under  a  policy  against  fire.     6  Pick.  186. 

Where  there  has  been  in  fact  a  partial  loss,  but  the  insured  has 
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made  an  abandonment  to  several  insurers,  and  has  been  paid  the 
amount  of  the  indemnity  for  which  he  contracted,  the  same  not  ex- 
tending to  the  whole  value  of  the  subject-matter  insured,  is  the  ad- 
justment made  on  the  same  principle?  Is  the  owner  considered 
in  this  case,  as  in  the  other,  in  the  light  of  an  insurer?  Or  does  he 
renounce  this  right  by  the  abandonment? 

It  is  expressly  stated  in  the  elementary  books,  "  that  the  aban- 
donment can  not  transfer  the  interest  of  the  assured  any  further 
than  that  interest  is  covered  by  the  policy."  Arn.  1159.  This  is 
in  accordance  with  the  rule  laid  down  in  5  Pet.  622. 

Indeed,  the  general  proposition  on  this  subject  was  not  contro- 
verted in  the  argument,  but  the  right  of  the  ^assured  to  con-  [126 
tribution  in  the  case  stated  was  admitted ;  at  least  it  was  admitted 
that  such  was  the  doctrine  in  all  the  recent  elementary  works  on 
insurance.* 

Admitting  that  after  an  abandonment  to  insurers,  the  amount  of 
whose  policies  does  not  cover  the  value  of  the  subject-matter  in- 
sured, the  owner  would  be  entitled  to  his  proportion  of  what  might 

*  Although  the  general  doctrine  was  not  controverted  in  this  case,  yet  in  a 
case  probably  on  a  policy  similar  to  the  one  on  which  the  present  controversy 
arose,  the  court  in  Kentucky  appears  to  have  arrived  at  a  different  conclusion, 
and  to  have  placed  its  decision  on  the  ground  that  the  general  doctrine  was 
different  from  that  admitted  in  this  case,  as  having  been  laid  down  in  the 
elementary  books.  In  the- case  of  Cincinnati  Insurance  Company  v.  Bake  well, 
4  B.  Men.  641,  544,  it  is  said:  "The  claim  of  Farrow  to  a  ratable  interest  in  the 
net  proceeds  of  the  sale,  proportioned  to  the  uninsured  part  of  the  boat's  agreed 
value  in  the  policies,  as  it  could  only  be  made  in  that  shape  on  the  ground  that 
the  abandonment  was  effectual,  so  it  is,  in  our  opinion,  precluded  by  the  same 
fact,  upon  the  principle  that  an  abandonment,  legally  made,  puts  the  under- 
writers completely  in  the  place  of  the  assured,  and  operates  in  effect  a  transfer 
of  property;  Chesapeake  Insurance  Company  v.  Stark,  6  Cranch,  272;  Col.  In- 
surance Company  v.  Ashby,  etc.,  4  Pet.  S.  C.  144,  etc.,  etc.  And  on  this  princi- 
ple, with  regard  to  which  we  have  sesn  no  contrariety  of  opinion  or  authority, 
the  claim  was  rejected  by  the  chancellor.  We  may  add,  without  deciding  that 
such  a  claim  would  not,  under  any  circumstances,  be  admissible,  that  as  it  is 
optional  with  the  insured,  even  when  he  has  the  undoubted  right  of  abandon- 
ment, either  to  retain  the  property  and  seek  his  indemnity  in  what  may  be 
saved  by  himself  and  in  his  remedy,  if  he  has  one,  for  a  partial  loss,  or  by 
abandoning  the  property  to  secure  a  recovery  for  a  total  loss,  leaving  to  the 
underwriter  the  chance  of  indemnity  by  saving  what  he  can,  at  his  own  risk 
and  expense,  there  is  at  least  no  equity  in  allowing  the  insured  after  such  aban- 
donment to  come  in  for  any  share  of  what  may  be  saved,  while  the  underwriter 
is  not  indemnified." 
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be  saved,  it  is  claimed  that  this  right  is  cat  off  by  a  clause  in  the 
policies  in  this  case.  Indeed,  that  is  the  only  question  made  by  the 
counsel  for  the  parties  in  their  argument,  and  we  have  referred  to 
the  principles  before  adverted  to,  only  for  the  proper  understand- 
ing of  that  question,  and  in  aid  of  a  true  construction  of  the  policies, 
on  which  a  correct  decision  must  depend. 

127]  *The  legal  effect  of  an  abandonment — the  meaning  of  that 
term  is  now  well  understood  by  all  who  are  conversant  in  matters 
of  insurance.  When,  therefore,  we  find  the  term  used  in  a  policy 
of  insurance,  we  are  bound  to  suppose  that  the  parties  have  used 
it  in  its  legal  sense.  In  that  sense  it  certainly  does  not  mean  sim- 
ply an  abandonment  of  the  vessel;  for  an  abandonment  may  be 
effectually  made  by  an  insured,  who  at  the  same  time  retains  pos- 
session of  the  vessel  or  goods  abandoned,  and  sells  or  disposes  of 
the  same.  Indeed,  it  is  his  duty  to  do  so,  unless  the  abandonment 
be  accepted.  And  we  need  not  say  that  an  abandonment  may  bo 
effectual  without  any  acceptance.  So  a  vessel,  when  in  a  position 
which  might  woll  justify  an  abandonment,  in  its  technical  sense,  as 
understood  in  the  law  of  insurance,  may  be  ever  so  completely 
abandoned  in  a  literal  sense ;  and  yet  such  an  act  has  nothing  to 
do,  and  is  in  no  manner  connected  with  an  abandonment  in  a  tech- 
nical sense. 

An  abandonment,  as  that  term  is  understood  when  applied  to 
contracts  of  insurance,  means  the  yielding  up  or  surrendering  to  the 
insurer  by  the  insured  of  the  interest  in  the  property  covered  by 
the  insurance.  It  is  usually  done  by  the  owner  of  the  property 
when  informed  of  the  peril  or  loss.  He  gives  to  the  insurer  notice 
of  an  abandonment.  The  effect  of  an  abandonment  is  to  place  the 
insurer  in  reference  to  the  interest  covered  by  the  policy  in  the 
place  of  the  insured.  Some  of  the  expressions  used  on  this  subject 
in  the  books  are  very  strong,  and  might  well  lead  to  the  idea  that 
the  abandonment  extended  to  the  whole  interest  owned,  and  not 
merely  that  insured.    4  B.  Mon.  544. 

128]  When  an  insurer  elects  to  claim  a  total  loss,  as  he  may  *in 
some  cases  where  it  is  not  so  in  fact,  "  as  the  thing  insured  or  a 
portion  of  it  still  exists,  and  is  vested  in  him,  the  very  principle  of 
the  indemnity  requires  that  he  should  make  a  cession  of  all  his  right 
to  the  recovery  of  it,  and  that  too  within  a  reasonable  term  after 
he. receives  intelligence  of  the  accident,  that  the  underwriter  may 
be  entitled  to  all  the  benefit  of  what  may  still  be  of  any  value ; 
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and  that  he  may,  if  be  pleases,  take  measures,  at  his  own  costs,  for 
realizing  or  increasing  that  value."  Roux  v.  Salvador,  3  Bingh.  N. 
C.  266  ;  32  E.  C.  L.  110-120. 

"  The  abandonment,  where  properly  made,  operates  as  a  transfer 
of  the  property  to  the  underwriter,  and  gives  him  a  title  to  it,  or 
what  remains  of  it,  as  far  as  it  was  covered  by  the  policy."  Pa- 
tapsco  Ins.  Co.  v.  Southgate,  5  Pet.  604,  622. 

With  this  understanding  of  the  legal  meaning  of  the  term 
"  abandonment,"  we  proceed  to  examine  the  clause  in  the  policies 
which  are  claimed  to  extend  the  effect  and  operation  of  an  abandon- 
ment beyond  the  limit  before  established  by  law.  The  clause  taken 
singly  is  as  follows:  "In  all  cases  of  abandonment  the  assured 
shall  assign,  transfer,  and  set  over  to  said  insurance  company  all 
their  interest  in  and  to  the  said  steamboat,  and  every  part  thereof, 
free  of  all  claims  and  charges  whatever."  Was  it  the  intention,  by 
the  introduction  into  the  policy  of  this  clause,  to  give  to  an  aban- 
donment an  effect  by  agreement  which  it  did  not  have  by  law  ? 

In  the  caso  just  cited  from  5  Peters,  it  is  said :  "  There  is  some 
diversity  of  opinion  among  the  elementary  writers  and  in  the  ad- 
judged cases,  as  to  what  will  constitute  a  valid  abandonment.  It 
seems,  however,  agreed  that  no  particular  form  is  necessary,  nor  is 
it  indispensable  that  it  *should  be  in  writing.  But  in  what-  [129 
ever  mode  or  form  it  is  made,  it  ought  to  be  explicit,  and  not  left 
open  as  matter  of  inference  from  some  equivocal  acts.  The  assured 
must  yield  up  to  the  underwriter  all  his  right,  title,  and  interest  in 
the  subject  insured."  In  view  of  the  remarks  in  the  extract  just 
quoted,  it  does  not  seem  improbable  that  the  fi-amer  of  the  policies 
under  consideration,  which  for  the  most  part,  and  especially  as  to 
the  clause  under  consideration,  are  printed  forms  for  general  use, 
may  have  intended  to  guard  against  the  difficulty  of  considering 
any  doubtful  or  equivocal  acts  an  abandonment,  by  a  requisition 
that  there  should  be  a  direct  transfer  and  assignment  of  the  interest, 
which  should  proporly  be  yielded  up  or  ceded  by  the  insured  to  the 
insurer  on  claiming  a  total  loss.  And  the  clause  may  also  have 
been  intended  to  insure  a  transfer  or  assignment  of  tho  interest  free 
from  the  claims  or  charges  of  other  persons. 

If  the  term  "  abandonment,"  in  the  first  part  of  the  clause  was 
used  in  its  legal  signification,  as  understood  in  the  law  of  insurance, 
then,  as  before  stated,  it  means  a  cession  of  the  interest  covered  by 
the  policy;  and  to  say  that  in  all  cases  of  such  a  cession  there  shall 
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be  a  transfer  or  assignment  of  all  interest  in  the  subject-matter  in- 
sured, free  of  all  claims  and  charges  whatever,  can  only  properly 
refer  to  the  form  or  mode  in  which  the  cession  is  to  be  effectuated, 
and  not  to  its  extent,  that  being  fully  shown  by  the  use  of  the  term 
"abandonment."  If  the  construction  claimed  for  the  plaintiffs  in 
error  be  correct,  then  the  term  "abandonment"  can  not  have  been 
used  in  its  proper  legal  sense,  and  the  clause  should  have  read :  "in 
all  cases  of  a  claim  for  a  total  loss  the  assured  shall  assign,  transfer, 
130]  and  set  over  (t.  e.  abandon,  cede,  by  assignment  *or  transfer), 
all  their  interest,"  etc.  The  abandonment  or  cession  is  consequent 
upon  the  claim  for  a  total  loss,  and  necessary  to  make  that  claim 
effectual,  as  explained  in  the  case  of  fioux  v.  Salvador,  before  cited. 
It  may  be,  if  the  intent  otherwise  required,  that  wo  would  be  jus- 
tified in  giving  to  the  term  "abandonment,"  the  sense  just  indi- 
cated ;  but,  as  the  latter  part  of  the  clauso  may  have  a  proper 
meaning,  without  extending  the  operation  and  effect  of  an  aban- 
donment beyond  that  ascribed  to  it  bylaw,  and  the  other  conditions 
and  clauses  of  the  policy  do  not  require,  but  rather  forbid  such  a 
construction,  and  it  would,  in  our  judgment,  be  attended  in  several 
respects  with  inconvenient  results,  we  do  not  feel  that  it  is  a  proper 
case  for  inferring  that  words  were  used  in  other  than  their  proper 
legal  sense. 

It  is  not  reasonable  to  suppose  that  the  framer  of  the  policies,  had 
he  intended  so  important  a  change  in  the  operation  and  effect  of  an 
abandonment,  as  to  make  it  include  not  only  the  interest  covered 
by  the  policy,  but  all  the  interest  of  the  insured  in  the  subject- 
matter  of  insurance,  would  have  left  that  intention  a  matter  of  doubt- 
ful inference,  or  would  have  failed  to  express  it  in  clear  and  apt 
language.  A  change  of  this  description  in  policies  of  insurance 
should  be  unambiguous.  It  might  in  very  many  cases  preclude  the 
insured  from  claiming  a  total  loss,  and  would  almost  invariably 
create  a  difficulty  where  insurances  had  been  effected  in  different 
offices,  and  they  were  unwilling  to  act  together,  for  the  insured 
eould  only  abandon  to  one,  and  as  that  might  bo  considered  a  sale 
or  disposition  of  the  wreck,  which  is  prohibited  by  the  policy,  it 
might  bo  doubtful  whether  he  could  recover  from  the  others,  even 
131]  for  a  partial  loss.  But  it  is  not  ^necessary  to  enter  more  mi- 
nutely into  the  inconveniences  which  might  result  from  such  a  con- 
struction, as  we  are  satisfied  that,  upon  the  language  used,  the  con- 
struction given  by  the  court  at  special  term,  resulting  in  a  recovery 
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by  the  insured,  may  be  maintained.     The  judgment  will,  therefore, 
be  affirmed. 

Bates  &  Scarborough,  Coffin  <fc  Mitchell,  for  plaintiffs  in  error. 

Nixon,  for  defendants. 


In  General  Term— December,  1856. 
Before  Justices  Spbxceb,  Gholson,  and  Stoker 

Nicholas  Longworth  v.  Richard  Mullaly. 

Plaintiff  filed  his  petition  under  sections  557, 558,  and  559  of  the  code,  to  recover 
possession  of  certain  real  estate.  The  defendant  sets  up  the  general  defense 
authorized  by  section  559,  and  also  a  counter-claim,  that  he  has  a  contract 
for  the  purchase  of  the  land,  and  asks  a  decree  for  specific  performance. 
The  plaintiff  answers  the  counter-claim,  and  denies  the  contract.  The  case 
went  to  the  jury,  and  under  the  direction  of  the  court  they  found  a  special 
verdict — that  the  defendant  was  in  possession  of  the  real  estate  at  the  time 
the  acticn  was  brought  under  the  said  contract ;  and,  as  to  the  counter-claim, 
they  found  there  had  been  mutual  dealings  between  plaintiff  and  defendant 
for  a  long  time,  which  they  on  the  evidence  could  not  adjust  so  as  to  find 
which  side  was  indebted,  etc.  Motion  for  a  new  trial  was  made  by  the 
plaintiff,  and  overruled.  And  the  court  adjudged  the  defendant  was  entitled 
to  the  possession  under  the  contract,  and  decreed  specific  performance  of 
said  contract ;  and  inasmuch  as  it  was  uncertain  how  much  of  the  purchase 
money  was  paid,  referred  it  to  a  master  to  report,  etc. 

At  this  stage  of  the  proceedings  the  plaintiff  filed  a  petition  in  error :     Held: 

1.  That  this  is  not  a  final  order,  to  which  a  petition  in  error  will  lie.    The  ac- 

tion is  still  pending,  awaiting  a  judgment. 

2.  That  the  entry  was  not  a  final  determination  of  the  rights  of  the  parties,  and 

consequently  the  petition  in  error  was  premature,  and  must  be  dismissed. 

[What  is  final  judgment,  Seney,  469,  sec.  370,  and  cases  cited ;  Final  order, 
lb.  623,  sec.  512,  and  cases  cited;  lb.  685,  694.] 

Gholson,  J.,  delivered  the  opinion  of  the  court .   - 
A  preliminary  question  arises  in  this  case,  whether  there  was  any 
judgment  or  final  order  at  the  special  term  to  authorize  the  peti- 
tion in  error  ? 
*The  code  expressly  defines  what  is  meant  by  the  terms  [132 
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14  judgment,"  "  order,"  "  final  order."  To  understand  the  definition 
of  a  "final  order,"  the  definition  of  a  "judgment"  must  be  con- 
sidered ;  for  without  a  reference  to  the  definition  of  the  former, 
there  is  some  ambiguity  in  the  definition  of  the  latter. 

UA  judgment  is  the  final  determination  of  the  rights  of  the  par- 
ties in  an  action."     Code,  sec.  370. 

"  Every  direction  of  a  court  or  judge,  made  or  entered  in  writing, 
and  not  included  in  a  judgment,  is  an  order."    Code,  sec.  509. 

"An  order  affecting  a  substantial  right  in  an  action,  when  such 
order  in  effect  determines  the  action  and  prevents  a  judgment,  and 
an  order  affecting  a  substantial  right  made  in  a  special  proceeding, 
or  upon  a  summary  application  in  an  action  after  judgment,  is  a 
final  order  which  may  be  vacated,  modified,  or  reversed,"  by  pe- 
tition in  error.    Code,  sec.  512. 

The  ambiguity  which  at  first  suggests  itself  in  the  last  definition 
apises  from  the  expression  "  prevents  a  judgment,"  but  this  am- 
biguity is  removed  by  inserting  the  definition  of  a  judgment.  The 
order  is  final,  if  thereby  a  substantial  right  in  the  action  is  affected, 
and  the  action  is  in  effect  determined  and  any  final  determination 
of  the  rights  of  the  parties  in  it  prevented. 

It  is  apparent  that  for  the  purpose  of  sustaining  a  petition  in  er- 
ror the  terms  "  judgment "  and  "  final  order  "  are  distinguishable. 
And  though  in  one  sense  a  judgment  will  be  the  final  order  in  an 
action,  yet,  in  reference  to  the  right  to  file  a  petition  in  error,  a 
final  order  is  not  properly  a  judgment. 

133]  A  final  order  must  affoct  a  substantial  right  to  *authorize 
a  petition  in  error.  Such  a  petition  can  not  be  sustained,  though 
the  order  determines  the  action  and  prevents  a  judgment,  unless  a 
substantial  right  in  the  action  be  affected.  A  final  order  must  in 
effect  determine  the  action.  If  after  an  order  the  action  still  re- 
mains pending,  awaiting  some  further  order  as  to  the  rights  of  the 
parties,  it  can  not  of  course  be  considered  a  final  order.  A  final 
order  is  not  a  judgment ;  it  prevents  a  judgment ;  and  if  after  any 
order  the  action  still  remains  pending  for  the  purpose  of  a  judg- 
ment, such  an  order  can  not  be  a  final  order,  authorizing  a  petition 
in  error. 

A  judgment  does  not  necessarily  determine  the  action,  but  is  a 

final  determination  of  the  rights  of  the  parties  in  an  action.   After 

a  judgment,  further  orders  may  be  required  to  obtain  the  benefit 

of  such  a  determination.    The  necessity  of  such  orders  will  not 
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prevent  the  filing  a  petition  in  error.  This  is  clearly  shown  by  the 
provisions  of  section  519  of  the  code.  It  appears  from  that  section, 
for  instance,  that  what  under  the  former  practice  would  have  been 
called  a  decree  for  the  sale  of  mortgaged  premises,  requiring  a 
subsequent  order  distributing  the  proceeds,  is  now  a  judgment  to 
reverse  or  vacate  which  a  petition  in  error  may  be  filed.  The 
present  case  is  different  from  anything  known  under  the  former 
practice.  The  action  was  brought  under  the  special  provisions  of 
the  code,  sections  557,  558,  and  559,  for  the  recovery  of  real  prop- 
erty, provisions  intended  as  a  substitute  for  the  action  of  ejectment. 
The  petition  is  in  the  general  form  authorized  by  those  provisions. 
The  answer  contains :  first,  a  defense,  in  the  general  form  author- 
ized by  section  559 ;  and  secondly,  a  counterclaim,  which  sets  up  a 
contract  for  the  sale  of  the  property,  and  *asks  a  specific  per-  [134 
formance.  To  the  counterclaim  there  is  an  answer  denying  the  con- 
tract. 

A  jury  was  impaneled  to  try  the  issues.  The  evidence  having 
been  received,  the  jury,  under  the  direction  of  the  court,  returned 
a  special  verdict  as  follows : 

'•  1.  We,  the  jury,  find  that  the  defendant,  at  the  time  of  bringing 
this  action,  was  and  still  is  in  possession  of  the  premises  described 
in  his  answer  under  the  contract  with  the  plaintiff,  in  said  answer 
set  forth,  and  that  he  has  no  other  title  to  such  possession. 

"  2.  We  further  find,  that  the  contract  was  not  considered  aban- 
doned by  the  defendant,  as  claimed  by  the  plaintiff,  but  held  by 
him  to  bo  in  full  force,  and  so  treated  by  the  parties. 

u  3.  We  also  find,  that  since  making  said  contract,  and  up  to  the 
fourteenth  day  of  February,  1851,  there  have  been  large  dealings 
between  the  parties,  involving  mutual  payments,  of  which  no  final 
settlement  has  been  made.  We  can  not  determine,  with  any  degree 
of  certainty,  whether  anything,  or  how  much,  has  been  paid  on 
said  contract. 

"  If,  upon  the  foregoing  finding,  the  court  should  be  of  the  opin- 
on  that  the  defendant  is  entitled  to  retain  possession  of  said  prem- 
ises, then  we  find  for  defendant;  otherwise  for  the  plaintiff." 

Afterward  the  following  entry  was  made  : 

"And  now  the  plaintiff,  having  moved  the  court  to  set  aside  the 
verdict  heretofore  rendered,  and  to  grant  a  new  trial,  and  the  same 
having  been  argued,  tho  court  overruled  the  said  motion. 

"  It  is  therefore  considered  by  the  court  that  the  defendant  is 

521 


135,  136       SUPERIOR  COURT  OP  CINCINNATI.      [Vol.  II. 

Longworth  v.  Mullaly. 

entitled  to  the  possession  of  the  premises,  in  the  petition  described 
under  the  contract  set  out  in  the  answer  and  counterclaim,  and  has 
a  right  to  have  from  the  plaintiff  a  specific  performance  of  the  same, 
and  a  conveyance  of  the  legal  title  thereof,  on  the  payment  of  the 
purchase-money  that  may  be  due  on  account  thereof.  And  inas- 
much as  it  is  uncertain  whether  any  part  of  said  purchase-money 
has  been  paid,  or  if  any  has,  how  much,  it  is  further  ordered  that 
this  cause  be. referred  to  Alexander  H.  McGuffey,  Esq.,  one  of  the 
masters  of  this  court,  to  take  testimony,  and  ascertain  and  report 
135]  *to  this  court  the  amount  due  and  payable  to  the  plaintiff 
under  said  contract,  for  the  purchase  of  said  premises,  and  what 
payments,  if  any,  have  been  made  thereon  by  the  defendant,  with 
their  dates,  and  what  amount,  if  any,  is  still  due  thereon,  and  make 
return  of  the  evidence  and  his  findings  thereon  to  the  next  term 
of  th  is  court. 

At  this  stage  of  the  action  the  present  petition  in  error  was  filed, 
and,  as  before  stated,  the  question  is  presented  whether  it  can  be 
sustained? 

Both  the  verdict  of  the  jury,  and  the  action  of  the  court  appear 
to  be  limited  to  the  issue  presented  on  the  counterclaim  of  the  de- 
fendant. The  effect  of  the  success  of  the  defendant  on  the  counter- 
claim was  doubtless  considered  as  fatal  to  any  right  of  recovery  on 
the  petition  of  the  plaintiff.  The  finding  of  the  jury  would  proba- 
bly have  warranted  the  entry  of  a  judgment  against  the  plaintiff, 
determining  any  right  claimed  in  the  petition,  but  we  think  a  fair 
construction  of  the  entry  made,  shows  that  such  a  determination 
was  made  to  depend  on  the  action  upon  the  counterclaim  of  the 
defendant. 

The  entry  in  the  case  can  not,  under  the  views  before  expressed, 
be  deemed  a  final  order.  The  action  is  still  pending,  awaiting  a 
judgment.  Indeed,  it  is  possible  that  the  judgment  may  be  finally 
for  the  plaintiff,  looking  only  at  the  verdict  of  the  jury  and  the  ac- 
tion of  the  court  so  far  as  it  has  gone.  Though  there  be  a  contract 
of  sale,  if  no  portion  of  the  purchase  money  has  been  paid,  and  the 
defendant,  after  an  opportunity  to  comply  on  his  part  by  payment, 
fails  to  do  so,  there  may  be  a  judgment  giving  the  plaintiff  the 
possession  of  the  land. 

The  next  inquiry  is,  whether  the  entry  is  a  final  determination 
of  the  rights  of  the  parties  in  the  action.    For  the  reason  already 
136]    stated,  if  the  determination  on  the  ^counterclaim  is  a  judg- 
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merit  to  reverse  or  vacate  which  a  petition  in  error  might  have  been 
filed,  had  it  been  a  petition  setting  up  a  contract  and  asking  a 
specific  performance,  a  like  effect4  may  probably  be  given  to  it, 
under  the  circumstances  of  the  present  case. 

Under  the  former  practice,  where  u  bill  was  filed  for  the  specific 
performance  of  a  contract,  we  know  of  no  case  in  which  any  order 
in  favor  of  a  plaintiff,  not  directing  a  conveyance,  has  been  consid- 
ered a  final  decree.  To  determine  the  rights  of  the  parties  in  such 
a  case,  the  acts  to  be  done  by  both  must  be  ascertained.  If  one  is 
entitled  to  the  land,  the  other  is  entitled  to  the  purchase  money.  It 
must  appear  that  the  latter  has  been  paid,  or  the  decree  must  pro- 
vide for  its  payment. 

The  present  case  appears  to  us  to  stand  in  that  position.  There 
has  been  no  final  determination  of  the  rights  of  the  parties.  The 
order  of  the  court  made  on  the  finding  of  the  jury  declures  that 
there  is  a  contract  between  the  parties,  and  that  it  should  be  per- 
formed. Facts  have  been  ascertained,  important  facts,  bearing  on 
the  rights  of  the  parties.  Other  facts  equally  important  remain  to 
be  ascertained,  as  to  which  an  inquiry  has  been  directed.  And 
there  can  be  no  definite  and  final  action  until  that  has  been  done. 

An  important  question  might  have  been  presented  at  special 
term,  and  may  yet  remain  to  be  considered  there,  whether  the  plain- 
tiff, under  section  562  of  the  code,  was  entitled  as  of  right  to  de- 
mand another  trial  ?  The  question  does  not  now  arise,  and  has  not 
been  considered.  The  petition  in  error  will  be  dismissed  as  having 
been  prematurely  filed  ;  there  being  in  consequence  no  jurisdiction. 

Worthington  <&  Matthews,  for  plaintiff. 

Ferguson  dc  Long,  for  defendant. 


♦General  Term — December,  1856.  [137 

Before  Justices  Spencer,  Gholsox,  and  Stoker. 

Thomas  B.  Young  et  al.  v.  The  Steamboat  Virginia. 

1.  The  statutes  of  Ohio  do  not  authorize  an  action  against  a  water  craft  by 
name,  when  the  cause  of  action  arises  out  of  the  territorial  limits  of  the 
state,  and  the  boat  has  undergone  a  change  of  ownership  (without  fraud  on 
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the  part  of  the  purchaser),  before  she  becomes  amenable  to  the  process  of 
the  courts  of  Ohio,  both  parties  being  non-residents  at  the  time  when  the 
boat  changed  owners. 
2.  Notice  to  one  or  more  stockholders  of  an  incorporated  company  (unless  he  is 
agent  of  the  company  for  that  purpose),  is  not  notice  to  the  company,  to 
bind  them. 

8.  The  notice  required  by  law  to  bind  a  water  craft  is  not  simply  that  work  has 
been  done  to  or  for  the  boat,  but  that  a  claim  exists  therefor  at  Vie  time  when 
the  boat  is  transferred. 

4.  Where  at  the  time  of  the  sale  of  a  boat  a  receipted  account  for  work  done 
on  the  boat  is  furnished  to  purchasers,  the  persons  who  signed  such  receipt 
are  estopped  from  setting  up  any  claim  against  such  boat  in  the  hands  of 
the  purchasers. 

[2  Handy,  80;  7  Ohio  St.  478;  10  Ohio  St.  682;  Vide  contra,  10  W.  L.  J.  80.] 

Petition  in  error  to  reverse  a  judgment  rendered  at  special 
term.    The  original  action  was  brought  by  T.  B.  Young  &  Co.,  to 
recover  for  supplies  furnished  by  them  in  the  equipment  of  the 
boat.     The  defense  set  up,  and  maintained  by  proof,  so  far  as  is 
necessary  to  explain  the  opinion  of  the  Court,  was  as  follows :  The 
steamer  Virginia  was  built  and  equipped  by  Scaif,  Atkinson,  and 
Okely,  at  Pittsburgh,  in  Pennsylvania,  upon  a  contract  made  be- 
tween them  and  the  Union  Line,  a  corporation  created  by  the  laws 
of  Virginia,  of  which  one  C.  V.  Wells  was  agent,  and  superintended 
such  building  and  equipment.     By  the  terms  of  this  contract,  Scaif, 
Atkinson,  and  Okely  were  to  build,  furnish,  and  equip  the  boat 
complete,  and  deliver  her  to  the  Union  Line  at  Wheeling  in  Vir- 
ginia ;  the  Union  Line  paying  to  the  contractors  such  sums  as  they 
should  be  required  to  pay  to  their  sub -contractors.     When  so  built 
and  equipped,  the  boat  was  taken  by  Scaif,  Atkinson,  and  Okely  to 
138]     Wheeling,  *there  delivered  to  the  Union  Line,  and  a  com- 
plete adjustment  and  payment  made  of  the  whole  contract  price, 
in  good  faith,  and  without  knowledge  of  the  plaintiff's  claim.   That 
the  supplies  furnished  by  the  plaintiffs  were  thus   furnished  to 
Scaif,  Atkinson,  and  Okely  on  their  individual  credit ;  and  a  bill  of 
the  same  afterwards  made  out,  charging  them  to  the  "  steamer  Vir- 
ginia and  owners  ;"  which  bill  was  closed  by  a  memorandum,  stat- 
ing that  the  same  was  "  transferred  and  charged  to  the  account  of  Scaif, 
Atkinson,  and  Okely.}1    That  the  bill,  as  thus  closed,  was  shown  by 
Scaif,  Atkinson,  and  Okely  to  the  agents  of  the  Union  Line  at 
Wheeling,  whero  the  boat  was  delivered,  and  settled  for.     That 
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none  of  the  contracting  parties  were,  or  had  been,  up  to  this  period, 
citizens  of  Ohio.  That  afterwards,  and  before  tho  boat  had  touched 
at  any  port  in  Ohio,  she  was  transferred  to  the  corporation  Vir- 
ginia (a  company  carved  out  of  the  Union  Line;)  none  of  whose 
stockholders  were  then,  nor  at  the  time  of  suit  brought,  resident? 
of  the  state  of  Ohio,  or  amenabJe  to  the  process  of  its  courts.  In 
reply,  it  was  claimed  by  the  plaintiffs,  and  maintained  by  proof, 
that  Scaif,  Atkinson,  and  Okely  were  themselves  large  stockholders 
of  the  Virginia,  and  that  the  agent  Wells,  who  superintended  the 
building  and  equipment  of  the  boat,  had  knowledge  of  the  contract 
between  the  plaintiffs  and  Scaif,  Atkinson,  and  Okely,  and  that  the 
amounkof  the  bill  rendered  by  them  was  in  part  unpaid  at  the  time 
when  the  boat  was  delivered  up. 

During  the  progress  of  the  trial  numerous  exceptions  were  taken 
to  the  rulings  of  the  court,  upon  the  reception  of  testimony,  and  in 
its  instructions  to  the  jury.  This  need  not  be  set  forth,  as  the  case 
ultimately  turned  upon  *a  portion  of  the  charges  given,  which  [139 
are  sufficiently  manifest  from  the  opinion  of  the  court. 

Spencer,  J.  We  have  not  deemed  it  necessary  to  notice  the  many 
errors  which  have  been  assigned  upon  this  record  by  the  plaintiff 
in  error.  Those  only  which  are  considered  of  importance,  and  to 
which  our  examination  has  been  confined,  relate  to  the  instructions 
given  by  the  court  to  the  jury.  Assuming,  that  the  corporation, 
known  by  the  name  of  "  The  Union  Line  "  was  in  fact  but  an  agent 
for  the  corporation  known  by  the  name  of  "  The  Virginia"  in  the 
building  and  equipment  of  this  boat,  and  that  the  latter  was  bound 
by  all  the  acts  of  the  former,  and  its  agents,  we  are  to  determine 
what  the  law  of  the  case  would  have  been,  had  the  jury  found  the 
facts  to  be  as  claimed  by  the  defendant;  what  instructions  should  have 
been  given  in  that  aspect  of  the  case,  by  the  court  to  the  jury ;  and 
what,  in  the  modification  of  the  defense,  as  claimed  by  the  plain- 
tiffs. 

The  right  of  the  plaintiffs  to  maintain  their  action  depended 
solely  upon  the  provisions  of  the  uact  providing  for  the  collection 
of  claims  against  steamboats,  and  other  water  crafts,"  1  Cur  wen, 
596,  and  an  act  explanatory  thereof,  2  Curwen,  1425.  By  the  for- 
mer it  is  enacted,  section  1,  that  "  such  crafts  navigating  the  waters 
within  or  bordering  upon  this  state,  shall  be  liable  for  debts  con- 
tracted on  account  thereof,  by  the  master,  owner,  steward,  or  other 
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agent,  for  materials,  supplies,  or  labor  in  the  building,  repairing, 
furnishing,  or  equipping  tb*  same,  or  due  for  wharfage ;  and  also 
for  damages  arising  out  of  any  contract  for  the  transportation  of 
140]  goods  or  persons,  or  for  *injuries  done  to  persons  or  property 
by  such  craft,  or  for  any  injury  done  by  the  captain,  mate,  or  other 
officer  thereof,  or  under  their  sanction,  to  any  person  who  may  be 
a  passenger  or  hand  on  such  boat,  etc.,  at  the  time  of  the  infliction 
of  such  injury. 

Section  2,  That  "  any  person  having  such  demand,  may  proceed 
against  the  owner  or  owners,  or  master  of  such  craft,  or  against  the 
craft  itself." 

Section  6,  That  if  upon  judgment  rendered,  and  sale  of  the  craft 
upon  execution,  "  the  proceeds  of  such  sale  fall  short  of  satisfying 
the  judgment,  the  balance  shall  remain  to  be  collected  on  execution, 
as  upon  other  judgments ." 

By  the  latter  act  it  is  provided  that  the  former  "  shall  be  so  con- 
strued as  to  authorize  an  action,  etc.,  notwithstanding  the  cause  of 
action  may  have  accrued  beyond,  or  out  of  the  territorial  limits  or 
jurisdiction  of  this  state,  and  although  such  craft  may  not  have 
been,  at  the  time  such  cause  of  action  accrued,  navigating  the  waters 
within  or  bordering  upon  this  state ;  provided  that  no  claim  or  cause 
of  action  arising  or  accruing  beyond  or  out  of  the  territorial  limits  or 
jurisdiction  of  this  state,  under  the  provisions  of  said  act,  shall  be 
permitted  to  attach,  or  operate,  to  the  prejudice  of  any  bona  fide 
purchaser  of  such  craft,  not  having  notice  of  the  existence  of  such 
claim  or  cause  of  action.1 " 

It  was  urged  by  the  defendants,  upon  several  grounds,  that  they 
were  not  liable  to  the  plaintiffs  under  these  provisions  of  law. 
Two  of  these  grounds  only  we  propose  to  consider : 

1.  That  the  statutes  do  not  authorize  an  action  against  a  boat  by 
name,  when  the  cause  of  action  arises  out  of  the  territorial  limits 
141]  of  the  state,  and  the  boat  has  undergone  *a  change  of 
ownership  (without  fraud  on  the  part  of  the  purchaser),  before 
she  becomes  amenable  to  the  process  of  the  courts  of  Ohio  ;  both 
parties  being  non-residents  at  the  time  when  the  boat  changed 
owners. 

2.  That  if  they  can  be  held  applicable  to  such  a  case,  the  present 
owners  (i.e.  at  the  time  of  suit  brought),  were  purchasers  for  value, 
without  notice  of  the  plaintiff's  claim  or  cause  of  action ;  and  so 
within  the  saving  clause  of  the  explanatory  act 
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If  tho  first  of  the  above  propositions  be  sustainable,  then  it  is  mani- 
fest that  the  court  erred  in  its  instructions  to  the  jury.  For,  taking 
the  substance  of  all  the  instructions  on  this  point  together,  and  it 
amounted  to  this:  "  That  if  the  jury  shonld  find  that  the  plaintiffs 
furnished  the  supplies  sued  for  to  the  boat  at  Pittsburgh,  upon  a 
contract  there  made  with  Scaif,  Atkinson,  and  Okely,  then  owners 
thereof,  and  contractors  to  build  and  deliver  her  at  Wheeling,  to 
the  Union  Line ;  and  that  Scaif,  Atkinson,  and  Okely  afterwards, 
in  pursuance  of  such  contract,  had  delivered  her  to  the  proprietors 
of  the  Union  Lino,  they  paying,  in  good  faith,  to  Scaif,  Atkinson, 
and  Okely,  the  balance  due  upon  the  contract,  and  then  passing  her 
over  to  the  present  owners ;  and  should  further  find,  that  at  the 
time  of  such  delivery  or  transfer  tho  agents  of  tho  Union  Line, 
or  of  the  present  owners,  had  notice  that  the  plaintiff's  claim  re- 
mained unpaid,  although  all  the  parties  interested  in  such  sale 
should  then  be,  and  continue,  up  to  the  time  of  suit,  without  the 
jurisdiction  of  the  state,  and  the  boat  herself,  not  before  then 
within  such  jurisdiction,  the  plaintiffs  would  be  entitled  to  re- 


cover." 


After  a  careful  and  attentive  consideration  of  the  *subject,  [142 
we  are  all  clearly  of  the  opinion  that  the  law  was  not  intended  to 
be  applied  to  cases  situated  as  the  charge  supposes  this  to  be; 
and  if  it  was  so  applicable,  it  would  contravene  the  first  principles 
of  justice. 

It  is  to  be  remarked,  that  by  the  laws  of  Pennsylvania,  where 
the  contract  for  these  supplies  was  made,  and  where  they  were  in 
fact  furnished,  the  plaintiffs  had  no  lien  upon  the  boat  for  them 
after  she  left  the  territorial  jurisdiction  of  the  state.  Whatever 
lien  the  plaintiffs  might  have  had  before  then,  they  relinquished  by 
allowing  her  to  depart  without  asserting  it.  She  was  then  in  the 
hands  of  Scaif,  Atkinson,  and  Okely,  by  the  voluntary  permission 
of  the  plaintiffs,  to  be  delivered  over  to  the  Union  Line,  or  to  tho 
corporation  Virginia,  under  the  contract  made  for  building  her; 
or,  so  far  as  appeared,  for  any  other  purpose.  On  reaching  Wheel- 
ing, she  was  delivered  to  the  agents  of  the  present  owners,  under 
tho  contract  of  purchase,  and  the  balance  of  purchase-money  then 
paid,  without  the  assertion  of  any  lien  upon  the  part  of  the  plain- 
tiffs, or  any  direction  to  retain  on  their  account,  out  of  such  unpaid 
balance,  the  amount  due  the  plaintiffs.  Under  such  circumstances, 
and  at  that  time,  the  plaintiffs  had  no  just  claim  whatever,  either 
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at  law  or  in  equity,  upon  the  boat  itself,  or  upon  the  purchasers  of 
the  boat.  Does  the  mere  fact,  that  the  boat  is  subsequently 
brought  by  her  owners  within  the  jurisdictional  limits  of  Ohio, 
render  her  and  them  liable  by  the  laws  of  Ohio,  as  upon  a 
promise  to  pay  the  debt  of  another,  contracted  in  a  state,  by 
the  laws  of  which  no  such  debt  or  liability  exists?  To 
hold  in  the  affirmative,  would  subvert  (as  already  said),  every 
principle  of  natural  right,  as  it  woujd  lead  ultimately,  if 
not  speedily,  to  the  destruction  of  all  intercourse  between  us 
143]  *and  citizens  of  other  states.  If  such  a  principle  be  right  in 
its  application  to  boats  and  other  water  craft,  it  is  equally  so  in  its 
application  to  every  other  instrument  of  commerce,  and  to  every 
other  species  of  property.  Nay,  more,  it  would  be  equally  right 
(and  scarce  less  politic)  in  its  application  to  individuals.  For,  if 
the  property  of  A.,  residing  in  Virginia,  where  it  was  purchased 
from  B.,  wholly  exempt  at  the  time  of  such  purchase  by  the  law  of 
Virginia  from  the  payment  of  B.'s  debt,  may  be  taken  in  Ohio  for 
the  payment  of  such  debt,  simply  because  A.  chose  to  bring  it 
within  the  jurisdiction  of  Ohio,  there  is  no  just  reason  why  the  per- 
son itself  of  A.  may  not  be  subjected  to  the  payment  of  the  same 
debt  in  respect  of  the  same  purchase.  Indeed,  if  the  statute  we  are 
construing  is  to  be  taken  according  to  its  terms,  it  is  as  expressly 
applicable  to  the  persons  by  whom  a  boat  may  be  owned  as  to  the 
boat  itself.  Its  language  is,  "  that  the  person  having  such  demand 
may  proceed  against  the  owner  or  owners,  etc.,  or  against  the  craft 
itself;'1  and  that  upon  a  judgment  in  such  action,  if  the  boat  itself 
upon  sale  thereof  should  prove  insufficient  to  satisfy  the  demand, 
"  the  balance  shall  remain  to  be  collected  on  execution,  as  upon 
other  judgmeuts."  The  attempt  to  demonstrate  that  the  law  was 
not  intended  to,  and  could  not,  under  our  constitution,  render  the 
person  or  the  property  of  one  man  liable  for  the  payment  of  an- 
other's debt,  or  to  answer  for  another's  default,  where  there  was  no 
prior  or  concurrent  legal  or  equitable  claims  so  to  answer,  would  be 
worse  than  futile.  Even  in  the  construction  of  these  very  statutes 
it  has  been  held  in  two  cases,  Steamboat  Monarch  v.  Fin  ley,  10 
Ohio,  384,  and  The  Aurora  Borealis  v.  Dobbie,  17  Ohio,  127,  that 
144]  they  did  not  extend  to  debts  ^contracted  nor  to  actions 
brought  before  the  passage  of  those  acts  respectively.  For  the 
effect  would  be  to  create  a  quasi  lien  upon  the  property  of  one  in- 
dividual to  answer  for  the  liability  of  another. 
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If  it  be  eaid  that  the  law  was  intended  to  create  a  right,  as  well 
as  to  give  a  remedy;  that  is,  to  give  an  extra-territorial  lien  upon 
the  boat  in  the  cases  enumerated,  and  so,  having  been  passed  before 
the  cause  of  action  in  the  present  case  arose,  may  be  justly  held  to 
embrace  it,  we  answer : 

1.  That  although  the  laws  of  a  state  may  control  the  persons  and 
property  of  its  own  citizens,  who  are  temporarily  abroad,  so  as  to 
bind  them  on  their  return,  they  can  not  be  held  to  apply  to  the 
persons  or  property  of  the  citizens  of  other  states,  residing  or 
situated  within  the  jurisdiction  of  such  states,  or  even  without  the 
jurisdiction  of  the  state  enacting  the  law.  Turner  v.  Lewis,  2 
Gibb,  350. 

2.  That  although  in  the  earlier  decisions  under  these  statutes  it. 
seems  to  have  been  supposed  that  they  did  create  a  quasi  lien  upon 
the  boat,  so  as  to  render  her  liable  in  the  cases  enumerated  therein, 
even  in  the  hands  of.  an  innocent  purchaser,  Canal-boat  Etna  v 
Treat,  15  Ohio,  585 ;  Webster  v.  The  Brig  Andes,  18  Id.  201 ;  and 
in  obedience  thereto  we  held  with  great  reluctance  in  the  cas*  of 
the  Steamer  Baltimore  v.  Levi  &  Lindaur,  2  Handy,  30,  that  where 
the  cause  of  action  arose  in  Ohio,  the  boat  was  liable  in  her  own 
name  to  an  action  upon  it,  after  she  had  passed  into  the  bands  of 
innocent  purchasers ;  yet,  the  tendency  of  the  later  cases  certainly 
is,  to  regard  the  law  as  creating  a  remedy  only;  a  remedy,  as  sec- 
tion 2  of  the  original  act  provides,  either  against  the  boat  or  craft 
herself,  or  against  her  owners;  presupposing  *that  they  are  [145 
equally  liable.  Such  comports  with  the  decisions  of  a  sister  state, 
upon  a  similar  law,  Moses  v.  Steamboat  Missouri,  1  Manning,  508; 
and  such  we  believe  will  sooner  or  later  become  the  established 
opinion  in  Ohio.  If  a  remedy  only,  the  lien  will  attach  from  the 
time  when  the  remedy  is  enforced;  and  the  remedy  can  be  enforced 
only  as  the  right  exists  at  the  time  when  it  may  be  applied. 

Be  this  as  it  may,  we  are  not  required  by  any  authority  to  give 
the  principle  of  lien  under  this  law  an  extra-territorial  effect,  ex- 
cept in  those  cases  where  the  law  may  justly  be  so  extended ;  as 
where  a  boat,  owned  by  citizens  of  the  state,  contracts  an  obliga- 
tion without  its  territorial  limits,  and  afterward  passes  into  the 
hands  of  other  citizens  of  the  state,  whose  duty  it  is  to  know  the 
law,  and  who  may  therefore  be  presumed  to  act  with  reference  to  its 
requirements.  To  such,  and  cases  of  the  like  kind,  the  law  perhaps 
may  rightly  be  applied,  if  its  provisions  so  require;  but  certainly 
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not  so  as  to  create  or  establish  rights  between  citizens  of  other 
states,  in  regard  to  matters  arising  solely  within  the  jurisdiction  of 
such  states,  and  which  by  the  laws  thereof  are  wholly  denied. 

But  although  we  are  satisfied  that,  by  reason  of  the  misdirection 
alluded  to,  the  judgment  is  erroneous  and  should  be  set  aside,  yet 
there  is  another  alleged  ground  of  error,  which,  in  justice  to  the 
defendant,  should  not  be  overlooked  ;  and  that  is,  assuming  that  the 
provisions  of  the  several  statutes  alluded  to  may  justly  be  applied 
to  cases  circumstanced  like  this,  yet  it  is  insisted  that  the  defendants 
below  were,  within  the  saving  clause  of  the  statute,  innocent  pur- 
chasers of  this  boat,  "  without  notice  of  the  existence  of  the  plain- 
146]  tiff's  claim  *or  cause  of  action."  And  that  the  court  erron- 
eously charged  the  jury  upon  the  questions  of  what  constituted 
such  notice,  and  what  amounted  to  a  waiver  thereof. 

1.  Upon  the  question  of  notice.  The  court  charged  "that  the 
law  of  Ohio  gave  the  plaintiffs  a  remedy  to  recover  the  amount  of 
their  claim,  unless  the  boat  had  been  since  sold  to  bona  fide  pur- 
chasers, having  no  notice  of  the  plaintiffs  claim,  or  having  no 
knowledge  of  such  facts  as  would  put  a  reasonable  person  on  in- 
quiry in  reference  thereto  ;  and  if  their  agent  knew  of  such  debts, 
then  they  were  chargeable  with  notice  of  the  same ;  that  they 
should  also  inquire,  in  this  respect,  whether  certain  of  the  stock- 
holders of  said  boat  had  notice  of  the  work  of  these  plaintiffs,  as  it 
was  being  done."  It  is  highly  probable  that  the  language  used  in 
the  latter  part  of  this  charge  was  considerably  modified  in  deliver- 
ing it  to  the  jury.  But,  as  we  find  it  upon  record,  it  was  certainly 
calculated  to  produce  in  their  minds  a  wrong  impression  of  the  law. 
It  implies,  in  the  first  place,  that  notice  to  a  stockholder  of  the 
boat  was  notice  to  the  company  owning  her;  whereas,  the  com- 
pany referred  to  was  an  incorporated  company,  composed  of  sev- 
eral stockholders ;  and  notice  to  one  or  more,  in  such  cuse,  is  not  no- 
tice to  the  company,  unless  such  stockholder  or  stockholders  were 
the  authorized  agents  of  the  company  for  that  purpose ;  to  which 
qualification  no  allusion  was  made. 

2.  It  implies  that  if  the  company  had  notice  of  the  work  being 
done  by  the  plaintiffs,  at  the  time  it  was  done,  they  had  such  no- 
tice of  the  existence  of  the  plaintiffs7  claim  as  would  render  the  boat 
liable  for  it.  Whereas,  it  was  claimed  by  the  defendant,  that  at  the 
time  of  making  payment  for  the  boat  there  was  reason  to  believe 
147]   that  *the  plaintiffs'  claim  had  been  adjusted,  and  charged  up 
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to  other  parties.  We  hold  that  the  notice  required  by  the  law  is 
not  simply  that  work  has  been  done  to  or  for  the  boat,  but  that  a 
claim  exists  therefor  at  the  time  when  the  boat  is  transferred. 

3.  Upon  the  question  of  waiver,  in  connection  with  notice :  Tes- 
timony was  offered  in  the  case,  going  to  show  that  the  plaintiffs 
made  oat  a  bill  of  the  supplies  furnished  to  the  boat,  which  con- 
tained a  memorandum  at  the  bottom,  showing  that  the  boat  was 
transferred  and  charged  to  the  account  of  Scaif,  Atkinson,  and 
Okely,  and  that  this  bill  was  shown  by  Scaif,  Atkinson,  and  Okely 
to  the  agents  of  the  company  at  the  time  of  the  boat's  transfer.  In 
view  of  this  testimony,  the  court  charged  the  jury,  "  that  no- 
tice of  the  plaintiffs1  claims  might  be  inferred  from  the  exhibition 
of  any  account  proved  in  the  case,  furnished  by  the  builders  to  the 
corporators,  in  which  it  appears  the  plaintiffs  worked  upon  or  fur- 
nished instruments  for  said  boat ;"  to  which  charge  the  defendant 
asked  that  the  court  would  add  :  "  But  if  the  plaintiffs  made  en- 
tries upon  the  bill  before  they  came  to  the  notice  of  the  subsequent 
owners,  that  the  account  had  been  paid,  or  was  specially  charged  to 
Scaif,  Atkinson,  and  Okely,  fcuch  notice  can  not  be  so  inferred ;" 
which  qualification  the  court  refused  to  give  as  asked,  but  did  give, 
adding  the  words,  "  unless  the  said  entries  are  explained  by  other 
facts  in  the  case." 

It  is  difficult  to  say  what  facts  there  were  in  the  case  going  to  ex- 
plain the  entries  alluded  to,  or  how  far  the  jury  might  have  been 
misled  by  an  allusion  to  such  explanation.  Be  this,  however,  as  it 
may,  we  think  there  is  no  error  in  the  charge  as  actually  given  en- 
tire. The  matter  in  dispute  was,  whether  the  corporators  of  the 
boat  had  *notice  of  the  plaintiffs'  claim.  To  prove  such  no-  [148 
tice,  the  court  held  that  an  account  of  the  work  done  or  materials 
furnished,  put  into  the  hands  of  the  agents  of  the  company,  might 
be  regarded  as  sufficient  evidence ;  but  if  entries  were  made  by  the 
plaintiffs  upon  the  accounts,  showing  payment,  such  notice  could  not 
be  inferred,  unless  such  entries  were  explained  by  other  testimony. 
If  there  was  no  testimony  in  the  case  going  to  explain  away  these 
entries,  the  jury  would  not  have  considered  it ;  and  there  was  noth- 
ing to  which  this  part  of  the  charge  could  be  applied.  If  there  was 
such  testimony,  it  was  certainly  proper  to  be  considered  by  the  jury. 

There  is  an  aspect  of  the  case,  however,  in  which  a  charge  more 
favorable  to  the  defendant  might  have  been  made,  had  the  same 
been  asked,  and  perhaps  should  have  been  given.    The  whole  scope 
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of  the  charge  given  was,  that  if  the  owners  of  the  boat  had  notice, 
at  the  time  when  they  received  her  from  Scaif,  Atkinson,  and 
Okely,  and  paid  them  the  balance  due,  that  the  claim- of  the  plain- 
tiffs was  in  troth  unpaid,  the  plaintiffs  wonld  be  entitled  to  recover. 
Bat  such  knowledge  was  perfectly  consistent  with  the  fact  that  the 
plaintiffs  did  not  look  to  the  boat  or  its  owners  for  payment.  If  the 
plaintiffs  put  into  the  hands  of  Scaif,  Atkinson,  and  Okely  an  ac- 
count of  the  materials,  etc.,  furnished  to  the  boat,  accompanied  by 
a  receipt  showing  it  was  charged  up  to  Scaif,  Atkinson,  and  Okely, 
and  the  latter  presented  this  account  to  the  owners  of  the  boat, 
for  the  purposes  of  settlement,  the  owners  of  the  boat  had  a  right 
to  suppose  that,  although  the  account  was  in  reality  unpaid,  Scaif, 
Atkinson,  and  Okely  were  appointed  to  receive  payment  for  them, 
handing  over  the  account  as  a  voucher ;  and  upon  such  payment 
149]  being  *made  by  the  owners  of  the  boat,  in  good  faith,  the 
plaintiffs  ought  not  to  be  permitted  to  say  that  the  account  was  un- 
paid. 

Upon  the  whole  case,  we  are  not  satisfied  with  the  judgment 
rendered  at  special  term ;  and  it  will  therefore  be  reversed. 

Mills  &  Hoadly,  and  James  Birney,  for  plaintiffk 

Lincoln,  Smith  <&  Warnock,  for  defendant. 


Special  Term— November,  1866. 
Before  Justice  Sfenokb. 

Aquilla  J.  Wheeler  t>.  Miller  &  Towlb. 

1.  The  principle  is  now  well  settled,  that  where  a  person  receives  from  another 

money,  or  other  valuable  thing,  upon  a  forged  instrument,  both  parties  be- 
ing equally  ignorant  of  the  forgery,  he  is  bound  to  return  or  restore  it  to 
the  person  from  whom  he  received  it. 

2.  Where  one  person  deals  as  for  himself,  he  is  presumed  to  be  principal,  and 

if  he  would  avoid  liability  as  such,  he  must  not  only  disclose  the  fact  that 
he  is  acting  as  agent  for  another,  but  he  must  disclose  the  name  of  that 
other  person,  so  as  to  bind  him,  and  not  deal  in  his  own  name;  otherwise 
he  is  to  presume  that  credit  is  given  to  himself. 
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The  fact  that  he  is  known  to  he  acting  as  agent,  when  the  name  of  the  principal 
is  not  disclosed,  will  not  exonerate  him,  unless  he  expressly  stipulate  against 
personal  liability. 

[1  Handy,  217;  10  Ohio  St.  444;  17  Ohio  St.  125,  215.] 

Spincer,  J.,  delivered  the  opinion  of  the  court: 

The  defendants  were  employed  by  B.  Davenport  to  sell  a  note 
drawn  by  him  in  favor  of  E.  Morgan  k  Go.  for  9500,  dated  July 
16th,  1851,  and  payable  sixty  days  after  date.  The  note  purported 
to  be  indorsed  by  E.  Morgan  &  Co.,  bat  in  fact  the  indorsement  was 
a  forgery,  put  upon  the  note  by  Davenport,  wholly  unknown  to  any 
of  the  parties.  The  note  thus  indorsed  was  taken,  with  *two  [150 
others  belonging  to  other  parties,  by  Miller,  one  of  the  defendants, 
to  the  banking-house  of  plaintiff,  for  discount;  Miller  handing  them 
to  the  plaintiff  with  the  simple  remark  that  he  wanted  them  dis- 
counted— "  all,  if  possible;  if  not  all,  then  this  one  in  particular ;" 
that  the  parties  wanted  the  money;  Wheeler  told  him  to  leave  the 
notes  and  call  in  half  an  hour,  when  he  should  have  a  reply.  The 
notes  were  left,  and  at  the  time  appointed  Miller  called  again  and 
the  plaintiff  handed  him  over  the  money  for  all  three  of  the  notes; 
the  amount  for  this  particular  one  being  $485.  Nothing  was  said 
on  either  side  as  to  the  ownership  of  the  notes,  or  for  whom  Miller 
was  dealing.  Wheeler  testified  that  he  supposed  the  notes  belonged 
to  Miller  k  Towle,  as  he  bad  no  information  to  the  contrary.  That 
he  had  purchased  before  of  the  defendants',  paper  of  the  like  kind, 
drawn  by  Davenport  and  indorsed  by  others,  some  of  which  he  un- 
derstood at  the  time  of  purchasing  belonged  to  Davenport  and 
some  to  the  defendants;  and  he  had  purchased  some  such  paper 
from  Davenport  himself,  to  the  amount  in  all  of  $8,000  or  $10,000. 

The  business  of  Miller  &  Towle  in  general  was  that  of  note  and 
land  brokers ;  dealing  in  notes  for  others;  though  they  occasionally 
dealt  for  themselves  in  notes  for  small  sums.  Their  occupation  was 
generally  known  and  understood  by  the  plaintiff,  with  whom  they 
had  been  dealing  occasionally  for  a  considerable  time,  sometimes  as 
principals,  sometimes  as  agents  for  others. 

Wheeler  generally  formed  his  opinion  of  the  character  in  which 
they  dealt  from  the  difference  in  the  rate  of  discount  which  they 
expected  in  their  favor  when  the  paper  was  held  by  themselves. 
How  it  was  in  the  present  case  *does  not  appear,  except  that  [151 
this  note  was  discounted  at  a  much  less  rate  than  either  of  the  others. 
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About  the  1st  of  September,  1851,  it  was  ascertained  that  Daven- 
port had  been  putting  in  circulation  a  large  amount  of  forged  paper, 
and  that  he  had  suddenly  absconded.  Rumors  to  this  effect  were 
published  in  all  the  city  papers,  and  were  prevalent  in  almost  all 
business  circles.  It  was  heard  among  others  by  the  plaintiff,  and 
was  equally  well  known  to  the  defendants.  At  what  precise  time 
the  plaintiff  had  accurate  information  that  the  indorsement  on  this 
particular  note  was  forged  does  not  appear,  but  it  was  after  the  1st 
of  September.  On  the  6th  of  September  Wheeler  told  Towle  of 
this  forgery,  and,  from  his  own  testimony,  told  him  he  should  look 
to  him,  i.  e.  Miller  &  Towle,  to  make  it  good.  Towle  disputes  this, 
but  says  that  on  the  day  of  the  maturity  of  the  note  (which  was 
the  17th  of  September,)  and  after  it  had  been  dishonored,  Wheeler 
sent  for  him  and  required  him  to  pay  the  amount,  which  he  (Towle) 
declined.  The  flight  of  Davenport  was  so  secret  that  he  has  never 
since  been  heard  from.  He  left  no  property  behind  him,  which 
could  have  been  made  available  for  the  payment  of  this  note,  and 
so  far  as  known  was  wholly  insolvent.  The  money  realized  by  the 
defendants  upon  the  note  was  paid  over  by  them  to  Davenport,  for 
whom  they  were  acting.  Under  these  circumstances  the  plaintiff 
claims  that  he  dealt  with  the  defendants  as  principals  in  the  pur- 
chase of  this  note,  and  as  the  same  was  not  what  it  purported  to  be, 
a  genuine  note,  to  which  credit  was  given  as  such  by  the  plaintiff, 
and  remains  wholly  unpaid,  he  has  a  right  to  call  upon  the  defend- 
ants as  warrantors  to  make  it  good. 

152]  The  principle  is  now  well  settled,  that  where  a  person  •re- 
ceives from  another  money  or  other  valuable  thing  upon  a  forged 
instrument,  both  parties  being  equally  ignorant  of  the  forgery,  he 
is  bound  to  refund  or  restore  it  to  the  person  from  whom  he  re- 
ceived it.  As  where  one  makes  a  purchase  or  a  payment  with 
counterfeit  bills,  or  a  forged  note.  So  also  where  the  indorsement 
is  forged. 

Had  the  defendants  therefore  been  in  fact  principals  in  this  sale 
to  the  plaintiff,  receiving  the  money  for  their  own  use,  there  is  no 
doubt  they  would  have  been  liable  to  the  plaintiff  to  refund  the 
amount  received,  though  they  did  not  indorse  the  paper.  For  upon 
every  sale  or  other  disposition  of  property  there  is  an  implied  war- 
ranty that  it  is  what  it  purports  to  be,  2  Johns.  460 ;  10  Wheat.  342 ; 
6  Mass.  181  j  3  Scam.  392 ;  1  Hill,  287  ;  Canal  Bank  v.  Bank  of 
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Albany,  Gunnery  v.  Wormesly,  Queen's  Bench,  19 ;  Jurist,  328  ;  3 
Law  B.  502. 

In  point  of  fact,  however,  the  defendants  were  not  principals; 
they  were  agents  merely  for  the  party  committing  the  forgery,  and 
paid  over  to  him  the  money  received.  How  does  this  affect  their 
liability? 

We  premise,  in  the  first  place,  that  in  contemplation  of  law,  every 
one  who  deals  for  himself  is  presumed  to  be  principal,  and  to  avoid 
liability  as  sach,  he  mast  not  only  disclose  the  fact  that  he  is  act- 
ing as  agent  for  another,  bat  he  mast  deal  in  the  name  of  that 
other,  so  as  to  bind  him,  and  not  in  his  own  name.  Otherwise  he 
is  to  presume  that  credit  is  given  to  himself.  The  rale  on  this  sub- 
ject is  laid  down  by  Story  in  his  treatise  on  Agency,  thus  : 

After  stating  that  agents,  who  deal  in  their  own  names,  are  liable 
as  principals,  he  says,  section  267  :  "  The  same  principle  will  apply 
to  contracts  made  by  agents,  where  they  *are  known  to  be  [153 
agents  and  acting  in  that  character ;  but  the  name  of  their  princi- 
pal is  not  disclosed ;  for  until  such  disclosure  it  is  impossible  to 
suppose  that  the  other  contracting  party  is  willing  to  enter  into  a 
contract,  exonerating  the  agent  and  trusting  to  an  unknown  principal, 
who  may  be  insolvent  or  incapable  of  binding  himself." 

He  then  states  the  case  of  an  auctioneer,  who  is  known  to  be  an 
agent  for  others,  as  belonging  to  this  class,  and  adds :  "  So,  if  the 
agent  should  at  the  time  of  the  purchase  acknowledge  that  he  is 
purchasing  for  another,  but  should  not  then  name  him,  in  such  a 
case  he  would  be  held  personally  liable/1  and  cites  Thompson  v. 
Davenport,  9  Barn.  &  Ores.  78. 

In  ex-parte  Hartop,  12  Ves.  352,  Lord  Erskine  says:  "No  rule 
of  law  is  better  ascertained  or  stands  upon  a  stronger  foundation 
than  this,  that  where  an  agent  names  his  principal,  the  principal  is 
responsible,  not  the  agent ;  but  for  the  application  of  that  rule  the 
agent  must  name  his  principal  as  the  person  to  be  responsible ; " 
and  we  might  add,  must  contract  for  the  principal,  or  at  least  must 
expressly  stipulate  not  to  become  personally  liable,  to  shield  him- 
self, where  he  refuses  to  disclose  his  principal,  so  as  to  shut  out 
every  inference  that  credit  was  given  to  himself.  The  test  of 
liability  in  this  case  is  said  by  Story,  sec.  263,  to  be :  "  To  whom  is 
the  credit  given  ?  Whether  to  the  principal  alone,  or  to  the  agent 
alone,  or  to  both."  But  how  can  it  be  said  that  the  credit  is  given 
to  the  principal,  when  the  principal  is  not  named  or  known  at 
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the  making  of  the  contract  ?  In  the  present  case,  therefore,  it  was 
not  enough  to  discharge  the  defendants  that  they  were  known  to 
the  plaintiff  to  be  general  brokers  or  agents  for  the  sale  of  negotia- 
154]  ble  paper ;  or  that  they  were  in  the  *habit  of  disposing  of 
this  particular  kind  of  paper  for  Davenport.  Both  these  fecta 
might  be  true,  and  yet  it  would  not  follow  that  in  the  present  in- 
stance they  were  not  dealing  for  themselves,  or  for  some  other  per- 
son besides  Davenport — the  indorsers,  for  instance.  This  proposi- 
tion is  illustrated  by  the  cases  of  Mills  v.  Hart,  20  Wend.  433,  and 
the  Canal  Bank  v.  Bank  of  Albany,  1  Hill,  287. 

The  first  of  these  was  an  action  against  auctioneers  for  not  deliv- 
ering goods  sold  at  auction  by  sample.  When  tbe  purchaser  called 
for  the  goods  he  was  directed  to  the  owners,  from  whom  he  re- 
ceived four  out  of  five  parcels  sold  him.  Not  receiving  the  fifth,  he 
required  it  of  the  auctioneers,  and  being  refused,  brought  suit  against 
them.  It  appeared  in  evidence  that  the  auctioneers  acted  in  the 
sale  as  mere  agents,  though  nothing  was  said  upon  the  subject  at 
the  time  of  sale.  It  was  held  by  the  court  that  "  the  mere  fact 
that  they  were  auctioneers  was  not  sufficient  notice  to  the  purchaser 
that  they  were  not  selling  their  own  goods" — a  vender  or  pur- 
chaser dealing  in  his  own  name,  without  disclosing  that  of  his 
principal,  is  personally  bound  by  his  contract — and  it  makes  no  dif- 
ference that  he  is  known  to  the  other  party  to  be  an  auctioneer  or 
broker,  who  is  usually  employed  in  selling  property  as  the  agent 
of  others. 

The  other  case  was  that  of  an  action  brought  by  the  acceptor  of 
a  bill  of  exchange,  drawn  in  favor  of  one  whose  name  was  forged: 
and  it  thus  passed  through  several  hands  into  that  of  the  defen- 
dants', who  received  payment  of  it  as  the  mere  agents  of  another 
bank,  without  disclosing  their  agency  and  without  notice  of  the 
forgery ;  the  defendants  had  paid  over  the  money  to  their  princi- 
155]  pal  in  *good  faith.  On  the  trial  the  defendants  offered  evi- 
dence of  a  custom  among  the  banks  in  New  York  to  receive  and 
remit  bills  without  disclosing  their  agency.  The  evidence  was  re- 
jected. It  was  held,  on  error,  "  that  as  the  defendants  did  not  dis- 
close their  agency,  they  must  be  taken  as  principals.  And  as  to  the 
evidence  of  custom,  it  was  properly  rejected,  because  such  a  custom 
might  have  disclosed  a  case  in  which  it  would  be  apparent  that 
the  defendants  might,  or  might  not,  have  been  agents.  The  object 
of  the  proof  was  to  supply  the  want  of  direct  evidence  that  notice 
536 


Vol.  II.]  SPECIAL  TERM.  156 


Wheeler  v.  Miller  A  Towle. 


of  the  agency  had  been  given  by  them  at  the  time.  Until  they 
had  superadded  proof  of  another  custom  for  banks  never  so  to  re- 
ceive paper  and  collect  it  as  principals,  the  proposed  evidenco 
could  have  had  no  tendency  to  affect  the  plaintiffs  with  such  notice. 
Knowledge  that  the  defendants  might  be  acting  as  agents  was 
not  enough  ;  that  is  so  of  every  man  ostensibly  transacting  busi- 
ness as  a  principal."  See  also  to  same  effect  Magee  v.  Atkinson 
et  al.,  2  Mees.  &  Wels.  439. 

Such  facts,  therefore,  do  not  furnish  sufficient  evidence  of  agency 
in  any  particular  or  given  case.  And  though  they  might  ordinarily 
lead  to  inquiry,  it  is  not  requisite  that  inquiry  should  be  made  by  a 
person  dealing  with  an  agent,  if  he  is  content  to  treat  the  agent  as 
principal.  Where  an  agent  would  avoid  this  consequence,  he  must 
be  at  the  trouble  of  disclosing  his  principal.  Thompson  v.  Daven- 
port, 9  Barn.  &  Ores.  78.  Neither  is  the  condition  of  the  defend- 
ants bettered  by  the  remark  made  by  Miller,  at  the  time  of  present- 
ing these  three  notes  to  the  plaintiff  for  discount,  u  that  the  parties 
wanted  the  money."  Such  a  remark  was  certainly  too  general  to 
furnish  any  information  as  to  who  were  the  real  owners  of  the 
paper.  *lf  the  word  "  parties  "  was  meant  to  signify  the  [156 
parties  owning  the  different  pieces  of  paper,  it  was  just  as  consis- 
tent with  an  ownership  by  the  defendants,  either  in  whole  or  in 
part,  as  by  any  other  persons.  If  it  was  intended  to  express  the 
parties  making  the  paper,  it  was  as  applicable  to  Morgan  &  Co., 
the  in  dormers,  as  to  Davenport,  the  maker.  And.  in  the  absence  of 
further  explanation,  the  language  would  be  taken  to  apply  to  the 
indorsers,  and  not  to  the  maker.  For  the  indorsers  were  the  apparent 
owners  of  the  paper.  So  that  the  defendants  would  thus  be  placed 
in  the  situation  of  falsely  holding  out  Morgan  &  Go.  (whose  in- 
dorsement was  forged)  as  their  real  principals,  and  on  that  ground 
alone  would  be  themselves  liable.  Taking  the  case  most  favorably 
for  the  defendants,  the  expression  referred  to  does  nothing  more 
than  indicate  that  they  were  acting  for  others,  without  disclosing 
who  their  principals  were  ;  thus,  after  all,  leaving  themselves  with- 
in the  operation  of  the  general  rule,  that,  to  discharge  himself,  the 
agent  must  make  known  the  name  of  his  principal,  or  by  special 
agreement  relieve  himself  from  liability. 

It  is  supposed  by  the  defendants1  counsel  that  the  reoent  decision 
of  Gunnery  et  al.  v.  Womersly  et  al.,  in  the  Queen's  Bench,  19  Jur. 
328  (3  Am.LawEep.  502),  conflicts  with  this  doctrine,  and  establishes 
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the  principle,  that  where  one  acts  as  agent }  and  it  is  known  that  he 
is  %n  agent,  though  his  principal  be  not  named,  or  known,  that  he 
himself  is  nevertheless  not  liable.  We  do  not  30  understand  the 
case.  There  the  defendants  were  bill  brokers,  for  whom  the  plain- 
tiffs had  frequently  discounted  bills  drawn  and  indorsed  by  one 
Anderson,  sometimes  with  and  sometimes  without  an  indorsement 
157]  by  defendant.  *One  of  the  bills  thus  indorsed  by  Anderson 
was  brought  by  the  defendants  to  the  plaintiffs  for  discount,  and 
cashed  by  them,  notwithstanding  the  defendants'  refusal  to  in- 
dorse it. 

The  acceptance  upon  it  was  a  forgery,  and  the  bill  proved 
worthless.  It  appeared  that  Anderson  brought  the  bills  to  the 
defendants  for  discount,  who  took  them  to  the  plaintiffs.  The 
mode  of  dealing  was,  that  separate  notes  passed  between  the  differ- 
ent parties  respectively,  and  a  different  rate  of  discount  charged 
upon  them ;  the  plaintiffs  charging  the  defendants  five  per  cent, 
and  the  defendants  charging  Anderson  six  per  cent,  discount,  be- 
sides commissions.  Campbell,  C.  J.,  left  it  to  the  jury,  "  whether 
the  defendants  had  dealt  with  the  bill  as  principals,  or  only  as 
agents  for  Anderson,  directing  that  in  the  former  case  the  defend- 
ants were  liable  to  refund  the  amount  received  upon  the  bill  as 
upon  a  failure  of  consideration ;"  and  thereupon  the  jury  found  for 
the  plaintiffs.  Upon  motion  for  a  new  trial,  the  ruling  was  held 
to  be  correct,  two  points  being  decided :  1.  That  there  was  evi- 
dence enough  to  show  that  the  defendants  acted  or  dealt  as  princi- 
pals in  the  transaction.  2.  That,  so  acting,  they  were  liable  to 
refund  the  money  received  by  them,  as  upon  a  failure  of  consider- 
ation, the  sale  of  the  note  being  a  guaranty  of  its  genuineness. 
The  question  of  notice  does  not  seem  to  have  been  presented  or  con- 
sidered.  And  from  the  manner  of  stating  the  case,  it  is  to  be  in- 
ferred that  the  plaintiffs  were  perfectly  aware  of  the  relations 
sustained  by  the  defendants  and  Anderson  to  each  other  in  the 
transaction.  Had  so  important  a  question  arisen,  as  whether,  had 
the  defendants  dealt  as  agents,  it  was  necessary  or  not  to  shield 
158]  them  from  liability,  that  notice  of  such  agency  should  *have 
been  given  to  the  plaintiffs,  it  would  not  have  been  passed  by  with- 
out so  much  as  a  casual  remark. 

It  is  claimed,  however,  by  the  defendants,  that  the  plaintiff  was 
guilty  of  laches  in  not  communicating  to  the  defendants  the  fact  of 
the  forgery  as  soon  as  it  was  discovered,  and  that  therefore  the 
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defendants  are  not  liable.  Upon  the  question  of  negligence  it  does 
not  appear  with  any  certainty  at  what  time  the  plaintiff  first  re- 
ceived authentic  information  of  this  forgery.  So  far  as  mere  sus- 
picion was  excited  by  the  published  rumors  of  the  detected  fraud 
and  flight  of  Davenport,  it  was  equally  aroused  in  each,  and  was 
as  much  calculated  to  awaken  the  fears  of  the  defendants  as  it  was 
those  of  the  plaintiff.  The  fact  of  the  forgery  was  formally  an- 
nounced by  the  plaintiff  to  one  of  the  defendants  as  early  as  the 
6th  of  September;  in  any  event,  soon  after  it  was  discovered. 
That  there  was  any  unnecessary  delay  in  making  the  communica- 
tion is  rather  matter  of  surmise  than  of  proof.  That  the  defendants 
were  prejudiced  in  fact  by  such  delay,  if  any  existed,  is  not  seri- 
ously pretended,  and  is  entirely  unsupported  by  any  proof. 
Davenport  was  wholly  insolvent;  left  nothing  behind  him  that 
could  be  reached  for  the  payment  of  this  note,  and  has  never  been 
heard  of  by  any  one  since,  though  so  many  have  been  interested 
in  his  movements.  We  are  not  aware  that  any  precise  rule  as  to 
notice  in  cases  of  this  sort  has  been  or  can  be  laid  down.  Where 
no  harm  arises  from  the  delay,  such  delay  should  not  be  charge- 
able to  the  party  guilty  of  it.  The  question  of  notice  is  not  ap- 
plied as  it  would  be  to  an  indorser,  where  it  is  stricti  juris. 
Wheeler  occupied  the  position  of  agent  for  the  defendants  after 
the  discovery  of  the  forgery,  and  would  not  be  liable  for  any 
neglect  to  which  *an  agent  would  not  be  liable  under  the  [159 
same  circumstances ;  and  to  hold  an  agent  liable,  damages  must  be 
shown. 

On  the  whole  case,  therefore,  we  are  of  opinion  that  the  plaintiff 
is  entitled  to  a  judgment,  for  the  sum  advanced  upon  this  note,  with 
interest  from  the  time  of  such  advance. 

Corwine,  Hayes  &  Rogers,  and  Wm.  M.  Dickson,  for  plaintiff. 

Walker,  Kebler  db  Force,  for  defendant. 
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Special  Term — December,  1855. 
Before  Ghouok,  J. 

Theodore  Derckson  v.  William  Hied. 

Section  424  of  the  code,  which  provides  that,  "  when  two  or  more  writs  of  exe- 
cution against  the  same  debtor  shall  be  sued  out  during  the  same  term  in 
which  judgment  was  rendered,  or  within  ten  days  thereafter,  no  preference 
shall  be  given  to  either  of  such  writs ;  but  if  a  sufficient  sum  of  money  be 
not  made  to  satisfy  all  executions,  the  amount  made  shall  be  distributed  to 
the  different  creditors  in  proportion  to  the  amount  of  their  respective  de- 
mands." "  In  all  other  cases  the  writ  of  execution  first  delivered  to  the 
officer  shall  be  first  satisfied,"  was  intended  to  apply  to  the  some  term 
of  the  same  court,  and  not  to  different  courts  exercising  a  concurrent  juris- 
diction over  the  same  territory. 

Where  two  writs  of  execution  are  sued  out  of  different  courts  of  concurrent 
jurisdiction,  that  which  is  first  placed  in  the  hands  of  the  officer  will  be  first 
satisfied. 

[Seney,  627.] 

At  November  term  of  the  Superior  Court,  Theodore  Derckson 
obtained  a  judgment  against  William  Bied,  on  which  judgment  an 
execution  issued  and  came  to  the  hands  of  the  sheriff  on  the  21st 
November,  1855.  On  the  23d  November,  1855,  the  sheriff  levied 
on  certain  goods  and  chattels  as  the  property  of  the  defendant, 
-which  were  sold  under  the  execution  on  the  4th  of  December  fol- 
lowing. 

160]  At  the  November  term  of  the  Common  Pleas,  four  ♦tran- 
scripts of  judgments,  rendered  by  justices  of  the  peace,  were  filed 
and  docketed  under  section  489  of  the  code.  Executions  were  is- 
sued on  these  judgments  from  the  Court  of  Common  Pleas,  and 
came  to  the  hands  of  the  sheriff  on  the  29th  November,  1855. 
They  were  levied  on  the  1st  December,  1855,  on  the  same  property 
then  in  the  hands  of  the  sheriff,  under  the  execution  in  favor  of 
Theodore  Derckson,  from  the  Superior  Court,  and  subject  to  the 
former  seizure  under  that  execution. 

The  proceeds  of  the  sale  made  on  the  4th  December,  under  the 
execution  in  favor  of  Theodore  Derckson,  were  brought  into  court, 
with  a  return  of  the  sheriff  showing  the  above  facts,  for  distribu- 
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tion.  The  plaintiff  in  that  case  claimed  that  his  execution  should 
be  first  satisfied ;  the  plaintiffs  in  the  other  cases  claimed  that  the 
proceeds  of  the  sale  not  being  sufficient  to  satisfy  all  the  executions, 
should  be  divided  pro  rata  between  them,  under  section  424  of  the 
code. 

Gholson,  J.  It  is  provided  in  section  424  of  the  code,  that 
"when  two  or  more  writs  of  execution  against  the  same  debtor 
shall  be  sued  out,  during  the  term  in  which  judgment  was  rendered, 
or  within  ten  days  thereafter  " — "  no  preference  shall  be  given  to 
either  of  such  writs ;  but  if  a  sufficient  sum  of  money  be  not  made 
to  satisfy  all  executions,  the  amount  made  shall  be  distributed  to 
the  different  creditors  in  proportion  to  the  amount  of  their  respect- 
ive demands."  "  In  all  other  cases  the  writ  of  execution  first  de- 
livered to  the  officer  shall  be  first  satisfied." 

This  provision,  by  no  means  a  new  one  on  the  statute  book,  it 
will  be  observed,  applies  as  well  to  lands  and  '^tenements  as  [161 
to  goods  and  chattels,  and  the  section  concludes:  "  Nothing  herein 
contained  shall  be  so  construed  as  to  affect  any  preferable  lien 
which  one  or  more  of  the  judgments  on  which  execution  issued 
may  have  on  the  lands  of  the  judgment  debtor."  The  part  of  the 
section  under  consideration,  it  has  been  said,  was  "  intended  to  pro- 
vide for  cases  where  there  were  two  or  more  judgment  creditors, 
having  equal  rights,  and  where  there  is  no  priority  of  lien,  as  when 
the  judgments  are  recovered  in  the  tame  term,"  Patten  v.  Sheriff 
of  Pickaway,  2  Ohio,  383. 

Admitting  that  the  judgments,  of  which  transcripts  were  filed 
and  docketed,  are  to  be  considered  as  standing  on  the  same  footing 
with  judgments  rendered  in  the  Court  of  Common  Pleas,  can  it  be 
said  that  the  term  of  that  court  which  commences  on  the  1st  lion- 
day  in  November,  and  is  therefore  called  the  November  term,  is 
the  mme  term  as  the  term  of  the  Superior  Court,  which  commences 
on  the  first  Monday  in  November,  and  which  the  law  directs  shall 
be  called  the  November  term  ?  The  law  provides  that  there  shall 
be  nine  terms  of  the  Superior  Court,  to  be  called  after  the  months 
in  which  they  are  respectively  held.  One  of  these  is  the  Novem- 
ber term,  which  under  the  law  must  terminate  before  the  first 
Monday  in  December,  when  a  new  term  commences,  called  after 
that  month.  There  are  only  three  terms  provided  for  the  Common 
Pleas.    Its  November  term  may  continue  until  the  commencement 
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of  the  ensuing  term  on  the  first  Monday  of  January.  The  May 
term  of  the  Common  Fleas  commences  on  the  second  Monday ;  that 
of  this  Court  on  the  first  Monday. 

These  considerations  appear  to  show  a  want  of  identity,  except 
162]  as  to  the  name  of  some  of  them,  between  the  terms  *of  the 
Common  Pleas  and  of  this  court,  which  would  render  it  difficult  to 
apply  the  provision  of  the  section  under  consideration  to  the  execu- 
tions from  the  two  courts.  To  the  term  of  which  court  would  "  the 
ten  days  thereafter  "  apply? 

I  am  satisfied  that  the  enactment  as  originally  made  was  intended 
to  apply  to  the  same  term  of  the  same  court.  It  did  not  contem- 
plate the  existence  of  different  courts,  exercising  a  concurrent  juris- 
diction over  the  same  territory.  If  executions  upon  judgments 
rendered  during  the  same  period  of  time  in  courts  having  a  con- 
current jurisdiction,  are  to  stand  on  the  same  footing,  a  change  of 
the  law  will  be  necessary.  Any  attempt  to  apply  such  a  rule  on 
account  of  an  identity  in  the  name,  or  the  period  of  commencement 
of  some  of  the  terms  of  the  Courts  of  Common  Pleas  and  the  Supe- 
rior Court  of  Cincinnati,  would  be  found  to  be  partial  in  its  opera- 
tion, and  probably  lead  to  injustice.  And  even  if  **  the  term  "  men- 
tioned in  the  section  could  by  any  fair  rule  of  construction  be  held 
to  mean  "  the  terms  of  two  courts,"  the  difference  in  the  duration, 
in  the  period  of  time  embraced  in  the  terms  of  the  two  courts,  is  a 
difficulty  which,  in  my  judgment,  can  not  be  obviated. 

An  order  will  be  made,  that  the  execution  from  the  Superior 
Court,  having  first  come  to  the  hands  of  the  sheriff,  is  entitled  to 
be  first  satisfied,  leaving  the  balance  to  be  divided  between  the  other 
executions. 

Forest,  for  plaintiff. 

Mills  &  Hoadly,  for  other  creditors. 
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Gholbon,  Jm  presiding. 

Memphis  Medical  College  v.  R.  S.  Newton. 

1.  In  an  action  on  a  judgment  rendered  by  a  court  of  a  Bister  state,  it  is  neces- 

sary to  set  out  in  the  petition  itself  the  same  substantial  allegations  as  were 
required  in  a  declaration  in-  debt,  under  the  common-law  system  of  plead- 
ing. And  these  material  facts  must  appear  on  the  petition  itself,  without 
reference  to  the  transcript  of  the  record  as  an  exhibit. 

2.  A  transcript  of  a  record  howing  the  recovery  of  a  judgment  is  not  an  "  in- 

strument of  writing,'1  etc.,  under  section  122  of  the  code,  authorized  to  be 
made  part  of  the  petition  by  reference. 

8.  It  may  be  such  an  "  instrument  of  writing11  as  is  authorized  by  section  117 
to  be  filed  with  the  petition  as  evidence. 

4.  Section  117  of  the  code  was  intended  as  a  substitute  for  oyer  under  the  old 
practice,  and  perhaps  as  a  requisition  on  the  plaintiff  to  give  in  advance 
those  copies  of  written  instruments,  on  which  the  action  might  be  founded, 
which  he  might  have  been  required  to  give  under  the  former  practice  act. 
Swan's  Stat.  670. 

6.  It  was  not  the  intention  of  section  117  to  allow  copies  of  instruments  therein 
mentioned  to  be  considered  part  of  the  pleading,  and  to  be  incorporated  as 
such  into  the  final  record. 

6.  Section  120  of  the  code  does  not  apply  to  judgments  of  our  own  Superior 
Courts  of  general  jurisdiction,  or  to  the  judgments  of  the  courts  of  our 
sister  states. 

[1  Handy,  239;  W.  &  B.  1428;  Seney,  208,  211,  218.] 

Gholson,  J.  This  action  was  brought  on  a  judgment  rendered 
against  the  defendant  and  others  in  the  Common  Law  and  Chan- 
cery Court  of  the  city  of  Memphis,  Tennessee.  The  petition  stated 
that  the  defendant  was  a  resident  of  the  city  of  Cincinnati.  That 
the  judgment  was  rendered  against  him  on  the  law  side  of  the 
court  at  its  March  term,  1854,  in  a  suit  in  which  the  present  plain- 
tiff was  the  plaintiff,  and  the  present  defendant  and  others  were  de- 
fendants, and  that  a  recovery  was  had  for  three  hundrod  and  thirty- 
six  dollars  and  costs.  That  the  judgment  was  duly  given,  and  re- 
mains unsatisfied.  That  a  transcript  of  the  judgment  is  filed  with 
the  petition,  marked  as  an  exhibit    *That  there  is  due  to  the    [164 
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plaintiff  from  the  defendant  upon  the  judgment  the  Bam  of  three 
hundred  and  fifty-eight  dollars  and  fifty-one  cents,  with  interest  at 
six  per  cent.,  from  the  20th  March,  1854,  for  which  judgment  is 
asked. 

To  this  petition  there  was  a  demurrer :  1.  On  the  ground  of  a 
defect  of  parties  defendant.  2.  On  the  ground  that  there  were  not 
shown  facts  sufficient  to  constitute  a  cause  of  action. 

The  substantial  allegations  in  a  declaration  in  debt  on  a  judg- 
ment under  the  former  practice,  stated  the  court  in  which  the  judg- 
ment was  rendered,  the  term  at  which  it  was  rendered,  the  parties, 
and  the  sum  recovered.  It  was  not  necessary  to  set  forth  the 
whole  of  the  proceedings,  but  it  was  sufficient  to  state  the  judgment 
concisely.     1  Chitty  PL  370,  371. 

I  find  that  a  practice  is  growing  up,  in  preparing  petitions 
under  the  code,  to  make  the  whole  transcript  of  the  record,  by 
reference  to  it  as  an  exhibit,  a  part  of  the  petition.  And  it  is  a 
matter  of  some  importance  to  inquire  whether  there  be  any  pro- 
vision of  the  code  which  will  warrant  such  a  practice.  For,  if  there 
be,  it  will  become  a  serious  item  of  costs,  both  in  taking  out  a  copy 
of  the  petition,  and  in  making  up  the  final  record  of  the  case. 

A  transcript  of  a  record  showing  the  recovery  of  a  judgment 
can  not,  I  think,  be  with  any  propriety  deemed  "  an  instrument  of 
Writing  for  the  unconditional  payment  only,"  within  the  meaning 
of  section  122  of  the  code.  It  will  not  be  sufficient,  as  authorized 
under  that  section  in  cases  of  accounts,  promissory  notes,  and  bills 
of  exchange,  to  give  a  copy  of  a  transcript  of  a  record,  and  state 
that  there  is  due  upon  it  a  specified  sum  with  interest. 
165]  *It  may  be  that  a  transcript  of  a  record  can  be  consid- 
ered "  a  written  instrument  as  evidence  of  indebtedness/'  under 
section  117  of  the  code,  and  it  would,  I  think,  not  be  an  objection- 
able practice  to  file  with  the  petition  the  transcript  of  the  record  on 
which  the  action  was  founded.  But  the  distinction. between  instru- 
ments of  which  copies  are  given  under  section  122,  and  under  sec- 
tion 117,  is  most  obvious  and  important.  In  the  former  case  they 
become  incorporated  in  the  petition  by  an  express  reference  ;  in  the 
latter,  they  are  attached  and  filed,  not  as  a  part  of  any  statements  in 
the  petition,  but  as  evidence.  I  think  it  is  quite  obvious  that  sec- 
tion 117  was  intended  as  a.  substitute  for  oyer  under  the  former 
practice,  and  perhaps  as  a  requisition  on  a  plaintiff  to  give  in  ad- 
vance those  copies  of  written  instruments  on  which  the  action 
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might  be  founded,  which  he  might  have  been  required  to  give  on  an 
application  for  that  purpose,  under  the  former  practice  act.  Swan's 
St.  670.  I  am  entirely  satisfied  that  it  was  not  the  intention  of  the 
code  in  section  117  to  allow  copies  so  attached  and  filed  to  be  con- 
sidered a  part  of  the  pleading,  and  to  be  incorporated  as  such  into 
the  final  record. 

There  is  another  section  of  the  code  which  should  be  noticed  in 
determining  the  sufficiency  of  a  petition  on  a  judgment.  It  is  pro- 
vided in  section  120  that,  in  pleading  a  judgment  or  other  deter- 
mination of  a  court,  or  officer  of  special  jurisdiction,  it  shall  be 
sufficient  to  state  that  such  judgment  or  determination  was  duly 
given  or  made.  If  such  allegation  be  controverted,  the  party  plead- 
ing must  establish  on  the  trial  the  facts  conferring  jurisdiction.  It 
sufficiently  appears  from  the  language  of  that  section  that  it  was 
not  intended  to  apply  to  the  judgments  of  the  Superior  Courts  of 
general  jurisdiction  +of  our  own  state,  or  to  the  judgments  [166 
of  the  courts  of  our  sister  states. 

It  is  my  conclusion  that  a  petition  on  the  judgment  of  another 
state  should  contain  the  same  substantial  allegations  as  were  re- 
quired in  a  declaration  in  debt  on  such  a  judgment,  and  that  these 
should  appear  in  the  body  of  the  petition,  without  any  reference 
to  the  transcript  of  the  record,  which  is  only  to  be  used  as  evidence. 
Nathan  v.  Lewis,  1  Handy,  239.  I  can  not  see  how  less  can  well 
be  deemed  sufficient,  and  it  is  clear  that  more  ought  neither  to  be 
required  nor  inserted. 

The  demurrer  will  be  sustained,  and  leave  given  to  amend  the 
petition. 

Walker  Kebler  do  Force,  for  plaintiff. 

Ketchum  do  Headington,  for  defendant. 


In  General  Term— February,  1856. 
Before  Ghoubon,  J. 

McIlvainb  and  Wipe  v.  Wood. 

1.  If  an  owner  of  real  estate  himself  constructs  upon  it,  or  connects  with  it, 
what  is  found  to  be  a  nuisance ,  or  if  the  nuisance  existing,  he  demises  the 
premises  with  which  it  is  connected,  he  is  liable  for  any  injury  sustained, 
therefrom. 
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2.  So  where  the  thing  done  or  constructed  upon  real  estate  is  in  itself  illegal,  or 
a  nuisance,  the  owner  authorizing  its  construction  or  performance  roust  be 
deemed  liable,  though  it  may  be  actually  done  or  constructed  by  a  third 
person  as  contractor. 

8.  But  the  landlord  is  not  responsible  for  the  act  of  the  tenant,  in  creating  a 
nuisance,  by  the  manner  in  which  he  uses  the  premises  demised,  if  he  lets 
premises  not  in  themselves  a  nuisance. 

4.  Any  obstruction  in  a  public  thoroughfare,  calculated  to  produce  injury  to 
persons  passing,  is  in  it  character  a  nuisance.  The  object  of  the  obstruc- 
tion, and  the  precautions  taken  to  prevent  injury,  may  prevent  the  charac- 
ter of  a  nuisance  attaching ;  bat  if  the  object  be  illegal,  or  the  proper  pre- 
cautions are  not  taken,  then  such  is  its  character. 

The  action  in  this  case  was  brought  to  recover  for  an  injury  sus- 
167]  tained  by  the  plaintiff,  Ellen  M.  Mcllvaine,  from  Tail- 
ing into  an  area  on  the  sidewalk  constructed  for  the  use  of  prem- 
ises owned  by  the  defendant  The  premises  at  the  time  of  the  ac- 
cident were  occupied  by  a  tenant.  The  area  had  been  originally 
constructed  under  the  direction  of  the  defendant,  and  continued 
from  the  time  of  its  construction  to  the  time  of  the  accident  sub- 
stantially in  the  same  condition.  Its  condition  at  the  time  it  was 
rdemised  by  the  defendant  was  the  same  as  when  the  accident  hap- 
pened. 

There  was  evidence  produced  on  the  trial  of  the  action,  on  both 
nsides,  as  to  the  question,  whether  the  construction  was  in  its  char- 
acter a  nuisance.  It  was  also  a  matter  of  dispute  whether  the  acci- 
dent occurred  to  the  female  plaintiff  as  a  passenger  on  the  public 
.highway,  or  as  a  guest  or  visitor  to  an  occupant  of  the  premises. 

The  jury  found  a  verdict  for  the  plaintiff,  and  the  motion  for  a 
new  trial  was  reserved  for  the  decision  of  the  court  at  general  term. 
There  was  a  statement  showing  all  the  evidence  in  the  case  and  the 
^charges  of  the  judge  who  presided  at  the  trial. 

Gholson,  J.  We  do  not  think  that  there  is  any  ground  to  inter- 
fere with  the  verdict  of  the  jury,  or  the  finding  of  the  jury  as  to  the 
question  of  fact  submitted,  as  being  against  the  weight  of  testimony. 
There  is  no  reason  to  suppose  that  injustice  has  been  done  in  any 
■conclusion  upon  the  facts  of  the  case.  The  damages,  if  any  are 
properly  recoverable,  are  admitted  to  be  reasonable.  And  it  is  only 
necessary  to  inquire,  whether  upon  the  facts  stated  and  found  the 
plaintiffs  were  entitled  to  recover. 
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If  an  owner  of  real  estate  himself  constructs  upon  it,  *or  [168 
connects  with  it,  what  is  found  to  be  a  nuisance ;  or  if,  the  nuisance 
existing,  he  demises  the  premises  with  which  it  is  connected,  he 
is  liable  for  any  injury  sustained.  Where  the  thing  constructed 
or  done  upon  real  estate  is  in  itself  illegal  or  a  nuisance,  the  owner 
authorizing  its  construction  or  performance  must  be  deemed  liable, 
though  it  may  be  actually  constructed  or  done  by  a  third  person 
as  a  contractor.  So  where  a  construction  in  itself  illegal,  or  a 
nuisance,  exists  upon  premises,  the  owner  can  not  escape  a  liability 
on  account  thereof  by  placing  others  in  the  actual  possession. 
Ellis  v.  Sheffield  Gas  Consumers  Co.,  2  E.  &  B.  75 ;  E.  C.  L.  767 ; 
Sich  v.  Barterfield,  4  C.  B.  56 ;  E.  C.  L.  782-804,  and  cases  cited. 

But  a  landlord  is  not  responsible  for  the  act  of  the  tenant  in  cre- 
ating a  nuisance,  by  the  manner  in  which  he  uses  the  premises  de- 
mised ;  if  he  lets  premises,  not  in  themselves  a  nuisance,  but  which 
may  or  may  not  be  used  by  the  tenant  so  as  to  become  a  nuisance, 
56  E.  C.  L.  804 ;  and  it  has  been  claimed  for  the  defendant  in  this 
case,  that  the  area  connected  with  the  premises  at  the  time  they 
were  demised  was  not  in  itself  a  nuisance.  We  do  not  think  such 
a  construction,  having  been  found  by  the  jury  to  be  a  nuisance, 
falls  under  the  exception  which  has  been  stated  as  arising  from  the 
manner  in  which  the  premises  are  used. 

We  suppose  that  any  obstruction  in  a  public  thoroughfare,  cal- 
culated to  produce  injury  to  persons  passing,  is  in  its  character  a 
nuisance.  The  object  of  the  obstruction,  and  the  precautions  taken 
to  prevent  injury,  may  prevent  the  character  of  a  nuisance  attach- 
ing ;  but  if  the  object  be  illegal,  or  the  proper  precautions  are  not 
taken,  then  that  is  its  character. 

♦In  the  present  case,  the  defendant  would  appear  to  be  Ji-  [169 
able  for  the  nuisance,  both  on  account  of  its  original  construction, 
and  its  existence  when  the  premises  were  leased.  An  obstruction 
is  made  in  the  sidewalk ;  the  purpose  may  have  been  legal,  but  the 
proper  precautions  to  prevent  injury  were  not  taken,  and  they  are 
such  as  were  required  in  the  construction  and  not  in  the  use.  For 
this  defect  in  the  construction,  making  the  thing  a  nuisance,  the 
owner  of  the  premises  must  be  considered  responsible. 

As  to  the  question,  whether  the  accident  occurred  on  the  premises 
or  on  the  highway,  the  jury  having  found  that  it  was  on  the  latter, 
there  is  no  occasion  to  inquire  whether  a  landlord  would  be  respon- 
sible for  an  injury  happening  to  a  guest  of  his  tenant  by  reason  of 
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u  defect  in  the  premises.  We  are  satisfied  that,  from  the  evidence, 
the  jury  were  justified  in  finding  that  the  accident  occurred  after 
the  party  had  left#  the  house  and  was  on  the  public  thoroughfare. 
She  was  certainly  there  lawfully,  none  the  lees  so  that  she  had 
stepped  out  of  a  house  in  which  she  had  been  visiting. 

The  case  will  be  remanded  to  the  special  term,  that  judgment 
may  be  entered  on  the  verdict  for  the  plaintiffs. 

Nixon,  for  plaintiffs. 

Tilden,  Rairdon  &  Ourwen,  for  defendant 


Special  Term — January,  1866.  . 
Gholson,  J.,  presiding. 

Edward  Fox  v.  The  Pennsylvania  Eailroad  Company. 

The  same  cause  of  action,  under  the  code  can  not  be  set  out  in  two  different 
modes,  as  was  the  practice  by  counts  under  the  old  system.  But  all  the 
facts  upon  which  the  action  is  based  may  be  set  out  in  a  narrative  method. 

170]  *GrHOL80N,  J.  The  petition  in  this  case  contains  what  pur- 
port to  be  two  causes  of  action,  separately  numbered  as  such,  as 
required  by  the  code.  The  defendant  claims  that  in  fact  there  is 
but  one  claim  or  cause  of  action,  and  that  one  or  the  other  of  the 
two  stated  in  the  petition  should  be  stricken  out.  A  motion  for 
that  purpose  has  been  submitted. 

The  plaintiff,  being  a  passenger  on  the  road  of  the  defendant, 
was  injured,  and  for  this  injury  a  claim  was  made.  The  defendant, 
admitting  the  justice  of  the  claim,  promised  to  make  a  reasonable 
compensation.  When  called  on  for  the  compensation,  the  defend- 
ant offered  $1,000,  but  would  give  no  more.  This  the  plaintiff  was 
not  willing  to  accept,  claiming  a  much  larger  amount,  as  being  that 
to  which  he  was  reasonably  entitled. 

The  petition  is  framed  on  the  idea  that  the  fact  of  the  injury  from 
the  negligence  of  those  having  in  charge  the  passenger  cars  of  the 
defendant  constitutes  one  claim  or  cause  of  action ;  and  the  admis- 
sion of  a  liability  for  the  injury  and  the  promise  to  make  a  reason- 
able compensation  constitutes  another  claim  or  cause  of  action. 
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I  do  not  think  that  there  are  two  causes  of  action ;  it  is  evidently 
the  same  claim  stated  in  two  forms,  which,  in  my  judgment,  the 
code  does  not  permit.  On  the  contrary,  it  is  one  of  the  evils  of  the 
old  practice  the  code  was  intended  to  remedy.     The  case  is  analo-  y 

gous  to  a  claim*  for  goods  sold  and  delivered,  and  upon  the  note 
given  for  the  price.  Under  the  old  system  of  pleading  there  was  a 
count  upon  the  note,  another  upon  the  consideration,  not  to  speak 
of  the  money  counts.  This,  surely,  is  not  now  ^permissible.  [171 
If  there  be  but  one  cause  of  action,  the  code  requires  the  facts  which 
constitute  it  to  be  stated  in  ordinary  and  concise  language,  and 
without  repetition.  It  is  only  where  there  are  in  reality.severai 
causes  of  action,  that  they  should  be  separately  stated  and  num- 
bered. 

In  stating  the  facts  which  constitute  the  cause  of  action,  there  is 
to  be  no  repetition,  and  care  should  be  taken  not  to  prejudice  the 
defendant  by  inserting  any  redundant  or  irrelevant  matter.  But 
a  statement  of  two  facts  connected  with  tho  cause  of  action,  when 
the  proof  of  one  may  dispense  with  the  proof  of  the  other,  or  re- 
covery may  be  had  on  the  proof  of  one,  though  there  be  a  failure 
to  prove  the  other,  can  not,  I  think,  be  deemed  either  a  repetition 
or  the  insertion  of  redundant  or  irrelevant  matter.  In  the  present 
case,  therefore,  it  would  be  entirely  proper  to  set  out  as  one  cause 
of  action  the  facts  contained  in  the  two  separate  statements  of  the 
petition.  The  plaintiff  may  show  that  he  was  a  passenger  on  the 
road  of  the  defendant ;  that  he  was  injured  by  the  carelessness  of 
those  intrusted  with  the  locomotives  or  care;  that  the  defendant, 
on  being  informed  of  the  injury  and  its  cause,  admitted  a  liability 
by  a  promise  to  make  reasonable  compensation,  and  that  the 
amount  claimed  was  a  reasonable  compensation.  And  upon  such 
statement  the  plaintiff  might  ask  judgment  for  whatever  might 
be  deemed  by  the  court  and  jury  a  proper  compensation  in  dam- 
ages. 

There  can,  I  think,  be  no  doubt  that  the  failure  to  prove  the 
promise  would  not  prevent  a  recovery,  if  the  other  facts  were  made 
out,  though  proof  of  the  promise  might  to  a  certain  extent  dispense 
with  the  proof  of  the  other  preceding  statements.  The  result  is, 
that  under  the  code,  though  the  proof  should  correspond  with  the 
^allegations,  the  same  rule  prevails  as  did  in  actions  on  the  [172 
case  for  a  tort  at  law ;  and  generally,  in  proceedings  in  chancery, 
the  plaintiff  is  entitled  to  recover,  if  he  establishes  by  proof  such 
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parts  of  the  facts  stated,  so  many  of  the  allegations  as  constitute  a 
substantive  cause  of  action,  though  there  may  be  other  parts,  or 
Other  allegations,  important  in  one  aspect  or  view  of  the  case, 
which  he  has  failed  to  establish. 

Under  these  views,  I  shall  sustain  the  motion  as  made,  bat  shall 
give  leave  to  the  plaintiff  to  amend  by  striking  out  the  mark  of 
separation,  and  those  parts  of  the  second  statement  which  are  a 
mere  repetition  of  the  first,  leaving  its  substantial  part)  the  admis- 
sion of  liability  by  the  promise  of  the  defendant  to  pay  a  reason- 
able compensation  for  the  injury  sustained,  to  stand  and  be  con- 
nected with  the  preceding  statement.  And  the  whole  statement 
will  thus  constitute  one  cause  of  action. 


Special  Term— February,  I860. 
QHOLSOir,  J.,  presiding. 

Levi  &  Linderner  v.  The  Steamboat  Baltimore. 

Where  a  steamboat  has  been  seized  under  the  watercraft  law,  and  discharged 
on  bond  being  given,  and  subsequently  a  judgment  rendered  against  the 
boat  for  the  debt,  and  an  execution  sued  out  in  the  usual  form  against  the 
goods  and  chattels  of  defendant,  and  the  sheriff  directed  to  levy  the  same 
on  the  boat,  who  refuses  or  neglects  to  execute  it,  and  a  motion  is  made  to 
amerce  him,  the  court  will  overrule  the  motion,  as  there  is  no  law  author- 
izing or  commanding  the  sheriff  to  make  such  a  levy. 

[Seney,  572,  and  cases  cited.] 

A  Motion  was  made  in  this  case  to  amerce  the  sheriff  for  refusing 
or  neglecting  to  execute  a  writ  of  execution. 

It  appeared  that  the  plaintifib  sued  out  a  warrant  against 
173]  *the  steamboat,  which,  having  been  seised,  was  discharged 
upon  the  execution  of  a  bond,  as  authorised  by  the  statute.  The 
plaintiffs  proceeded  to  a  judgment  against  the  steamboat,  and 
caused  to  be  issued  a  writ  of  execution  in  the  usual  form  of  an  ex- 
ecution against  the  goods  and  chattels  of  the  defendant  This  writ 
was  delivered  to  the  sheriff,  who  at  first  proceeded  to  take  the 
steamboat  into  his  possession,  but  afterward,  doubting  the  regular- 
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ity  of  the  proceedings,  and  also  being  advised  that  a  petition  in 
error  bad  been  filed,  desisted  from  completing  or  returning  a  levy 
of  the  execution,  and.  in  fact  returned  a  stay  of  the  writ  by  appeal 
to  the  general  term  of  the  court.  A  petition  in  error  had  been 
filed,  but  no  undertaking  had  been  given,  and  proceedings  on  the 
judgment  had  not  been  stayed. 

Gholson,  J.  The  code,  section  451,  provides,  .that  if  any  sheriff 
"  shall  refuse  or  neglect  to  execute  any  writ  of  execution  to  him 
directed,  which  has  come  to  bis  hands,"  such  sheriff  "  shall,  on  mo- 
tion in  court,  and  two  days1  notice  thereof  in  writing,  be  amerced 
in  the  amount  of  said  debt,  damages  and  costs,  with  ten  per  cent, 
thereon,  to  and  for  the  use  of  said  plaintiff."  The  language  of  the 
code  is  very  general,  but  it  baa  not  been  and  can  not  be  claimed 
that  it  authorizes  or  requires  a  court  to  amerce  a  sheriff  for  refusing 
or.  neglecting  to  do  what  earn  not  be  properly  done,  \  sheriff  may 
well  refuse  to  execute  what,  though  it  purports  to  be  a  writ  of  exe- 
cution, is  in  truth  invalid  or  void.  Sp  be  may  refuse  to  levy  on  the 
property  of  A.  a  wr,it  of  execution  against  the  property  of  B. 
Neglect,  of  course,  implies  duty,  and  though  the  statute  says 
*•'  refuse  or  neglect,"  yet  both  words  must  be  deemed  to  ap-  [174 
p]y  to  cases  in  which  there  was  an  official  obligation  to  act  When 
it  is  the  duty  of  a  sheriff  to  execute  any  writ  of  execution,  and  be 
either  refuses  to  perform  that  duty,  or  neglects  to  perform  it,  he  is 
liable  to  be  amerced.  A  plaintiff  in  an  execution  against  A.  points 
out  property  as  bis,  which  is  at  the  time  in  the  possession  of  B., 
and  the  sheriff  refuses  to  levy.  This  is  a  refusal  as  distinguished 
from  a  neglect ;  but  a  liability  for  such  a  refusal  depends  on  the 
fact  whether  the  property  belonged  to  A.  or  B. 

The  question  therefore  arises,  whether  it  was  the  duty  of  the 
sheriff  to  seize  the  steamboat  Baltimore,  under  the  process  which 
caino  to  his  hands?  The  decision  of  this  question  involves  an  ex- 
amination and  construction  of  some  of  the  sections  of  the  act  under 
which  the  proceeding  against  the  steamboat  was  commenced. 
Section  4  of  that  act  authorizes  a  warrant  against  a  steamboat, 
by  name,  directing  her  seizure  and  detention,  to  satisfy  the  demand 
of  the  plaintiff.  The  steamboat  is  to  be  detained  until  discharged 
by  due  course  of  law.  Section  5  provides  that  "  the  owner,  master, 
etc.,  of  such  steamboat  may  discharge  the  property  seized,  upon 
entering  into  bond  to  the  officer  taking  the  same,  with  two  good 
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and  sufficient  sureties," — "  in  double  the  amount  of  the  demand 
sworn  to  be  due  " — "  conditioned  that  such  property,  or  double  the 
amount  sworn  to  be  due,  shall  be  forthcoming  to  answer  the  judg- 
ment under  such  seizure." 

After  a  boat  has  been  discharged  from  the  seizure  made  under' 
the  specific  directions  for  that  purpose,  it  is  reasonable  to  suppose, 
if  the  legislature  had  intended  that  there  might  be  a  second  seizure 
175]  in  the  same  proceeding,  other  Specific  directions  would  have 
been  given  for  the  purpose.  None  such  are  found  in  the  act.  On 
the  contrary,  the  sixth  section  provides,  that  "  after  judgment,  the 
property  seized,  and  still  held"  may  be  sold  upon  execution,  to  sat- 
isfy the  judgment.  No  such  execution  is  authorized  where  the 
property  is  not  still  held.  The  provision  might  probably  apply 
where  the  property  was  delivered  in  discharge  of  the  condition 
of  the  bond,  for  the  purpose  of  answering  the  judgment. 

The  same  section  of  the  statute  refers  to  another  execution,  but 
that  is  limited  to  the  collection  of  a  balance  after  a  sale  of  the  prop- 
erty seized  and  still  held,  and  can  not  of  course  apply  to  a  second 
seizure  of  that  property.  Whether  from  the  character  of  the  pro- 
ceedings this  latter  provision  could  be  made  available  in  every 
case,  I  need  not  now  inquire. 

There  being  no  express  provision  in  the  act  authorizing  such  a 
process  as  that  issued  in  the  present  case,  there  is  nothing  in  its 
nature  or  character,  or  in  the  demands  of  justice,  which  should  in- 
duce a  court  to  imply  an  authority.  A  writ  of  execution  requiring 
the  sheriff  to  make  money  out  of  the  goods  and  chattels  of  a  steam- 
boat is  a  process  so  anomalous  as  to  demand  something  more  than 
any  mere  implication  to  sustain  it. 

Various  grounds  of  inconvenience  might  be  urged  against  such 
a  construction  of  the  act  as  would  authorize  such  a  process  as  the 
one  issued  in  this  case,  but  the  plain  language  of  the  act  appears 
to  be  entirely  sufficient  to  sustain  the  conclusion  to  which  I  have 
arrived. 

The  motion  to  amerce  the  sheriff  will  be  overruled. 

Abraham,  for  the  motion. 

Lincoln,  Smith  d>  Warnoclc,  contra. 
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Special  Term— October,  1866.  [176 

Gholsok,  J.,  presiding. 

Doe  ex  dem.  Incorporated  Village  or  Fulton  v.  Roe,  Mehren- 

field,  Tenant  in  Possession. 

A  dedication  of  ground  for  public  uses  may  be  made  in  Ohio,  either  under  the 
statute  or  according  to  the  -common  law  rule  on  the  subject,  which  still  pre- 
vails, notwithstanding  the  statute. 

Where  a  dedication  has  been  made,  the  constituted  authority  representing  that 
portion  of  the  public  interest  in  the  use  of  the  property,  may  maintain  an 
action  to  recover  the  possession.  In  the  use  of  a  street,  an  action  may  be 
maintained  by  the  proper  municipal  corporation. 

To  constitute  a  dedication  by  the  common  law,  two  things  are  requisite :  1st. 
The  agreement  of  the  owners  to  make  the  dedication.  2d.  The  acceptance 
of  the  dedication  by  the  public;  and  these  may  be  shown  by  declarations 
and  acts. 

[Affirmed  1  D.  161;  affirmed,  8  Ohio  St.  440;  Vide  2  Handy,  87;  acceptance} 
19  Ohio  St.  238.  Silent  acquiescence  in  use  by  public  not  conclusive  proof  of 
dedication,  11  Ohio  St.  274.] 

On  the  29th  April,  1830,  one  Samuel  W.  Davies  signed  a  writing 
accompanying  a  map  of  a  subdivision  of  a  lot  of  ground  in  the  cor- 
poration of  Fulton,  which  was  placed  on  the  book  of  records  in  this 
county.  This  paper  was  not  acknowledged,  as  required  by  the 
statute.  On  this  map  a  street  is  marked,  which  is  continued  by 
lines  between  two  lots  indefinitely  across  Colombia  street,  then  a 
public  highway.  The  map  does  not  show  any  termination  or  out- 
let to  the  street  so  marked  on  it  in  that  direction.  The  proof 
showed  that  it  must  then  have  terminated  on  private  property. 

It  was  claimed  for  the  plaintiff,  that  the  ground  so  continued  was 
and  had  been  dedicated  as  a  street,  by  various  deeds  and  records 
referring  to  the  subdivision,  so  as  to  vest  the  title  to  the  ground  in 
the  village  corporation.  The  defendant  was  in  possession  of  this 
ground,  on  which  he  had  made  improvements,  and  which  he  had 
occupied  for  several  years.     The  case  was  submitted  to  the  court. 

♦Gholson,  J.  A  dedication  of  ground  for  public  uses  may  [177 
be  made,  in  Ohio,  either  under  the  statute  or  according  to  the  com- 
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mon  law  rale  on  the  subject,  which  still  prevails,  notwithstanding 
the  statute. 

When  a  dedication  has  been  made,  the  constituted  authority 
representing  that  portion  of  the  public  chiefly  interested  in  the  use 
of  the  property  may  maintain  an  action  to  recover  the  possession. 
In  the  case  of  a  street,  this  action  may  be  maintained  by  the  proper 
municipal  corporation. 

In  this  case  there  was  no  dedication  in  the  mode  required  by  ihe 
statute.  I  do  not  find  that  tho  public,  or  the  town  of  Fulton  as  rep- 
resenting the  public,  was  in  any  way  a  party,  as  grantee,  or  other- 
wise, to  any  of  the  deeds  or  records  offered  in  evidence,  to  affect 
those  who  were  interested  in  the  property.  If  there  be  any  right 
to  sue,  if  there  be  any  dedication,  it  must  be  in  the  mode  recognized 
by  the  common  law. 

To  constitute  such  a  dedication,  in  my  judgment,  two  things  are 
requisite  :  1st,  the  agreement  of  the  owner  to  make  the  dedication; 
2d,  the  acceptance  of  the  dedication  by  the  public.  These  may  be 
shown  by  declarations  and  acta. 

If  one  party  agrees  by  deed,  or  otherwise,  with  another  party  to 
dedicate  ground  for  a  public  use,  and.  thereupon  the  ground  is  used 
by  the  public  for  the  use  intended,  the  dedication  is  complete ;  but, 
until  the  dedication  be  so  accepted  by  the  public,  the  matter  rests 
in  the  contract  of  the  parties.  The  mere  contract  between  them, 
without  some  use  or  acceptance  on  the  part  of  the  public,  does 
178]  *not  constitute  a  dedication  ;  and  before  such  a  dedication 
takes  place,  the  intention  to  dedicate,  evidenced  by  the  contract, 
may  be  recalled  or  revoked  with  the  assent  of  those  interested  as 
parties  to  the  contract.  The  public  having  never  acted,  have  no 
right  to  complain. 

These  principles  are,  I  think,  supported  by  numerous  authorities. 
2  R.  1. 172;  2  Id.  493;  14  Barb.  511;  Id.  328;  3  Foster,  327;  2Seld. 
257  ;  16  Barb.  251.  Tbey  are  decisive  of  this  case ;  and  a  judgment 
will  be  entered  for  the  defendant. 

Nixon,  for  plaintiff. 

Scarborough  db  Eggly,  for  defendant 
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In  General  Term— March,  1856. 

* 

Before  Justices  Spencer,  Gholsov,  and  Stores. 
Johnson,  Bros.  &  Co.  v.  Gabriel  A.  Taylor. 

A  judgment  by  default  was  rendered  at  the  October  term,  1865,  of  Superior 
Court.  At  the  next  November  term  a  motion  was  made  to  set  that  judg- 
ment aside,  which  motion,  as  stated  in  the  record,  was  "  for  good  cause 
shown  sustained,"  and  leave  was  given  to  the  defendant  to  answer.  At. 
the  next  November  term  a  motion  was  made  by  the  plaintiff  to  set  aside 
the  order  of  the  previous  term.  This  motion  was  overruled,  and  a  bill  of 
exceptions  allowed,  and  a  petition  in  error  filed.  The  error  assigned  was 
that  the  court  refused  to  vacate  the  order  setting  aside  the  judgment  by  de- 
fault. Held,  that  the  proper  method  to  review  the  order  setting  aside  the 
judgment  by  default  was  to  have  excepted  at  the  time  and  filed  a  petition 
in  error.  And  that  the  plaintiff,  by  neglecting  to  except  at  the  time  and 
have  a  bill  of  exceptions  signed  during  the  term,  lost  his  remedy. 

[Seney,  890,  628,  668.] 

The  action  in  this  case  was  brought  by  the  plaintiffe,  as  assignees 
of  a  judgment  rendered  in  favor  of  Benjamin  F.  Bruce,  against  the 
defendant.  A  judgment  by  default  was  rendered  in  the  action  at 
the  October  term,  1855,  of  this  court.  At  the  next  term  a  motion 
was  made  to  set  •aside  the  judgment,  which  motion  was,  as  [179 
stated  in  the  record,  for  good  cause  shown  sustained ;  and  leave 
was  given  to  the  defendant  to  answer.  At  the  next,  the  November 
term  of  the  court,  a  motion  was  made  by  the  plaintiffe  to  Bet  aside 
the  order  of  the  previous  term.  The  reasons  assigned  were :  "  1st, 
the  same  was  improvidently  rendered.  2d,  because  it  opened  up  a 
judgment  of  a  preceding  term,  by  motion  at  a  subsequent  term." 
This  last  motion  was  overruled,  and  a  bill  of  exceptions  allowed. 
To  review  this  action  of  the  court,  the  present  petition  in  error  has 
been  filed.  The  error  assigned  is  that  the  court  refused  to  vacate 
the  order  setting  aside  the  judgment  by  default. 

Gholson,  J.,  delivered  the  opinion  of  the  court : 
The  first  question  which  properly  arises  is  as  to  the  oharacter  of 
the  order  of  the  November  term,  which  the  court  refused  to  set 
aside,  and  which  refusal  is  the  error  alleged  in  this  case.    There  is 

555 


180, 181      SUPERIOR  COURT  OP  CINCINNATI.      [Vol.  II. 

Johnson,  Bros.  &  Co.  t.  Taylor. 


no  room  to  doubt  that  it  is  a  final  order  within  section  512  of  the 
code,  which  might  have  been  vacated,  modified,  or  reversed  upon  a 
petition  in  error.  It  is,  in  the  language  of  section  512,  an  "order 
affecting  a  substantial  right,"  made  "  upon  a  summary  application 
in  an  action  after  judgment."  The  plaintiffs  had  obtained  a  judg- 
ment in  the  action ;  this  substantial  right  was  set  aside  and  taken 
away  upon  a  summary  application  by  a  motion  to  the  court.  For 
any  error  in  this  a  petition  in  error  was  the  appropriate  remedy. 
But  a  petition  in  error  as  a  remedy  would  not  avail,  unless  the  er- 
ror appeared  upon  the  record ;  and  there  was  matter  in  error,  as 
distinguished  from  some  irregularity  or  other  ground  of  relief. 
180]  The  code,  therefore,  in  section  534  and  *others  following  pro- 
vides other  modes  by  which  judgment  or  orders  maybe  vacated  or 
modified  at  a  subsequent  term. 

An  order,  though  final,  for  the  purpose  of  a  petition  in  error, 
may  be  vacated  or  modified  at  a  subsequent  term  of  the  court,  in 
the  cases  and  mode  prescribed.  And  the  court  had  power  in  a 
proper  case  to  make  such  an  order  as  that  of  the  November  term, 
setting  aside  the  judgment  by  default  rendered  at  the  previous 
term.  And  so  the  motion  to  vacate  the  order  of  the  previous  term, 
setting  aside  the  judgment  by  default,  might  have  been  sustained 
in  a  proper  case.  But  this  motion  was  overruled,  and  it  remains 
to  inquire  whether  there  was  error  in  this  action  of  the  court. 

A  court  is  authorized  by  section  534  of  the  code  to  vacate  or 
modify  an  order  of  a  preceding  term,  upon  motion  made  at  a  sub. 
sequent  term,  "  for  mistake,  neglect,  or  omission  of  the  clerk,  or  ir- 
regularity in  obtaining  a  judgment  or  order."  This  motion  is  re- 
quired to  be  made  upon  reasonable  notice  to  the  adverse  party  or 
his  attorney  in  the  action.  And  a  motion  to  vacate  a  judgment  be- 
cause of  its  rendition  before  the  action  regularly  stood  for  trial  can 
be  made  only  in  the  first  three  days  of  the  succeeding  term. 

The  order  of  the  November  term,  setting  aside  the  judgment  of 
the  October  term,  states  that  it  was  made  upon  good  cause  shown. 
To  that  order  no  exception  was  taken.  There  was  no  bill -of  excep- 
tions allowed  or  signed  during  tho  term;  nor,  indeed,  has  that  or- 
der ever  been  attacked,  except  by  the  motion  to  vacate  it  at  the 
November  term,  1855.  This  motion  to  vacate  could  only  have  been 
181]  allowed  for  some  mistake,  neglect,  or  omission  of  the  *clerk, 
or  irregularity  in  obtaining  the  order.  It  certainly  can  not  be 
used  to  review  any  error  in  law  in  the  decision  of  the  court.  For 
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that,  a  petition  in  error  is  the  prescribed  mode  of  relief.  Nor  can 
it  be  made  the  means  of  bringing  into  the  record  the  facts  or 
grounds  upon  which  the  court  decided,  which  could  only  be  prop- 
erly done  upon  a  bill  of  exceptions  signed  during  the  term  at 
which  the  decision  was  made.  The  code  on  this  subject  is  ex- 
plicit: "The  party  objecting  to  the  decision  must  except  at  the 
time  the  decision  is  made,  and  time  may  be  given  to  reduce  the 
exception  to  writing,  but  not  beyond  the  term."    Sec.  291. 

The  judge  in  this  case  has  signed  a  bill  of  exceptions  at  the  De- 
cember term,  showing  the  .grounds  upon  which  he  made  the  order 
at  the  November  term.  This  he  was  not  bound  to  do  with  a  view 
of  showing  any  error  in  that  order,  but  only  so  far  as  it  may  be 
pertinent  on  a  question  of  irregularity. 

The  order  of  the  November  term,  as  before  stated,  sets  forth  that 
it  is  made  for  good  cause  shown.  The  only  object  of  the  matters 
brought  into  the  bill  of  exceptions  would  appear  to  be  to  show  that 
the  order  was  not  for  good  cause,  but  for  causes  which,  upon  a  mo- 
tion, would  not  be  sufficient.  There  are  some  matters  stated  in  the 
bill  of  exceptions  which  do  not  appear  to  come  under  that  head  of 
relief  after  judgment,  to  be  obtained  on  a  mere  motion.  There  are 
others  which,  from  the  statement  in  the  bill  of  exceptions,  might 
show  irregularity  in  the  proceedings  in  the  action ;  but  whether 
this  be  so  or  not,  we  need  not  and  should  not  decide.  It  was  a 
matter  presented  to  the  judge  at  the  November  term,  was  by  him 
decided,  and  deemed  good  cause  to  set  aside  the  judgment. 
*No  exception  was  taken  to  his  decision.  No  bill  of  excep-  [182 
tions  was  allowed  and  signed  during  the  term.  The  matter  can 
not  be  again  presented  upon  a  motion  at  the  December  term.  If 
not  in  the  record,  there  may  be  no  relief.  There  should  be  none, 
if  the  party  had  the  opportunity  to  except  when  the  decision  was 
made  and  failed  so  to  do. 

Putting  the  case  in  the  strongest  view  which  could  be  claimed 
for  the  plaintiffs,  and  admitting  that  the  court  improvidently,  as 
stated  in  the  reasons  on  which  the  motion  was  founded,  set  aside 
the  judgment  by  default  for  a  cause  which  was  only  properly  avail- 
able on  a  petition,  if  the  plaintiffs  took  no  exception  to  such  a 
decision,  and  allowed  the  entry  to  be  made  setting  aside  the  judg- 
ment as  upon  good  cause  shown,  it  is  difficult  to  see  why  they 
should  not  be  afterward  concluded.  To  entitle  them  to  be  after- 
ward heard  on  some  other  ground  than  error  in  the  decision  of  the 
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court  should  be  presented.  No  such  ground  is  shown  in  this  case, 
and  the  court  very  properly  refused,  upon  motion  at  the  December 
term,  to  disturb  the  order  made  at  the  November  term.  The 
order  made  at  the  December  term  to  vacate  or  reverse  which  the 
present  petition  in  error  is  filed,  will  therefore  be  affirmed  with 
costs. 

Thompson  <&  Johnson,  for  plaintiff. 

Worthington  4s  Matthews,  for  defendant 


1 83]  'Special  Term—  April,  1866. 

Before  Gholson,  J. 

Samuel  Alexander  v.  The  Citt  of  Cincinnati. 

The  faculty  of  the  Medical  College  of  Ohio  are  bound  to  render  only  so  much 
personal  service  and  advice  to  the  Commercial  Hospital  as  is  consistent 
with  their  character  as  professors,  and  the  duties  necessarily  attached  to 
that  office  and  their  private  practice. 

They  are  entitled  to  appoint  as  many  resident  physicians  to  the  Commercial 
Hospital  as  may  be  requisite  to  discharge  the  duties  of  resident  physicians. 

The  city  of  Cincinnati  is  liable  for  reasonable  compensation  to  resident 
physicians  at  the  Commercial  Hospital  so  appointed. 

The  petition  of  the  plaintiff  stated,  that  on  the  10th  of  March, 
1853,  by  virtue  of  an  appointment  of  the  faculty  of  the  Medical 
College  of  Ohio,  and  the  approbation  thereof  by  the  trustees  of  Cin- 
cinnati township,  he  entered  upon  the  duties  of  house  surgeon  and 
resident  physician  at  the  Commercial  Hospital.  That  he  continued 
to  perform  said  duties  faithfully  for  six  months  thereafter ;  that  on 
the  20th  of  March,  1853,  by  an  act  of  the  General  Assembly,  the 
property  of  the  Commercial  Hospital  was  transferred  to  the  city 
of  Cincinnati ;  and,  under  said  act,  claims  for  services  on  account  of 
the  hospital,  before  chargeable  to  the  township  trustees,  were  re- 
quired to  be  prosecuted  against  the  city,  which  became  liable 
therefor;  that  his  services  were  worth  the  sum  of  one  hundred  and 
fifty  dollars,  for  which  he  asked  a  judgment. 

The  answer  of  the  defendant  denies  generally  any  indebtedness, 
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and  states :  1.  That  the  faculty  of  the  medical  college  never  agreed 
that  the  plaintiff  should  receive  any  compensation,  but  that  he  ac- 

'cepted  the  appointment  with  full  knowledge  and  understanding 
that  he  was  to  receive  no  .compensation  for  his  services.  2.  That 
the  ^faculty  of  the  college  and  township  trustees  had  no  [184 
power  or  authority  in  law  to  agree  to  pay  any  compensation  to  the 
plaintiff  for  his  services  as  resident  physician  of  the  hospital,  but 
that  it  was  the  duty  in  law  of  said  faculty  to  give  to  all  the  patients 
in  said  hospital  the  medical  and  surgical  advice  and  services  which 
their  case&  required,  without  charge;  and  that  the  plaintiff  is  not 
entitled  to  recover  anything  for  his  services  as  the  appointee  of  the 
said  faculty. 

The  action  was  submitted  to  bo  tried  by  the  court.  It  appeared 
from  the  evidence  that,  on  the  3d  of  March,  1853,  a  certificate  of 
appointment  was  given  to  the  plaintiff,  to  the  effect  that  he  had 
that  "day  been  elected  resident  physician  to  the  Commercial 
Hospital  and  Lunatic  Asylum  of  Ohio,  for  one  year,  commencing 
on  the  10th  day  of  March,  1853,  subject  to  the  rules  and  regula- 

.  tions  of  those  institutions ;"  that  he  actually  entered  upon  the  dis- 
charge of  the  duties  of  the  appointment,  and  performed  them  faith- 
fully for  about  the  period  of  six  months. 

There  was  evidence  showing  that  at  and  before  the  appointment 
of  the  plaintiff  a  difficulty  was  apprehended  as  to  the  payment  of 
any  compensation  for  his  services,  and  that  he  was  informed  that 
he  had  to  look  for  compensation  to  the  trustees  of  the  township 
then  in  charge  of  the  hospital  and  asylum,  and  the  city  officers,  by 
whom  the  trustees  were  in  a  few  days  to  be  superseded. 

The  evidence  showed  that  there  had  been  for  a  number  of  years 
two  resident  physicians  and  surgeons  acting  in  the  hospital  and 
asylum,  appointed  by  the  faculty  of  the  medical  college  and  re- 
cognized by  the  township  trustees.  The  practice  had  been  to 
select  two  out  of  each  graduating  class  of  the  college,  who  were  ap- 
pointed for  the  ^ensuing  year,  and  only  continued  for  one  [185 
year.  Their  compensation  bad  been  fixed  by  the  township  trustees 
at  a  sum  intended  to  cover  their  actual  charges  and  expenses ;  the 
whole  to  each  only  amounting  to  $256  a  year,  which,  if  they  boarded 
in  the  hospital,  as  was  usual,  was  reduced  by  the  amount  at  which 
the  board  was  estimated,  being  more  than  one-half.  The  real  com- 
pensation was  the  benefit  of  the  experience  in  medical  practice 
which  the  position  afforded.    The  appointment  was  therefore  re- 
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gardcd  as  desirable,  independent  of  the  certificate  of  merit  and 
capacity  which  its  bestowal  by  the  faculty  of  the  medical  college 
was  understood  to  imply. 

The  services  of  a  resident  physician  and  surgeon  were  shown  to 
have  been  necessary  and  proper.  The  plaintiff  commenced  the  dis- 
charge of  the  duties  of  the  appointment  at  the  time  the  township 
trustees  still  had  control  of  the  hospital,  under  the  same  under- 
standing as  to  compensation  which  had  existed  between  the  trus- 
tees and  those  who  had  before  acted  as  resident  physicians  and  sur- 
geons. In  a  short  time  the  control  of  the  hospital  passed  into  the 
hands  of  the  directors  of  the  city  infirmary,  and  the  plaintiff  was 
informed  by  them  that  he  was  considered  as  discharging  duties  in 
the  hospital  on  behalf  of  the  faculty  of  the  medical  college,  and  as 
representing  that  body.  No  order  or  action,  however,  was  taken 
to  dispense  with  the  services  of  a  resident  physician  and  surgeon. 
The  services  were  rendered  and  received,  under  the  opinion  ex- 
pressed and  declared  by  the  directors  of  the  city  infirmary,  that  it 
was  the  duty  of  the  faculty  of  the  medical  college  to  render  or  pro- 
vide for  the  performance  of  such  services  without  any  charge  or 
compensation. 

186]  Under  the  circumstances  appearing  from  the  evidence  *in 
this  case,  I  find  no  difficulty  in  coming  to  the  conclusion,  that, 
if  the  services  rendered  by  the  plaintiff  were  of  that  description 
and  character  which  it  was  incumbent  on  the  city,  having  the  charge 
and  control  of  the  Commercial  Hospital  and  Lunatic  Asylum,  to 
provide,  the  plaintiff  is  entitled  to  recover.  The  services  were  in 
fact  rendered,  the  benefit  from  them  received,  though  the  plaintiff 
may  have  been  informed  by  officers  acting  on  behalf  of  the  city 
that  there  was  no  liability  to  pay  for  them,  and  that  they  were  only 
recoived  as  being  rendered  on  behalf  of  another  party,  bound  to 
render  them.  If  this  be  not  so,  it  would  be  neither  just  nor  right 
that  the  moderate  compensation  before  allowed  for  similar  services 
should  be  withheld  from  this  plaintiff. 

I  proceed,  therefore,  to  inquire,  whether,  upon  a  proper  construc- 
tion of  the  statutes  incorporating  the  Medical  College  of  Ohio,  and 
regulating  the  Commercial  Hospital  and  Lunatic  Asylum,  the  plain- 
tiff as  resident  physician  and  surgeon,  though  appointed  by  the 
medical  faculty  of  the  college,  was  in  the  employment  of  the  hos- 
pital, or  of  the  city,  under  whose  management  and  control  it  has 
been  placed  by  law  ?  And  the  circumstances  of  this  case  perhaps 
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require  that  the  proposition  should  be  stated  and  decided  in  a  diff- 
erent form,  though  there  is,  I  think,  no  substantial  difference 
whether  it  is  incumbent  on  the  faculty  of  the  Medical  College  of 
Ohio,  as  the  consideration  for  introducing  their  students  into  the 
Commercial  Hospital  and  Lunatic  Asylum,  to  render  all  the  medi- 
cal and  surgical  advice  and  services  which  the  patients  in  that  in- 
stitution may  require,  or  whether  there  be  not  services  proper  for  a 
resident  physician  and  surgeon,  which  it  is  *not  incumbent  [187 
on  the  faculty  of  the  medical  college  to  perform? 

The  Medical  College  of  Ohio  was  first  incorporated  by  an  act 
passed  on  the  19th  of  January,  1819.  The  preamble  to  that  act 
expressed,  as  motives  for  its  enactment,  that  "  society  at  large  is 
deeply  interested  in  the  promotion  of  medical  and  surgical  knowl- 
edge ;"  and  that  "  the  students  of  medicine  in  the.  State  of  Ohio  are 
so  distant  from  any  well-regulated  college,  as  to  labor  under  serious 
disadvantages  in  the  prosecution  of  their  studies."  This  act  and 
others  in  relation  to  the  college  were  revised  on  the  31st  December, 
1825.  In  the  preamble  to  an  act  then  passed,  the  constitution  of 
the  state  is  referred  to,  as  having  "  declared  that  schools  and  the 
means  of  instruction  shall  forever  be  encouraged  by  legislative  pro- 
vision/1 It  is  stated  that  health  is  essentially  necessary  to  the 
happiness  of  society,  and  its  preservation  and  recovery  closely  con- 
nected with  a  knowledge  of  the  animal  economy  and  the  properties 
and  effect  of  medicine ;  and  that  the  former  laws  incorporating  the 
college,  which  are  specified,  having  been  found  insufficient,  "it  is 
necessary  they  should  be  revised,  with  such  alterations  and  addi- 
tions as  will  tend  to  advance  the  character,  improve  the  condition, 
extend  the  usefulness,  and  promote  the  future  prosperity  of  said 
college." 

Prior  to  the  passage  of  this  last  act,  on  the  22d  January,  1821,  by 
an  act  then  passed,  there  was  established  in  the  city  of  Cincinnati 
a  Commercial  Hospital  and  Lunatic  Asylum  for  the  State  of  Ohio. 
This  institution  was  placed  under  the  immediate  control  of  the 
trustees  of  Cincinnati  township;  but  the  8th  section  of  the  act  pro- 
vided, "  that  it  shall  be  the  duty  of  the  faculty  of  the  *Medi-  [188 
cal  College  of  Ohio  to  give  to  all  the  patients  in  said  Commercial 
Hospital  and  Lunatic  Asylum  the  medical  and  surgical  advice  and 
service  which  their  cases  may  require,  without  charge,  in  considera- 
tion of  which  they  shall  be  at  liberty,  under  such  regulations  as 
they  may  choose  to  prescribe,  to  introduce  the  pupils  of  said  college 
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into  tho  said  hospital  and  asylum,  to  witness  the  treatment  of  the 
patients  there  assembled;  and  whenever  the  faculty  of  said  college 
shall  cease  or  neglect  to  perform  said  services,  they  shall  be  debarred 
from  the  privilege  of  thus  introducing  their  pupils.  The  moneys 
that  may  accrue  to  the  said  college  from  the  admission  of  the  pu- 
pils into  the  said  hospital  and  asylum  shall  be  employed  exclusively 
in  the  purchase  of  books,  anatomical  preparations,  and  philosoph- 
ical apparatus  for  said  college." 

In  the  act  of  31st  December,  1825,  incorporating  the  Medical 
College  of  Ohio,  there  is  the  following  section:  "Sec.  7.  That  it 
shall  be  the  duty  of  the  faculty  of  said  college  to  visit  and  attend 
to  tho  patients  in  the  Commercial  Hospital  and  Lunatic  Asylum  for 
the  Suite  of  Ohio,  located  in  the  township  of  Cincinnati,  and  to 
render  to  said  patients  such  medical  and  surgical  advice  and  service 
as  their  cases  may  respectively  require,  without  any  charge  or  pe- 
cuniary compensation  therefor;  in  consideration  of  which  tho  said 
faculty  shall  have  liberty  and  power,  under  such  regulations  as  they 
shall  think  fit  and  proper  to  prescribe,  to  introduce  the  students 
and  pupils  of  said  college  into  said  hospital  and  asylum,  to  witness 
the  treatment  of  diseases,  and  such  surgical  operations  as  may  be 
performed  therein." 

By  the  last  section  of  the  act  of  31st  December,  1825,  "the  8th 
1S9]  section  of  the  act,  entitled  an  act  establishing  *a  Commercial 
Hospital  and  Lunatic  Asylum  for  the  State  of  Ohio,  passed  the  22d 
January,  1821,"  is  expressly  repealed. 

My  object  in  referring  to  the  general  intent  of  the  legislature 
expressed  by  the  acts  incorporating  the  Medical  College  of  Ohio, 
and,  in  comparing  the  section  repealed  with  that  substituted  and 
now  in  force,  is  to  show,  that  in  construing  the  provisions  of 
that  section,  it  is  by  no  meanp  to  be  viewed  in  the  light  of  a  bargain 
between  two  parties  dealing  at  arms'  length.  It  is  to  be  consid- 
ered as  part  of  an  organization  or  plan  intended  for  the  promotion 
of  science  and  tho  benefit  of  the  public.  It  is  to  be  taken  in  con- 
nection with  the  other  portions  of  the  act  of  incorporation,  and 
their  object  and  purposes.  Although  medical  and  surgical  ad- 
vice and  service,  on  the  one  hand,  and  the  introduction  of  students 
and  pupils  on  the  other,  are  stated  one  as  the  consideration  of  the 
other  in  determining  the  nature  and  extent  of  the  services  to  be 
rendered,  we  are  to  look  to  the  character  and  position  of  the  per- 
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6ons  from  whom  the  services  are  required,  and  the  place  where  they 
are  to  bo  performed. 

"  All  words,  whether  they  be  in  deeds  or  statutes,  or  otherwise, 
if  they  be  general  and  not  express  and  precise,  shall  be  restrained 
unto  the  fitness  of  the  matter  and  the  person."  Bacon  Max.  10; 
Broome  Leg.  Max.  275.  An  instance  put  by  Lord  Bacon  is,  that 
whore  an  annuity  is  granted  to  a  person,  for  past  and  future 
counsel,  if  the  person  be  a  physician,  it  shall  be  understood  of  his 
advice  in  physic,  and,  if  he  be  a  lawyer,  of  his  counsel  in  legal  mat- 
ters. Upon  a  like  principlo,  if  services  be  required  from  a  body  of 
men,  by  a  description  which  in  itself  implies  that  they  have  other 
duties  to  discharge,  the  services  to  be  *rendered  must  bo  [190 
understood  to  be  such  as  are  not  inconsistent  with  the  discharge  of 
those  duties,  and  as  may  be  reasonably  expected  from  the  men  who 
constitute  such  a  body. 

It  is  not  for  me  to  define  the  services  to  be  expected  from  a  resi- 
dent physician  and  surgeon  in  a  hospital  and  lunatic  asylum.  The 
proof  shows  that  they  are  usual,  and  it  is  reasonable  to  suppose 
that  they  are  indispensable  in  the  proper  conduct  and  management 
of  any  such  institution,  and  they  certainly  require  either  a  residence 
or  a  constant  attendance  within  its  precincts,  on  the  part  of  the 
person  by  whom  they  are  rendered.  The  faculty  of  a  medical  col- 
lege is  composed  of  professors  of  the  different  branches  of  science 
connected  with  medicine  and  surgery,  usually  mon  who  by  long 
practice  and  experience  have  become  skilled  in  their  profession 
and  are  still  engaged  in  its  practice.  For  several  months  of  each 
year  they  give  daily  instruction  to  students,  and  it  is  not  usual,  nor 
is  it  to  be  expected,  that,  in  becoming  professors,  they  should  abandon 
their  private  practice.  Indeed,  the  propriety  of  doing  so  might 
well  be  questioned;  for,  as  a  general  .rule,  skill  and  knowledge  can 
only  be  retained  by  continuing  to  pursue  the  same  path  in  which 
they  have  been  attained. 

It  is  evident  that  the  law  contemplates  that  the  medical  and  sur- 
gical advice  and  service,  on  the  part  of  the  faculty  of  the  college  to 
the  patients  in  the  hospital  and  asylum,  is  to  be  personally  ren- 
dered by  those  who  may  compose  that  faculty.  I  do  not  think  it 
necessary  to  state  any  further  reasons  why,  in  my  opinion, 
neither  the  fitness  of  matter  or  person  authorizes  such  a  construc- 
tion of  the  statuto  as  would  require  all,  or  any  one,  of  the  faculty 
Ho  reside  or  be  in  constant  attendance  at  the  hospital  and    [191 
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asylum.  If  services  of  that  nature  are  required,  as  I  doubt  not 
they  are,  it  is  the  duty  of  those  having  the  charge  of  the  institu- 
tion to  procure  them  to  be  rendered. 

And  this  leads  me  to  examine  another  section  of  the  act  regu- 
lating the  Commercial  Hospital  and  Lunatic  Asylum,  which,  in  my 
judgment,  provides  for  the  very  contingency  that  must  reasonably 
have  been  expected,  the  necessity  of  medical  services  and  attend- 
ance, which  could  not,  in  view  of  their  other  duties  and  obliga- 
tions, be  rendered  by  the  persons  constituting  the  faculty  of  the 
college.  The  8th  section  of  that  act  provides,  u  that  the  trustees  of 
the  township  of  Cincinnati  shall  have  the  exclusive  management 
of  said  hospital  and  asylum,  with  full  power  to  appoint  a  steward, 
matron,  and  such  other  servants  as  may  be  deemed  necessary,  with 
the  exception  of  the  assignments  of  the  days  on  which  said  faculty 
shall  visit  said  hospital  and  asylum,  and  of  the  appointment  of  the 
apothecary  or  house  surgeon,  which  shall  be  made  by  the  faculty 
of  said  college." 

The  first  thing  to  be  observed  in  reference  to  the  section  just 
quoted  is  that  it  strengthens  the  conclusion  that  the  faculty  of  the 
college  were  not  expected  to  render  all  the  medical  and  surgical 
services  which  might  be  required  by  the  patients  in  the  hospital 
and  asylum.  It  is  said,  however,  that  only  the  appointment  of  an 
apothecary,  or  a  house  surgeon,  is  authorized,  and  there  being  in 
fact  an  apothecary  employed  in  the  hospital,  the  power  is  exhausted. 
I  do  not  so  understand  the  section.  In  my  opinion,  those  intrusted 
with  the  control  of  the  hospital  have  the  power  to  employ  as  many 
attendants  as  may  be  required,  and  the  only  object  in  specifying  an 
apothecary  and  a  house  surgeon  was  to  express  the  intent  of  the 
192]  legislature  that  attendants  of  that  description,  those  ^engaged 
in  the  medical  or  surgical  treatment  of  the  patients,  should  be  ap- 
pointed by  the  faculty  of  the  college. 

It  can  not  be  doubted  that  it  was  the  intention  of  the  law  to 
place  the  treatment  of  all  diseases,  and  all  surgical  operations, 
under  the  control  of  the  faculty  of  the  college.  In  reference  to 
them,  the  persons  composing  the  faculty  were  to  render  advice  and 
service.  This  they  could  not  properly  do,  unless  they  had  the  ap- 
pointment and  control  of  those  immediately  engaged  in  the  prepa- 
ration and  administration  of  medicine,  and  in  watching,  noting, 
and  reporting  the  progress  of  disease,  and  the  effect  of  remedies. 
Employes,  therefore,  of  this  description,  whatever  might  be  the 
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number  required,  and  however  designated  (and  it  can  certainly 
make  no  difference  whether  called  house  surgeons  or  resident 
physicians,)  were  very  properly  and  wisely  required  to  be  appointed 
by  the  faculty  of  the  college.  x 

Such,  as  I  understand  the  facts,  was  the  course  adopted  in  the 
management  of  the  Commercial  Hospital  and  Lunatic  Asylum 
until  very  recently.  It  was  thought  proper  that  there  should  be  an 
apothecary  and  two  resident  physicians.  They  were  appointed  by 
the  faculty  of  the  college,  with  the  approbation  of  the  trustees  hav- 
ing control  and  charge  of  the  hospital  and  asylum.  The  mode  in 
which  the  resident  physicians  were  designated  was  certainly  in 
accordance  with  the  intent  of  the  legislature  incorporating  the  col- 
lege. As  to  their  compensation,  it  was  certainly  reasonable,  as  said 
by  Qne  of  the  witnesses  in  the  case,  who  had  been  for  a  number  of 
years  one  of  the  township  trustees,  that  the  young  men  should  have 
enough  to  defray  their  expenses.  Finding,  therefore,  upon  what  I 
consider  the  fair  and  proper  construction  of  the  statutes,  that  the 
plaintiff  was  in  the  employment  of  those  in  charge  of  the  hospital 
and  asylum,  and  liable  for  the  expenses  incurred  in  its  manage- 
ment, there  will  be  a  judgment  in  his  favor. 

Charles  P.  James  and  T.  M.  Key,  for  plaintiff. 

H.  B.  Brown,  for  defendant. 


•In  General  Term — January,  1856.  [193 

Before  Justices  Spencer,  Gholson,  and  Stores. 
John  Rea,  Plaintiff  in  Error  v.  Nathaniel  Smith  et  al. 

1.  A  public  officer,  whose  duty  it  is  to  arrest  all  persons  charged  with  or  sus- 

pected of  the  commission  of  crime,  can  not  claim  any  other  or  further  re- 
muneration for  his  services  than  the  fees  allowed  by  law. 

2.  Whenever  an  officer  makes  an  arrest,  he  is  supposed  to  be  acting  in  his  official 

capacity;  and  where  he  performs  the  duty  of  sheriff,  believing  he  wag 
acting  within  the  authority  derived  from  law,  the  court  will  not  allow  him' 
to  change  his  relation  and  assume  that  of  a  private  individual. 

8.  A  sheriff  or  any  other  ministerial  officer  may  arrest  fugitives  from  justice 
of  any  other  state  of  the  union,  and  detain  them  for  a  reasonable  time 
until  the  requisition  of  the  executive  can  be  made. 
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4.  A  reward  offored  mny  be  Apportioned,  upon  equitable  principles,  among  sev- 
eral parties,  as  the  court  may  direct. 

[5  A.  L.  R.  98.] 

James  MeMannus  filed  his  petition  at  special  term  against  Na- 
thaniel Smith,  James  Gardiner,  and  Darius  C.  Ingalls,  claiming  the 
benefit  of  a  reward  offered  for  the  apprehension  and  conviction  of 
the  murderers  of  Alexander  Gardiner  and  James  Miller,  who  were 
found  dead  and  mangled  in  the  Ohio  river,  near  Troy,  Indiana. 
The  offer  of  the  reward  was  published  in  the  Cincinnati  Gazette 
and  the  Louisville  Journal,  and  is  as  follows :  "  §500  Reward.  Wo 
will  pay  the  above  reward  for  the  arrest  and  conviction  of  tho 
murderer  or  murderers  of  Messrs.  Miller  and  Gardiner.  *  Tho  mur- 
ders were  committed  on  their  trading  boat,  near  Tro£,  Indiana. 
Two  of  the  crew  are  missing,  and  they  are  suspected  of  being  tho 
perpetrators.  One  of  them  has  sandy  hair,  is  rather  delicate,  about 
18  years  of  age,  and  fivo  feet  ten  inches  high.  Tho  other  is  low- 
set,  stout  built,  with  large,  black  whiskers,  and  about  25  years  of 
age."  Signed,  "  Smith  &  Graham,  payable  at  the  house  of  Smith  & 
Graham." 

194]  *It  is  alleged  that  in  the  following  December  tho  plaintiff 
gave  information  to  officers  connected  with  tho  police  of  the  city 
of  St.  Louis  which  lod  to  the  arrest  of  Moses  Kelly,  one  of  tho 
supposed  crimri rials,  who  was  in  consequence  taken  to  Hancock 
county,  Kentucky,  where  ho  was  tried,  convicted,  and  executed  for 
tho  murder.  The  other  defendant,  Ingalls,  who  was  made  a  party 
to  the  action,  it  is  averred,  demanded  a  portion  of  the  reward,  for 
his  pretended  services  for  assisting  in  tho  arrest  of  the  other  fugi- 
tive, Robert  Kelly,  in  Ripley  county,  Indiana.  Whilo  tho  contro- 
versy was  pending,  J.  E.  O.  Cozzens,  who  apprehended  Moses 
Kelly  in  St.  Louis,  and  tho  plaintiff  in  error  Rea,  who  actually  ar- 
rested Robert  Kelly,  were  also  mado  defendants.  Tho  case  was 
submitted  to  Judge  Storer,  at  special  term,  who  heard  the  evidence 
adduced  by  the  parties,  and  held  that  neither  MeMannus,  Cozzens, 
Ingalls,  or  Rea  were  entitled  to  receive  any  portion  of  the  roward 
offered  by  the  defendants,  Smith  &  Gardiner.  The  plaintiff,  Rea, 
excepted  to  the  ruling  of  the  court,  and  moved  for  a  new  trial, 
on  the  ground  that  the  decision  was  against  the  law  and  the  evi- 
dence, etc.  This  motion  was  overruled;  to  which  the  plaintiff  also 
excepted,  and  now  files  his  petition  to  reverse  tho  judgment  of  tho 
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court.  As  the  other  claimants  have  not  joined  the  plaintiff  in  this 
action,  it  is  not  necessary  to  refer  to  the  evidence  upon  which  they 
founded  their  claim.  It  was  proved  on  the  trial,  to  sustain  the 
claim  of  the  present  plaintiff,  that  he  was  the  sheriff  of  Ripley  county, 
Indiana,  when  he  arrested  Robert  Kelly,  that  a  warrant  was  then 
in  his  hands,  and  that  he  called  upon  several  persons  to  aid  him. 
After  the  criminal  was  apprehended,  he  was  held  in  the  sheriff's 
custody  for  several  days,  brought  in  the  meanwhile  before  *an  [195 
examining  court,  and  finally  taken  by  the  same  sheriff  to  Hancock 
county,  Kentucky,  where  the  culprit  was  tried,  convicted,  and  exe- 
cuted. 

Opinion  of  the  court  by  Storer,  J.: 

The  plaintiff  in  error  has  assigned  several  causes  for  the  reversal 
of  the  judgment  rendered  in  special  term  ;  but  it  seems  to  us  the 
only  question  in  the  record  proper  for  us  to  decide  is  this : 

Can  a  public  officer,  whoso  duty  it  is  to  arrest  all  persons  charged 
with  or  suspected  of  the  commission  of  crime,  claim  any  other  or 
further  remuneration  for  his  services  than  the  fees  allowed  by 
law  ? 

It  was  in  evidence  on  the  trial,  as  it  appears  by  the  bill  of  ex- 
ceptions, that  the  plaintiff  in  error  was  acting  as  sheriff,  and  had  a 
warrant  in  Ms  possession  when  he  arrested  the  criminal.  After 
his  apprehension,  the  murderer  was  brought  before  an  examining 
court,  being  then  in  ihe  sheriff's  custody,  and  there  detained,  until 
he  was  removed  to  the  place  of  trial  in  Kentucky  on  the  requisi- 
tion ol  the  governor  of  that  state. 

Wo  must  regard,  then,  the  arrest  to  have  been  made  by  a  public 
officer,  who  supposed  and  believed  he  was  in  the  proper  discharge 
of  his  duty. 

The  law  of  Indiana  forbids  a  sheriff,  or  other  ministerial  officer, 
to  receive  greater  fees  than  those  it  allows  for  the  ordinary  dis- 
charge of  their  duties,  and  is  similar  in  its  terms  to  our  own  statute 
on  the  same  subject.  Both  are  enacted  to  prevent  oppression  and 
extortion  by  those  who  are  bound  to  execute  legal  process.  They 
but  affirm  the  common  law,  which  declared  all  contracts  entered 
into  upon  such  consideration  of  no  validity,  and  permitted  the 
person  who  had  paid  any  such  extra  compensation  to  an  officer,  to 
recover  it  back. 

•The  leading  case  on  this  point  is  that  of  Bridge  v.  Cage,    [196 
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Cro.  Jas.  103.  A  sheriff  brought  his  action  to  recover  £60  upon  an 
agreement,  that  if  he  executed  a  writ  of  elegit  he  should  receive 
that  sum  in  addition  to  bis  legal  fees,  and  the  court  held  be  could 
not  recover.  The  same  rule  is  held  in  Hobart,  13  d;  Norton  v. 
Simmes,  Sir  Wm.  Jones,  65;  Badow  v.  Salter,  S.  C.  Latch.  54.  In 
Stotesbury  v.  Smith,  Burr.  924,  the  question  was  again  discussed. 
A  capias  was  in  the  hands  of  the  sheriff,  who  "  agreed  to  receive 
Stotesbury  as  bail  on  the  assurance  he  should  be  paid  six  guineas 
for  so  doing.  The  bail  was  taken,  but  the  sum  promised  whs  not 
paid  to  the  sheriff,  who  now  claimed  to  recover  it,  but  the  court 
would  not  aid  him.  The  judges  gave  their  opinion  seriatim,  and 
it  may  not  be  unprofitable  to  quote  them  briefly.  Lord  Mansfield 
said :  "  It  is  oppression  to  take  money  for  doing  what  the  officer 
ought  to  do,  even  though  it  be  the  mere  using  his  discretion." 
Justice  Dennison  held,  "  that  he  had  never  seen  such  a  demand 
stated  in  a  court  of  justice;  the  officer  would  have  been  liable  to 
attachment  for  this  fact,  if  he  had  been  complained  of  for  it." 
Justice  Foster  said:  uIt  would  be  a  great  inlet  to  oppression  if 
such  a  consideration  could  be  established  as  legal;"  and  Justice 
Wilmot,  whose  opinion  concluded  the  case,  said  "he  thought  this  a 
most  shameful  and  scandalous  action."  This  case  is  again  reported 
by  Sir  William  Blackstone  in  1  Black.  204,  who  well  observes  the 
court  rendered  this  judgment  with  much  indignation  upon  the 
facts.  Whether  the  same  honest  rebuke  has  been  since  applied,  or 
\  whether  a  necessity  has  existed  for  its  expression,  it  is  not  our 

province  to  inquire. 

197]  It  is  well  said  in  1  Hawkins  P.  C.  68,  4,  "that  if  it  •should 
be  once  allowed  such  promises  could  sustain  an  action,  the  people 
would  be  quickly  given  to  understand  how  kindly  they  would  be 
taken  care  of,  and  happy  would  that  man  be  who  could  have  his 
business  well  done  without  them." 

So  far  has  the  principle  been  since  carried  in  England,  that  Lord 
Ellenborough,  following  the  case  of  Harris  v.  Watson,  Peake  Cas. 
72,  held  in  Stylk  v.  Myrick,  2  Camp.  317,  "  that  a  seaman  to  whom 
extra  wages  had  been  promised  when  the  ship  was  in  distress,  could 
not  recover  them,  as  he  was  bound  by  the  nature  and  terms  of  his 
contract  to  do  his  duty  at  all  times  to  the  extent  of  his  ability." 

A  similar  doctrine  is  affirmed  in  Lane  v.  Surell,  1  Chit.  175 ;  Dow 
v.  Parsons,  lb.  295 ;  and  Woodgale  v.  Knatchbull,  2  T.  R.  148. 

The  Court  of  Errors  of  New  York,  in  Hatch  v.  Mann,  15  Wend. 
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50,  fully  adopt  the  English  decisions,  holding  that  a  constable  could 
not  recover  a  larger  compensation  than  the  statute  allowed  for  serv- 
ing process,  and  that  a  contract  to  pay  him  any  such  sum  could  not 
be  sustained. 

In  Pool  v.  The  City  of  Boston,  5  Cush.  219,  the  Supreme  Court 
of  Massachusetts  decided  that  a  watchman,  whose  duty  it  was  to 
arrest  criminals,  could  not  claim  a  reward  offered  by  the  city  gov- 
ernment for  the  arrest  and  conviction  of  an  incendiary. 

The  Supreme  Court  of  Pennsylvania,  in  Smith  v.  Whildin,  10 
Barr,  39,  held  that  a  ministerial  officer,  who  was  bound  to  execute 
criminal  process,  could  not  claim  a  reward  offered  for  the  apprehen- 
sion of  a  criminal.  Judge  Coulter,  in  deciding  the  case,  remarks: 
"It  would  open  a  door  to  profligacy,  chicanery,  and  corruption,  if 
the  officers  appointed  to  carry  out  the  criminal  law  were  permitted 
•to  stipulate  by  private  contract ;  it  would  open  a  door  to  the  [198 
escape  of  offenders,  by  culpable  supineness  and  indifference  on  the 
part  of  those  officers,  and  compel  the  injured  persons  to  take  upon 
themselves  the  burden  of  public  prosecution."  The  Supreme  Court 
of  Tennessee,  in  Stamper  v.  Temple  etal.,6  Humph.  113,  affirm  the 
same  doctrine. 

Our  own  Supreme  Court,  in  Gilmoro  v.  Lewis,  12  Ohio,  281,  have 
authoritatively  settled  the  question,  and  we  would  have  been  con- 
tent to  have  referred  only  to  the  well-considered  opinion  of  Judge 
Wood,  without  any  other  examination  of  the  law,  did  we  not  feel 
it  to  be  our  duty,  when  the  obligations  of  ministerial  officers,  we 
fear,  are  not  always  clearly  understood,  and  in  many  cases  are  but 
slightly  regarded,  to  reaffirm  what  we  believe  to  be  sound  law  and 
equally  sound  morality,  and  thus  vindicate  the  principles  by  which 
official  conduct  should  be  regulated,  and  oppression,  under  color  of 
law,  redressed. 

It  is  contended,  however,  that  the  plaintiff  in  error,  though  hold- 
ing the  office  of  sheriff  when  he  made  the  arrest,  acted  as  a  private 
person  ;  that  it  was  not  his  duty  to  apprehend  a  fugitive  from  the 
justice  of  another  state,  and  can  not  therefore  be  subjected  to  the 
rule  we  have  indicated. 

On  referring  to  the  Revised  Statutes  of  Indiana,  vol.  2,  pp.  10-11, 
we  find  the  sheriff  is  declared  to  bo  "  a  conservator  of  the  peace, 
and  is  bound  to  execute  all  process  directed  to  him  by  legal  au- 
thority, and  pursue  and  commit  to  the  jail  of  the  county  all  felons." 
The  power  thus  conferred  is  certainly  broad  enough  to  authorize 
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the  apprehension  of  murderers  or  felons,  whether  the  offense  was 
199]  committed  in  Indiana  or  Kentucky ;  and  it  is  difficult  *for  us 
to  perceive  how  the  duty  could  be  denied  by  the  officer  hi  every 
proper  case,  whether  tho  accused  person  was  a  fugitive  or  a  domes- 
tic felon.  An  admission  of  the  contrary  doctrine  would  change  tho 
character  of  the  sheriff  from  that  of  a  high  public  functionary,  to 
whom  the  largest  powers  have  been  confided,  for  tho  preservation 
of  the  public  peace  and  the  protection  of  private  right,  to  tho  pas- 
sive condition  of  an  agent,  acting  only  as  he  may  be  directed  by 
the  magistrate  or  the  court.  We  can  not  so  regard  the  question. 
Whenever  an  officer  has  made  an  arrest,  he  is  presumed  to  have 
acted  in  his  official  character ;  and  where,  as  in  the  present  case, 
ho  performs  the  duty  of  a  sheriff,  believing  he  was  acting  within 
the  authority  ho  derived  from  tho  law,  we  can  not  permit  him  to 
change  his  relation  as  an  officer,  and  assume  that  of  a  private  in- 
dividual. He  might  well  have  arrested  without  warrant,  upon 
probable  cause  of  suspicion,  if  tho  necessity  of  the  case  required 
it,  and  he  would  havo  been  protected  if  the  accused  should  after- 
ward have  been  discharged.  Samuel,  v.  Payne,  Doug.  359  ;  Hobbs 
v.  Branscombe  and  others,  3  Camp.  420  ;  1  Chitty's  Crim.  Law,  15 ; 
Ilolly  v.  Mix,  3  Wend.  353;  Gwynne  on  Sheriffs,  523. 

The  precise  question  argued  by  the  plaintiff  in  error  was  very 
fully  examined  by  McCoun,  V.  C.,in  City  Bank  v. Banks  and  others: 
2  Edw.  Chy.  95.  In  that  case  the  bank  was  robbed  of  a  very 
large  sum  of  money,  and  a  reward  of  $10,000  offered  for  the  detec- 
tion of  the  criminals.  The  property  lost  was  recovered,  and  a  bill 
was  Hied  by  the  bank  to  settle  the  rights  of  many  claimants  of  the 
reward,  among  whom  was  the  celebrated  High  Constable  Hayes. 
To  avoid  the  operation  of  the  principle,  Hayes,  who  made  the  arrest 
200]  without  warrant,  and  found  *the  money  in  the  burglar's 
trunk,  urged  that  he  acted  as  a  private  person  throughout  the  mat- 
ter, no  official  duty  being  imposed  upon  him  by  any  process.  But 
the  court  held  that  he  was  bound  to  arrest  the  criminal,  upon  prob- 
able cause  of  suspicion,  and  having  assumed  to  act,  apprehended 
the  culprit,  and  found  the  property  upon  search,  he  would  not  bo 
permitted  to  deny  his  official  character.  He  could  not  change  the 
legal  relation  he  sustained.  Ho  was  asked  to  arrest  a  criminal  by 
those  who  had  good  ground  to  suspect  his  guilt,  on  the  supposition 
that  he  had  the  Dower  to  do  so ;  he  consented  to  discharge  the  duty, 
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and,  having  undertaken  to  perform  it,  ho  mast  abide  by  his  official 
charactor. 

We  think  the  reasoning  of  this  case  disposes  of  the  last  objection 
made  by  the  plaintiff,  and  fully  authorizes  us  to  decide  what  wo 
should  otherwise  have  decided  upon  general  principles,  that  the 
judge  at  special  term  committed  no  error  in  holding  that  there 
could  have  been  no  recovery  for  the  present  plaintiff, 

It  may  be  proper  for  us  further  to  hold,  that  a  sheriff  or  any 
other  ministerial  officer  may  arrest  fugitives  from  the  justice  of  any 
other  state  of  the  union,  and  detain  them  for  a  reasonable  time, 
until  the  requisition  of  the  executive  can  be  issued.  We  see  no 
objection  to  such  a  course,  and  it  is  in  harmony  with  the  decisions 
of  the  tribunals  of  other  states. 

In  R.  M.  Charlton's  Reports,  the  Superior  Court  of  Georgia  held 
that  "one  charged  with  felony  in  one  state,  and  fleeing  to  another, 
may  be  arrested  or  detained,  until  an  opportunity  is  afforded  to  tho 
proper  authority  to  demand  the  prisoner." 

In  4  Harrington,  572,  the  Supreme  Court  of  Delaware  *de-  [201 
dided  "  that  a  judge  or  justice  of  the  peace  could  order  the  arrest 
of  a  fugitive  from  justice  before  demand." 

Tho  same  power  is  affirmed  by  Chief  Justice  Tilghman  in 
Respub.  v.  Deacon,  10  S.  &  R.  10,  and  again  asserted  in  Respub.  v. 
Wilson  ot  al.,  7  Law  Intelligencer,  148. 

In  O'jio  the  same  practice  prevailed,  even  before  the  passage  of 
tho  statute  which  now  gives  express  power  to  magistrates  to  issue 
warrants,  and  ministerial  officers  to  apprehend  the  fugitives. 

It  is  not  to  be  doubted  that,  in  every  proper  case,  a  recovery  may 
he  had,  for  a  reward  thus  offered,  by  any  person  who  gives  the  in- 
formation by  which  the  arrest  is  made  and  the  criminal  punished. 
The  proposal  or  offer  to  pay  for  the  services,  when  accepted,  creates 
a  liability  which  iho  courts  will  enforce.  The  English  cases  on  tho 
subject  are  collected  in  a  note  to  Chitty  on  Con.  p.  559,  ed.  of  1855. 
See  also  Wentworth  v.  Day,  3  Metcalf,  352 ;  Loring  v.  Borton,  7  Id. 
441 ;  Gilmoro  v.  Lewis,  12  Ohio,  281. 

Wo  suppose  tho  reward  offered  may  be  apportioned  upon  equita- 
ble principles,  in  a  proper  case,  among  several  parties,  as  the  court 
may  direct.  It  is  so  held  in  Symmcs  v.  Frazier,  6  Mass.  344,  and 
in  2  Edw.  Chy.  95,  already  quoted. 

Whether  tho  sheriff  in  this  case,  if  there  had  been  no  legal  objec- 
tion to  his  claim,  could  hav.e  brought  himself  within  the  terms  of 
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the  offer,  we  need  not  decide.  It  appears  by  his  answer  that,  for 
several  days  before  the  arrest,  the  criminal  had  been  generally 
suspected,  and  was  believed  to  be  guilty,  and  that  it  was  upon  such 
information  the  party  was  apprehended.  Nor  is  it  now  proper  for 
us  to  say  whether  the  evidence  established  any  knowledge,  on  the 
part  of  the  officer,  of  the  existence  of  the  proposed  reward,  when 
the  felon  was  taken  into  custody. 

203]  *  Without  further  reference  to  adjudged  cases,  we  are  satisfied 
to  place  our  decision  on  the  broad  ground,  that  no  officer  of  the 
law,  who  is  sworn  to  perform  his  duties,  and  bound  to  perform 
them  to  the  full  measure  of  his  ability,  shall  be  permitted  to  violate 
the  law ;  that  the  only  safe  ground  for  the  officer  to  occupy  is  to 
receive  no  other  compensation  for  his  services  than  the  statute  al- 
lows ;  and  on  no  other  can  he  faithfully  and  impartially  discharge 
his  official  obligations. 

If  it  should  be  admitted  that  the  degree  of  vigilance  is  to  be 
measured  by  the  amount  of  extra  compensation  proffered  or  paid, 
and  those  upon  whom  is  imposed  the  service  of  legal  process  are 
to  be  urged  to  duty  by  the  promise  of  other  reward  than  the  fees 
allowed  by  law,  the  administration  of  justice  will  no  longer  be 
maintained  in  its  certainty  or  its  purity.  He  only  may  then  rely 
upon  the  fulfilment  of  official  duty,  who  has  the  ability  to  pay  the 
largest  equivalent,  or  tho  least  scruple  to  propose  it. 

The  judgment  of  the  court  in  special  term  is  affirmed. 

Spooner  db  Brower,  for  plaintiff. 

James  &  Jackson,  for  defendant. 


Special  Term — January,  1866. 
Before  Gholson,  J. 

J.  W.  Finnell  et  al.  v.  A.  G.  Burt  et  al. 

1.  It  is  a  well  established  principle,  that  the  powers  of  a  corporation  do  not 
cease  by  the  mere  act  of  violating  its  charter,  though  there  be  a  provision 
in  the  charter  that  such  a  consequence  shall  ensue.  The  act  of  violation 
must  be  established  by  some  proceeding  instituted  by  the  state.  It  is  a 
right  of  the  government  (which  may  waive  any  violation  of  a  charter) 
that  it  shall  not  be  destroyed  or  even  surrendered  without  Us  assent. 
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•2.  It  is  contrary  to  all  correct  ideas  of  justice  and  its  regular  administra-  [203 
tion,  that  upon  a  summary  proceeding  in  vacation  of  a  court,  on  a  motion 
before  a  judge  at  chambers,  there  should  be  a  final  order  or  decree  divest- 
ing definitively  important  rights.  Ex  gra.,  forfeiting  the  charter  of  a  cor- 
poration. 

3.  The  order  of  a  Kentucky  court,  made  under  the  law  of  the  state  appointing 

commissioners  to  take  possession,  for  the  benefit  of  creditors,  of  the  assets 
of  a  banking  institution  there,  does  not  operate  so  as  to  divest  any  title  or 
interest  of  that  institution  in  property  of  any  description  in  Ohio,  and  pre- 
vent legal  remedies  directed  against  that  property  to  satisfy  a  debt.  To 
give  suc^  commissioners  a  priority,  they  must  establish  their  claim  under 
the  laws  of  this  state. 

4.  Assignees  under  proceedings  in  bankruptcy  or  insolvency  in  another  stato 

may  sue  to  recover  the  personal  property  of  or  the  debts  duo  the  bankrupt 
or  insolvent  in  this  state. 

6.  If  such  commissioners  had  come  into  Ohio  and  obtained  actual  possession  of 
any  property  before  belonging  to  the  Kentucky  Trust  Company,  the  bank- 
rupt, they  would  have  been  entitled  to  hold  it  against  a  subsequently  at- 
taching creditor.  A  payment  to  them  of  any  debt  due  the  bankrupt  would 
be  still  more  clearly  a  satisfaction  of  such  debt.  Such  commissioners  would 
be  entitled  to  novate  the  debt,  and  that  would  amount  to  actual  possession 
of  property. 

6.  A  mere  notice  to  the  debtor  of  the  bankrupt,  given  by  the  bankrupt's  as- 

signee in  such  case,  would  not  be  sufficient  to  preclude  a  subsequently 
attaching  creditor ;  but  should  such  debtors  acknowledge  the  right  of  the 
assignees  to  any  securities  in  their  hands,  or  promise  to  pay  to  them  debts 
due  to  the  bankrupt,  this  would  be  sufficient  to  postpone  a  subsequent  at- 
tachment. 

7.  The  general  expressions  in  section  194  of  the  code,  taken  in  connection  with 

provisions  of  section  221,  appear  to  leave  no  doubt  that  an  equitable  inter- 
est may  be  attached.  It  appears  to  be  equally  clear  that  evidence  of  in- 
debtedness may  be  taken  under  an  order  of  attachment;  but  the  code  does 
not  appear  to  provide  for  a  sale  of  mere  evidence  of  indebtedness,  such  as 
notes,  due-bills,  or  accounts,  etc.  The  remedy  provided  is  to  settle  and  col- 
lect, either  through  a  receiver  or  the  sheriff  acting  as  such.  Notice  is  to 
be  given  to  the  debtors,  and  the  debts  collected  by  action.  The  debtor  is 
charged  by  the  notice. 

8.  If  the  debtor  pays  the  debt  to  the  defendant  in  attachment,  or  obtains  a  set- 

off against  it,  at  any  time  before  he  is  served  with  a  notice,  he  will  be 
discharged  from  the  liability  in  the  one  case,  and  protected  in  his  right  of 
set  off  in  the  other.  And  it  appears  to  be  equally  clear  that  if  a  third 
person  in  good  faith,  in  any  mode  of  proceeding  which  would  be  good  and 
available  against  the  defendant  in  attachment,  had  he  still  continued  to 
hold  the  evidence  of  indebtedness  obtained  under  or  against  him,  acquires 
a  right  to  the  debt  before  the  service  of  a  notice  on  the  debtor,  such  right 
must  be  preferred  to  that  of  the  attaching  creditor. 
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9.  The  seizure  of  a  bill  or  note,  indorsed  in  blank,  or  even  payable  to  bearer, 

would  not  constitute  tbe  sheriff  an  indorsee  or  holder  in  the  commercial 
sense  of  those  terms.    Such  instruments,  notwithstanding  their  negotiable 
character,  would  be  subject  to  any  claim  or  equities  against  the  defendant 
204]  in  attachment,  at  the  time  *a  notice  was  served  on  the  debtor  who 

would  stand  liable  to  the  plaintiff  in  attachment,  as  in  other  cases,  only  from 
the  date  of  such  service. 

10.  The  right  of  a  creditor  in  proceeding  under  an  order  of  attachment  to  seize 
evidences  of  indebtedness,  and  have  them  settled  and  collected  through  a 
receiver,  is  cumulative  upon  the  right  to  proceed  by  garnishment  against 
the  debtors. 

11.  A  person  served  with  a  notice  as  a  garnishee,  having  in  his  hands  evidences 
of  indebtedness  belonging  to  the  defendant  in  attachment,  may.be  ordered 
by  the  court  to  deliver  them  up  to  the  sheriff.  The  court  is  not  authorized 
to  order  a  sale  of  mere  evidences  of  indebtedness  found  in  the  hands  of 
garnishees. 

12.  The  court  may  order  a  sale  of  that  class  of  securities  which  from  their  na- 
ture can  not  be  collected  as  debts,  or  which  have  been  constituted  articles 
of  sale,  or  framed  for  the  purpose  of  being  disposed  of  in  the  market,  and 
which  have  a  marketable  value.  Ex  gra.,  stocks,  annuities  for  life  or  years 
government  securities  or  securities  issued  by  corporations,  where  the  prin- 
cipal is  not  payable  for  a  long  period  of  time. 

13.  Under  sections  194  and  195  of  the  code,  authorizing  the  issue  of  orders  of 
attachment  in  different  counties,  and  several  at  the  same  time  or  in  succes- 
sion, as  to  the  process  of  this  court,  the  city  is  to  be  considered  as  a  county. 

14.  In  case  an  order  of  attachment  be  sent  to  another  county,  and  evidences  of 
indebtedness  are  there  taken,  a  receiver  appointed  here  may  take  possession 
of  such  evidences  of  indebtedness,  and  proceed  to  collect  them  as  in  any 
other  case. 

15.  The  evidences  of  indebtedness,  which  maybe  taken.under  an  order  of  attach- 

ment, when  they  are  merely  evidences  of  indebtedness,  and  do  not  assume 
the  shape  and  character  of  property  having  a  marketable  value,  and  in- 
tended to  be  sold  as  such  in  the  marts  of  commerce,  are  those  only  where 
the  debtor  may  bo  served  with  notice,  and  be  proceeded  against  by  action 
in  the  state. 

[1  Handy,  153;  W.  &  B.  1594,  cases  cited;  Seney,  291,  sec.  194;  Id.  313, sec. 
221,  and  cases  cited.] 

Gholson,  J.  There  are  three  classes  of  parties  in  the  present 
action.  First.  The  plaintiffs,  claiming  under  certain  proceedings 
in  the  State  of  Kentucky,  under  which  they  were  appointed  cohi- 
missioners  of  the  Kentucky  Trust  Company,  a  banking  corporation 
in  that  state.  Second.  Certain  creditors  of  the  Kentucky  Trust 
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Company  Bank,  who  have  obtained  orders  of  attachment  in  this 
state  against  that  company,  and  who  have  also  obtained  judgments 
in  their  respective  actions  for  the  amount  of  their  claims.  Ihird. 
Certain  parties,  who  have  been  served  as  garnishees,  under  the 
orders  of  attachment;  and  who  have  answered  that  they  have  in 
their  possession  a  large  amount  of  the  *bonds  of  the  Coving-  [205 
ton  and  Lexington  Railroad  Company,  a  corporation  located  in  the 
State  of  Kentucky,  and  a  large  amount  of  promissory  notes  (the 
makers  and  indorsers  of  a  number  of  which  notes  are  shown  to  bo 
residents  of  the  State  of  Kentucky),  which  bonds  and  notes  were 
pledged  to  them  as  collateral  security  for  debts  due  from  the  Ken- 
tucky Trust  Company  Bank,  a  large  portion  of  those  debts  still  re- 
maining unpaid.  And  the  substantial  question  presented  is,  whether 
the  garnishees  shall  be  held  accountable  to  the  plaintiffs,  or  to  the 
attaching  creditors,  for  any  surplus  which  may  remain,  after  satis- 
fying the  debts  for  which  the  bonds  and  notes  were  pledged  ? 

The  plaintiffs  have  offered  in  evidence  the  charter  of  the  Ken- 
tucky Trust  Company  Bank,  and  the  record  of  certain  proceedings 
in  the  Circuit  Court  of  Kenton  county,  Kentucky,  had  under  a  pro- 
vision of  the  charter,  and  claim  that  by  virtue  thereof  all  the  prop- 
erty of  the  bank  wa**  vested  in  them  as  commissioners,  to  be  appiicl 
to  the  payment  alike  of  all  creditors,  and,  if  any  surplus  should 
remain,  to  be  divided,  pro  rata,  among  the  stockholders.  They 
have  also  proved  that  shortly  after  their  appointment  they  came 
into  this  city,  and,  producing  evidence  of  their  authority,  they  ap- 
plied to  the  garnishees  for  the  assets  in  their  hands,  who  acknowl- 
edged their  right  to  the  bonds  and  notes  subject  to  the  pledge  which 
had  been  made.  That  each  of  the  garnishees  furnished  them  a 
statement  of  the  bonds  and  notes  pledged,  and  the  claim  remain- 
ing due ;  and  the  plaintiffs  and  the  garnishees  have  been  since  act- 
ing in  concert  to  secure  their  respective  rights  by  realizing  the 
securities. 

The  attaching  creditors  have  offered  in  evidence  the  record  in 
their  respective  actions,  showing  the  or.der  of  *attachment,  [208 
the  service  upon  the  garnishees,  and  the  judgment  against  the  Ken- 
tucky Trust  Company  Bank. 

It  appears  that  the  proceedings  in  the  court  in  Kentucky  were 
commenced  on  the  26th  October,  1854 ;  that  the  order  appointing  the 
plaintiffs  commissioners,  and  giving  them  the  control  of  the  prop- 
erty of  the  Kentucky  Trust  Company  Bank,  was  made  on  the  1st 
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day  of  November,  1854,  and  that  in  the  order  it  was  directed  that 
it  should  take  effect  from  that  day.  Notice  to  the  garnishees  of  the 
claim  of  the  plaintiffs  was  given,  and  the  acknowledgment  of  their 
right  made,  about  the  5th  or  6th  of  November,  1854. 

It  appears  that  some  of  the  garnishees  were  served  with  a  notice 
under  an  order  of  attachment  in  one  of  the  actions,  as  early  as  the 
30th  October,  1854 ;  the  notices  in  the  other  actions  were  subsequent 
to  the  6th  of  November,  1854, 

The  claim  of  the  plaintiffs  has  been  placed  on  several  distinct 
grounds. 

One  ground  taken  is,  that  the  proceedings  in  the  Kentucky  court 
operated  as  a  dissolution  or  termination  of  the  corporate  powers  of 
the  Kentucky  Trust  Company  Bank ;  that  it  ceased  to  exist,  and 
that  the  claims  of  the  attaching  creditors  could  thereafter  be  no 
longer  available  against  the  corporation. 

After  an  examination  of  the  charter  of  the  company,  and  the 
order  of  the  Kentucky  court,  I  am  satisfied  that  the  proceedings 
did  not  operate  to  dissolve  the  corporation.  It  is  a  well-established 
principle  that  the  powers  of  a  corporation  do  not  cease  by  the 
mere  act  of  violating  its  charter,  though  there  be  a  provision  in 
the  charter  that  such  a  consequence  shall  ensue.  The  act  of  viola- 
207]  tion  must  be  'established  in  some  proceeding  instituted  by 
the  state.  The  proceedings  which  have  been  offered  in  evidence 
are,  in  my  judgment,  in  the  nature  of  a  remedy,  prosecuted  by  indi- 
viduals, and  not  intended  to  operate  on  the  rights  of  the  govern- 
ment. It  is  a  right  of  the  government  (which  may  waive  any 
violation  of  a  charter),  that  it  shall  not  be  destroyed  or  even  sur- 
rendered without  its  assent.  I  see  nothing  in  the  charter,  or  in 
the  proceedings  under  it,  which  show  an  intention  to  place  this 
right  of  the  government  under  the  control  of  individuals. 

There  is  another  difficulty.  I  can  not  regard  the  proceedings 
which  have  been  offered  in  evidence  as  final  in  their  character  in 
this  particular.  The  power  to  appoint  commissioners  to  take  pos- 
session of  the  property  of  the  bank,  might  well  be  executed  by  a 
judge  at  chambers;  but  I  can  not  suppose  that  anything  short  of 
a  final  decree  of  the  court  in  the  case  could  have  the  effect  claimed, 
of  annulling  all  the  powers  of  the  corporation.  Those  powers  may 
have  been  suspended  by  the  order,  but  until  the  final  termination 
of  the  proceedings,  the  corporation  must  be  deemed  still  to  exist, 
and  is  indeed  a  party  in  the  cause,  which  appears  to  be  still  pend- 
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ing  for  further  orders  and  judgments.  It  is  entirely  contrary  to 
all  oar  ideas  of  justice,  and  of  any  regular  order  of  its  administra- 
tion, that  upon  a  summary  proceeding  in  the  vacation  of  a  court, 
on  a  motion  before  the  judge  at  his  chambers,  there  should  be  a 
final  judgment  or  decree  divesting  definitively  important  rights.  I 
can  not  believe  that  any  such  result  can  be  fairly  deduced  from  the 
provision  of  the  charter  of  the  Kentucky  Trust  Company  Bank. 
The  order,  in  my  judgment,  had  the  effect  of  placing  in  the  hands 
of  the  commissioners  all  the  property  of  the  ^Kentucky  [208 
Trust  Company  Bank,  and  vested  in  them,  subject  to  the  future  or- 
ders and  judgments  of  the  court,  all  the  rights  of  that  company  to 
its  property.  It  operated  as  a  judicial  assignment  or  transfer  of 
that  property,  and  so  far  as  the  sphere  of  the  power  and  jurisdic- 
tion of  the  court  extended,  could  not  be  disputed  by  the  bank  or 
any  subsequent  claimant  under  it. 

The  question  then  arises,  what  were  the  rights  and  powers  of 
those  commissioners  as  to  the  property  of  the  Kentucky  Trust 
Company  Bank  within  this  state  ?  That  the  order  of  the  Kentucky 
court,  made  under  the  law  of  that  state,  did  not  operate  so  as  to  di- 
vest any  title  or  interest  of  the  Kentucky  Trust  Company  Bank  in. 
property  of  any  description  within  this  state,  and  prevent  any 
legal  remedy  directed  against  that  property  for  the  satisfaction  of 
a'debt,  is  a  proposition  which  appears  to  be  clearly  established  by 
numerous  authorities.  2  Kent  Com.  329 ;  17  How.  322 ;  6  Pick. 
286 ;  5N.E  213  ;  20  Johns.  229 ;  11  How.  44;  1  Selden,  353. 

Such  being  the  general  rule,  it  necessarily  follows  that  to  give 
the  plaintiffs  a  priority  of  right  in  respect  of  any  property  of  the 
Kentucky  Trust  Company  Bank,  property  seized  or  otherwise 
affected  by  the  attachment  of  creditors  in  this  state,  the  right  or 
claim  must  be  one  acquired  in  pursuance  of  the  laws  of  this  state. 
And  this  leads  to  the  inquiry,  how  far,  and  in  what  mode  the  pro- 
ceedings under  the  law  and  in  the  court  of  Kentucky  can  be  made 
the  ground  or  predicate  of  a  claim,  to  be  subsequently  acquired  in 
the  State  of  Ohio  ? 

To  put  this  inquiry  in  a  simple  form  for  the  purpose  of  illustration, 
one  or  two  cases  may  be  stated.  Suppose  at  the  time  of  the  judicial 
or  voluntary  assignment  to  the  *commissioners  in  Kentucky,  [209 
there  had  been  goods  and  chattels  in  this  city  belonging  to  the 
Kentucky  Trust  Company  Bank,  and  the  commissioners  had  taken 
actual  possession  of  them,  and  then  left  them  in  the  hands  of  a 
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bailee  for  safe  peeping,  would  this  act  of  taking  possession  havo 
conferred  such  a  right  or  claim  to  the  commissioners  as  to  prevent 
a  subsequent  seizure  under  an  order  of  attachment  of  those  goods 
and  chattels  by  a  creditor  of  the  Kentucky  Trust  Company  Bank  ? 
Suppose  there  had  been  a  balance  to  the  credit  of  the  Kentucky 
Trust  Company  Bank  in  one  of  the  banks  of  this  city,  and  that 
balance  had  been  paid  to  the  commissioners  on  their  check,  could 
the  bank  in  this  city,  notwithstanding  such  payment,  have  been 
held  liable  as  a  garnishee,  under  an  order  of  attachment  against 
the  Kentucky  Trust  Company  Bank  ? 

It  appears  to  be  a  conceded  proposition,  that  assignees,  under 
proceedings  in  bankruptcy  or  insolvency  in  another  state,  may  sue 
to  recover  the  personal  property  of,  or  the  debts  due  to  the  bank- 
rupt or  insolvent  in  this  state.  There  appears  to  be  some  conflict 
in  the  authorities  whether  the  proceedings  should  be  in  the  name 
of  the  assignees,  or  of  the  bankrupt  or  insolvent.  But  this  1  take 
to  be  rather  a  question  of  pleading  or  form  than  of  right.  It  could 
scarcely  be  claimed  that  proceedings  instituted  by  the  assignees  in 
the  name  of  the  bankrupt  or  insolvent  might  be  defeated  by  his 
act  or  release.    20  Johns.  267 ;  3  Wend.  550,  561. 

And  here  the  question  under  consideration  may  be  presented  in 
another  form.  Suppose  that  assignees  allowed  under  our  laws  to 
institute  proceedings  to  recover  the  property  belonging,  or  the 
'210]  debt  due  to  a  bankrupt  or  ^insolvent,  have  done  so,  and  after 
-a  long  and  expensive  litigation  in  our  courts  have  obtained  a  judg- 
ment, could  a  mere  creditor  of  the  bankrupt  or  insolvent  step  in, 
and,  by  an  order  of  attachment  or  other  judicial  proceeding,  pre- 
sent the  assignees  from  realizing  the  fruits  of  their  recovery?  It 
does  appear  to  me  that  there  can  be  but  one  answer  to  such  a 
^proposition.  If  such  a  right  on  the  part  of  a  croditor  were  ad- 
mitted, the  allowing  the  assignees  to  sue  in  our  courts  would  be  a 
(mere  delusion. 

If,  then,  such  assignees  may  assert  and  establish  under  our  laws 
and  in  our  courts  a  right  to  the  property  belonging  or  a  debt  due 
to  a  bankrupt  or  insolvent,  and  this  right  thus  asserted  and  estab- 
lished can  not  be  defeated  by  the  subsequent  attachment  of  a  mere 
creditor,  why  may  not  the  same  result  be  accomplished  without 
suit?  Can  it  make  any  difference  as  to  the  claim  or  right  of  the 
assignees,  if  the  party  holding  the  property  or  owing  the  debt  de- 
livers the  one  or  pays  the  other  without  suit? 
578 


Vol.  II.]  SPECIAL  TERM.  211 


Finnell  et  a),  v.  Burt  et  ftl. 


As  a  general  rale,  any  right  which  may  be  obtained  by  an  action 
raay  also  be  obtained  by  the  assent  or  agreement  of  the  parties  in- 
terested, being  under  no  disability  to  act.     13  Pet.  591. 

It  is  also  a  general  principle  of  equity,  that  when  a  defendant 
comes  and  tenders  what  a  plaintiff  asks,  the  plaintiff  will  be  no 
longer  allowed  to  proceed.  Darner  v.  Earl  of  Portarlington,  2 
Phil.  30,  35.  The  spirit  of  this  principle  is  ingrafted  into  our  code, 
section  498. 

I  feel,  therefore,  no  difficulty  in  coming  to  the  conclusion  that 
the  plaintiffs,  had  they  come  into  our  state  and  obtained  the  actual 
possession  of  any  property  before  belonging  to  the  Kentucky  Trust 
Company  Bank,  would  have  been  entitled  to  retain  it  against  a 
subsequently  ^attaching  creditor.  And  it  is  still  more  clear  [211 
that  a  payment  to  the  plaintiffs  of  any  debt  due  to  the  Kentucky 
Trust  Company  Bank  would  haye  been  a  good  discharge.  But 
the  plaintiffs,  in  respect  of  what  occurred  between  them  and  the 
garnishees,  by  no  means  stand  on  so  clear  a  ground,  and  I  have 
found  no  little  difficulty  in  ascertaining  to  my  own  satisfaction  the 
effect  of  that  occurrence.  As  to  that  part  of  the  case  I  have  been 
to  a  great  extent  without  the  light  and  guide  of  authority. 

The  right  of  the  plaintiff  to  sue  in  our  state,  and  recover  the 
property  of,  or  debts  due  to  the  Kentucky  Trust  Company  Bank, 
which  has  been  considered,  is  said  to  rest  on  comity.  This  comity 
of  suit  must  necessarily  involve  to  a  certain  extent,  in  reference  to 
the  subject-matter  of  the  suit,  a  comity  of  contract.  In  a  case 
somewhat  analogous,  this  is  clearly  stated  by  the  Supreme  Court 
of  the  United  States.  Speaking  of  the  right  of  a  bank  created  in 
one  state  to  sue  and  contract  in  another,  it  is  said :  "  If  it  is  allowed 
to  sue,  it  would  of  course  be  permitted  to  compromise,  if  it  thought 
proper,  with  its  debtor:  to  give  him  time;  to  accept  something  else 
in  satisfaction;  to  give  him  a  release;  and  to  employ  an  attorney 
for  itself  to  conduct  its  suit.  These  are  all  matters  of  contract,  and 
yet  are  so  intimately  connected  with  the  right  to  sue,  that  the  latter 
could  not  be  effectually  exercised  if  the  former  were  denied.'1 
Bank  of  Augusta  v.  Earle,  13  Pet.  519,  591.  In  view  of  this  rea- 
soning, I  see  no  ground  to  doubt,  thqt  as  the  plaintiffs  might  Have 
taken  actual  possession  of  personal  property,  and  held  it  against  a 
subsequently  attaching  creditor,  so  they  might,  by  agreement  with 
a  debtor,  novate  the  debt,  and  this  would  be  equivalent  to  an  actual 
possesion  of  property. 
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212]  *In  the  important  case  of  Blaker  v.  Williams,  6  Pick.  286,  303, 
the  judge  who  delivered  the  opinion  of  the  court  is  careful  to  state 
that  the  garnishee  had  no  notice  of  the  foreign  assignment  before 
the  service  of  the  process  of  garnishment ;  bnt  1  can  not  see  how 
a  mere  notice  of  the  assignment  to  a  debtor  of  the  insolvent  could 
prejudice  the  claim  of  a  subsequently  attaching  creditor.  In  equity, 
where  there  is  an  assignment  of  a  debt,  notice  of  the  assignment 
binds  the  debtor,  perfects  the  assignment,  and  precludes  any  sub- 
sequent claim  derived  from  the  assignor.  But  the  notice  does  not 
operate  as  an  assignment ;  it  perfects,  but  does  not  create  a  right. 
If  what  has  been  before  done  has  no  validity  as  a  transfer  or  assign- 
ment, a  mere  notice  can  not  make  it  effectual. 

In  the  present  case,  however,  the  plaintiffs  claim  that  there  has 
been  something  more  than  a  notice  to  the  garnishees ;  that  the 
right  of  the  plaintiffs  to  the  securities  in  the  hands  of  the  garni- 
shees, subject  to  the  claims  of  the  latter,  was  acknowledged ;  and 
that  the  plaintiffs  and  the  garnishees  have  since  acted  in  concert 
for  the  purpose  of  realizing  by  collection  the  securities,  with  the 
view  of  satisfying  the  claims  for  which  they  were  pledged,  leaving 
the  surplus  for  the  plaintiffs.  It  remains,  therefore,  to  inquire  what 
was  the  effect  of  such  assent  and  acknowledgment  on  the  part  of 
the  garnishees  ? 

It  has  been  shown,  that  under  our  law  the  plaintiffs  had  at  least 
an  authority  to  take  possession  of  the  property  of,  and  collect  the 
debt 8  due  to  the  Kentucky  Trust  Company  Bank,  and  that  this 
authority  could  not  be  revoked  by  any  act  of  the  bank.  It  has  also 
been  shown,  that  the  execution  of  this  authority  might  create  a 
right,  under  the  laws  of  our  state,  which  would  be  preferred  to 
213]  *the  claim  of  a  subsequently  attaching  creditor.  A  mere  au- 
thority to  receive  or  pay  does  not  operate  as  an  agreement  between 
the  parties,  (48  E.  C.  L.  380),  and  could  not  operate  as  a  transfer  of 
property  or  an  assignment  of  a  debt.  But  if  the  party  holding 
the  property  or  owing  the  debt  agrees  to  hold  the  one  for,  or  to 
pay  the  other  to  the  party  authorized  to  receive  or  be  paid,  and 
who  has  an  interest  as  against  the  former  owner  to  retain,  is  not 
such  an  agreement  valid  ?  And,  if  the  authority  as  against  the 
former  owner  is  irrevocable,  is  it  not  equivalent  to  a  change  of  the 
right  to  the  property,  and  of  the  liability  for  the  debt  ?  There 
seems  little  reason  to  doubt  that  such  would  be  the  result  in  any  or- 
dinary case.  The  consideration  that,  in  such  cases  as  the  present, 
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the  party  holding  the  property  or  owing  the  debt  may  be  compelled 
to  deliver  or  pay  by  suit,  and  that  the  authority  grows  out  of  such 
obligation,  appears  to  present  a  strong  reason  why  the  same  rule 
should  apply. 

This  principle  appears  to  have  been  acted  on  in  several  cases. 
In  the  case  of  Hodgson  v.  Anderson,  3  B.  &  C.  842  ;  10  E.  C.  L.  247, 
there  was  a  mere  direction  or  authority  to  pay,  and  a  verbal  prom- 
ise so  to  do,  and  the  court  said  :  "  There  can  be  no  doubt  that  a 
creditor  has  a  right  to  insist  on  payment  to  himself,  or  to  such  per- 
sons as  he  thinks  fit.  Whether  he  can  retract  an  order  once  given, 
it  is  not  necessary  to  decide,  because  I  am  of  opinion  that  a 
creditor  is  not  at  liberty  to  withdraw  the  authority,  provided  there 
is  a  pledge  by  the  person  to  whom  the  authority  is  given  that  he 
will  make  the  payment  according  to  the  authority."  The  author- 
ity of  this  case  was  recognized  in  Crowfoot  t?.  Gurney,  9  Bingh. 
372 ;  23  E.  C.  L.  309,  the  facts  of  which  are  thus  stated  by  Tindai, 
*C.  J. :  "A  sum  of  money  was  due  from  the  defendant  Gur-  [214 
ney  to  Streather ;  the  precise  amount  is  not  stated,  but  it  may  be 
collected  from  the  terms  employed  by  Streather,  that  it  was  larger 
than  a  debt  due  from  Streather  to  Solly,  which  Streather  desires 
Gurney  to  discharge;  Gurney  gives  his  assent ;  an  assent,  which,  it 
may  be  observed,  is  wanting  in  many  of  the  cases  referred  to.  These 
circumstances  amount  to  an  equitable  assignment  of  the  debt 
due  from  Gurney  to  Streather;  for  Solly  might  have  gone  into  a 
court  of  equity  to  compel  a  formal  assignment,  and  no  answer 
could  have  been  given  to  such  an  application."  See  also  Gauasen 
v.  Morton,  10  B.  &  C.  731 ;  21  E.  C.  L.  157,  Williams;  r.  Everett,  14 
East,  582 ;  Tiernan  v.  Jackson,  5  Pet.  580 ;  Grant  v.  Austin,  3 
Price,  58 ;  1  Hare,  462. 

Indeed,  it  is  *a  similar  principle  which  is  applied  in  the  case  of 
license,  which  when  executed,  is  not  countermandable. 

I  am  satisfied  on  a  review  of  the  cases,  which  apply  by  analogy  to 
the  present,  that  the  authority  vested  in  the  plaintiffs  under  our 
laws  was  sufficient  to  constitute  the  basis  of  a  valid  agreement  be- 
tween them  and  parties  holding  the  property  of  the  Kentucky 
Trust  Company  Bank ;  and  that  such  an  agreement  might  operate 
to  create  such  an  interest  or  claim  to  the  property  that  it  ought  to 
be  preferred  to  the  claim  of  a  subsequently  attaching  creditor  of 
the  bank.  This  conclusion  may,  I  think,  be  maintained  upon  the 
admitted  comity  of  suit  and  the  necessarily  resulting  comity  of 
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contract.  It  is  strengthened  by  the  consideration  doe  in  one  state 
to  the  judgments  and  decrees  rendered  in  another  state.  For 
though  they  do  not  execute  themselves  beyond  the  sphere  of  the 
215]  jurisdiction  *of  the  state  in  which  they  were  rendered,  they 
are  conclusive  as  evidence  in  the  other  states.  In  that  view,  though 
the  proceedings  against  an  insolvent  corporation,  for  the  benefit  of 
its  creditors,  may  not  transfer  its  property  in  another  state,  they 
may  constitute  evidence,  independent  of  any  comity,  upon  which  a 
right  to  the  property  may  be  established. 

It  may  also  be  observed,  that  the  state  of  Ohio,  from  its  central 
and  commercial  position,  has  an  interest  in  adopting  a  liberal  pol- 
icy on  questions  of  this  nature.  And  this  policy  has  been  evinced, 
not  only  by  direct  legislation,  bnt  by  the  decisions  of  our  courts. 
It  is  particularly  shown  in  the  rights  extended  to  executors,  admin- 
istrators, and  guardians  appointed  in  other  states. 

I  now  come  to  the  question  of  fact.  I  think  that  the  evidence 
does  establish  an  acknowledgment  on  the  part  of  the  garnishees 
of  the  right  of  the  plaintiffs,  an  assent  to  their  claim ;  that  the 
evidence  is  sufficient  to  show  an  agreement  on  the  part  of  the  gar- 
nishees to  hold  the  property  in  their  hands,  subject  to  the  pledge 
to  secure  their  debts,  for  the  benefit  of  the  plaintiffs ;  and  that  on 
the  discharge  of  these  debts  the  garnishees  would  be  bound  to  de- 
liver the  property  to  the  plain  tiflfe.  The  character  of  proof,  which 
would  be  sufficient  in  such  a  case,  appears  from  the  cases  which 
have  been  cited,  and  is  fully  stated  in  the  case  of  Tiernan  v.  Jack- 
son, 5  Pet.  599.  It  appears  from  that  case,  that  an  express  or  im- 
plied assent  will  be  sufficient  to  constitute  a  privity  between  the 
party  holding  the  property  and  the  party  authorised  to  receive.  As 
said  in  the  case  of  Williams  v.  Everett,  14  East,  382,  quoted  in  Tier- 
nan  v.  Jackson,  5  Pet.  600 :  "  It  is  entire  to  the  remitter  to  give  and 
216]  countermand  his  own  directions  ^respecting  the  bill  as  often 
as  he  pleases ;  and  the  persons  to  whom  the  bill  is  remitted  may 
still  hold  the  bill  till  received,  and  its  amount  when  received,  for 
the  use  of  the  remitter  himself;  until  by  some  engagement  entered 
into  between  themselves  with^he  person  who  is  the  object  of  the 
remittance,  they  have  precluded  themselves  from  so  doing,  and  have 
appropriated  the  remittance  to  the  use  of  such  person.  After  such 
a  circumstance,  they  can  not  retract  the  consent  they  may  have 
once  given,  but  are  bound  to  hold  it  for  the  use  of  the  appointee.'1 

I  feel  bound  to  come  to  the  conclusion,  that  such  a  circumstance 
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as  is  referred  to  in  the  authority  last  cited,  occurred  between  the 
plaintiffs  and  the  garnishees,  and  that  thereafter  they  became  bound 
to  hold  the  property  in  their  hands,  subject  to  their  respective 
claims,  for  the  use  of  the  plaintiffs.  This  conclusion  is  strengthened 
by  considering  the  nature  of  the  interest  held  by  the  Kentucky 
Trust  Company  Bank  in  that  property.  It  was  in  the  hands  of 
pledgees,  and  could  not  be  seized  by  any  legal  process.  The 
equitable  interest  could  alone  be  reached  by  some  proper  proceed- 
ing, and  it  was  an  equitable  interest  which  was  the  subject  of  as- 
signment. And  it  is  by  the  rules  governing  the  assignment  of  an 
equitable  interest  that  we  are  to  determine  whether  the  plaintiffs 
obtained  what  was  equivalent  to  an  actual  possession,  entitling 
them  to  a  preference  as  against  subsequently  attaching  creditors. 

The  view  of  the  case  which  has  been  taken  disposes  of  the 
claims  of  all  the  attaching  creditors,  except  the  one  in  whose  ac- 
tion there  was  an  order  of  attachment  and  service  on  the  gar- 
nishees, previous  to  the  appointment  of  the  plaintiffs  as  commis- 
sioners, and  any  steps  taken  by  them  *to  obtain  possession  or  [217 
control  of  the  property  of  the  Kentucky  Trust  Company  Bank  in 
this  state. 

To  determine  the  rights  to  the  property  in  the  hands  of  the  gar- 
nishees, as  between  the  attaching  creditor  having  the  priority  in 
time  referred  to,  and  the  plaintiffs,  will  require  an  examination  into 
the  nature  and  character  of  that  property,  in  connection  with  the 
operation  and  effect  of  several  provisions  of  our  code  on  the  subject 
of  attachments. 

The  interest  of  the  Kentucky  Trust  Company  Bank  in  the  prop- 
erty in  the  bands  of  the  garnishees  was  an  equitable  interest.  Such 
an  interest  may  be  reached  under  an  order  of  attachment.  The 
general  expressions  in  section  194  of  the  code,  taken  in  connection 
with  the  provisions  of  section  221,  appear  to  leave  no  doubt  as  to 
this  proposition. 

It  appears  to  be  equally  clear  that  evidences  of  indebtedness  may 
be  taken  under  an  order  of  attachment.  This  is  shown  by  section 
194,  in  connection  with  section  207.  But  the  code  does  not  appear 
to  have  provided  for  a  sale  of  mere  evidences  of  indebtedness,  such 
as  notes,  due-bills,  and  books  of  account.  The  object  of  taking 
them  is  pointed  out  in  several  sections,  under  the  head  of  Disposi- 
tion of  Attached  Property,  section  206  et  seq. 

Evidences  of  indebtedness,  when  taken  by  the  sheriff,  are  to  be 
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delivered  to  a  receiver,  when  appointed  by  the  court  to  settle  and 
collect.  For  that  purpose  the  receiver  is  authorized  to  commence 
and  maintain  actions  in  his  own  name.  He  is  to  give  notice  to  the 
persons  indebted.  The  notice  is  to  be  served  on  the  debtors,  and 
"from  the  date  of  such  service,  the  debtors  shall  stand  liable  to  the 
218]  plaintiff  in  attachment  for  the  amount  of  moneys  and  credits  *in 
their  hands,  or  due  from  them  to  the  defendant  in  attachment,  and 
shall  account  therefor  to  the  receiver." 

If  no  receiver  should  be  appointed,  the  code  negatives  the  idea 
that  the  sheriff  may  proceed  to  sell  evidences  of  indebtedness ;  for 
it  is  provided,  that  in  such  a  case  the  sheriff  "  shall  have  all  the 
powers  of  and  perform  all  the  duties  of  a  receiver."  He  must  there- 
fore proceed  in  the  same  way  to  charge  the  debtors  by  notice,  and 
collect  the  debts  by  action. 

A  question  here  arises  of  some  importance  in  this  case.  In  view 
of  the  provisions  of  the  code  which  have  been  cited,  does  a  lien  in 
favor  of  an  attaching  creditor  as  to  the  debts,  the  evidences  of 
which  are  taken  by  the  sheriff,  commence,  as  to  third  persons  hav- 
ing conflicting  claims,  from  the  time  of  the  seizure  of  the  evidences 
of  indebtedness,  or  of  the  service  of  a  notice  on  the  debtors?  There 
can,  I  think,  be  no  doubt,  if  a  debtor  pays  the  debt  to  the  defendant 
in  attachment,  or  obtains  a  set-off  against  it,  at  any  time  beforo  he 
is  served  with  a  notice,  he  would  be  discharged  from  the  liability 
in  the  one  case,  and  be  protected  in  his  right  of  set-off  in  the  other. 
And  it  appears  to  me  to  be  equally  clear  that  if  a  third  person,  in 
good  faith,  in  any  mode  or  proceeding,  which  would  be  gQod  and 
available  against  the  defendant  in  attachment  had  he  still  continued 
to  hold  the  evidence  of  indebtedness,  obtains  under  or  as  against 
him  a  right  to  the  debt,  beforo  the  service  of  a  notice  on  tho  debtor, 
such  right  must  be  preferred  to  that  of  the  attaching  creditor. 
There  may  be  room  for  doubt  in  some  cases,  where  there  has  been 
no  notice  to  the  debtor  of  such  right  previous  to  the  notice  under 
tho  proceedings  in  attachment.  But  where  there  has  been  such 
219]  previous  notice,  or  where  the  nature  of  the  *proceeding  is 
such  as  to  affect  the  debt  in  the  hands  of  the  debtor,  the  clear  lan- 
guage of  the  code  would  seem  to  show  that  the  possession  of  the 
evidence  of  indebtedness  would  not  give  the  attaching  creditor  a 
priority. 

A  notice  to  the  debtor  as  determining  the  time  when  the  lien  on 
the  debt  should  commence,  is  in  entire  consonance  with  the  princi- 
584 


Vol.  II.]  SPECIAL  TERM.  220 


Finnell  et  al.  v.  Bart  et  al. 


plea  of  law  on  this  subject.  3  Ruse.  1 ;  3  Cond.  Eng.  Chan.  266. 
The  code,  therefore,  in  providing  that  the  debtor  should  stand  lia- 
ble from  the  date  of  the  service  of  the  notice,  must  be  considered 
as  prescribing  a  rule  by  which  to  determine,  not  only  the  right  of 
the  debtor  as  to  payment  or  a  set-off,  but  the  question  of  priority 
in  respect  of  the  intervening  claims  of  third  persons. 

The  rights  of  a  debtor  or  of  a  third  person  as  to  a  debt,  the  evi- 
dence of  which  is  a  negotiable  instrument,  which,  when  taken  by 
the  sheriff,  has  not  matured,  may  be  controlled  in  some  cases,  and  to 
some  extent  by  that  circumstance;  but  I  do  not.  conceive  that  the 
sheriff  or  the  attaching  creditor  can  be  considered  in  the  light  of 
an  indorsee  or  holder  of  such  an  instrument,  as  understood  under 
the  rules  regulating  commercial  transactions.  -  The  seizure  of  a  bill 
or  note  indorsed  in  blank,  or  even  payable  to  bearer,  would  not 
constitute  the  sheriff  an  indorsee  or  holder  in  the  commercial  sense 
of  those  terms.  The  sheriff  would  hold  under  the  law  and  not  by 
contract.  He  would  have  the  rights  which  the  law  gave,  and  not 
those  of  an  indorsee  or  holder  in  the  usual  course  of  business. 
Such  instruments,  therefore,  notwithstanding  their  negotiable  char- 
acter, would  be  subject  to  any  claim  or  equities  existing  against  the 
defendant  in  attachment  at  the  time  a  notice  was  served  on  the 
debtors,  who  would  *stand  liable  to  the  plaintiff  in  attach-  [220 
ment,  as  in  other  cases,  only  from  the  date  of  etch  service. 

The  right  of  a  creditor  in  proceeding  under  an  order  of  attach- 
ment to  seize  evidences  of  indebtedness,  and  have  them  settled  and 
collected  through  a  receiver,  is  clearly  cumulative  upon  the  right 
to  proceed  by  a  garnishment  against  the  debtors.  He  need  not 
wait  for  the  action  of  a  receiver,  but  may  at  once,  under  section 
200  of  the  code,  proceed  against  any  debtor  as  a  garnishee.  If  he 
does  not  take  that  course,  the  action  of  a  receiver,  or  of  the  sheriff 
as  receiver,  in  giving  notice  to  the  debtors,  has  the  same  and  on 
greater  effect  in  fixing  a  liability.  In  either  case  the  debtor  stands 
liable  from  the  time  the  notice  is  served. 

A  person  served  with  a  notice  as  a  garnishee  under  an  order  of 
attachment,  may  have  in  his  hands  evidences  of  indebtedness  be- 
longing to  the  defendant  in  attachment.  As  these  may  be  seized 
by  the  sheriff,  there  can  be  no  reason  to  doubt  that  a  garnishee  may 
be  required  to  deliver  them  under  an  order  of  the  court.  Indeed, 
as  a  garnishee  may  pay  to  the  sheriff  any  debt  due  from  him  to  the 
defendant,  there  appears  to  be  no  reason  why  he  might  not  at  once 
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deliver  to  the  sheriff  any  thing  in  his  hands  which  the  sheriff  would 
be  authorized  to  seize  under  the  order  of  attachment.  But  although 
there  is  in  the  code  no  express  or  direct  provision  as  to  the  disposi- 
tion of  evidences  of  indebtedness  delivered  by  a  garnishee  under 
an  order  of  the  court  or  directly  to  the  sheriff,  the  same  rule  must 
undoubtedly  apply  as  if  they  had  been  taken  by  the  sheriff  under 
the  order  of  attachment.  The  attaching  creditor  can  claim  no 
greater  or  better  right  against  the  debtor,  or  as  to  third  persons 
921]  in  respect  of  *the  debt,  where  the  evidences  of  indebtedness 
have  remained  in  the  hands  of  a  garnishee,  than  he  could  if  they 
had  been  in  the  hands  of  a  receiver,  or  of  the  sheriff.  The  only 
object  of  requiring  a  garnishee  to  deliver  the  evidences  of  indebted- 
ness in  his  hands  belonging  to  the  defendant  in  attachment  would 
be  to  proceed  against  the  debtors.  And  the  mode  of  proceeding 
would  be  to  appoint  a  receiver,  or  direct  the  sheriff  to  proceed  as 
the  receiver.  There  is  certainly  no  provision  of  the  code  which 
shows  that  the  court  would  be  authorized  as  to  evidences  of  in- 
debtedness obtained  in  this  way,  to  take  a  step  so  extraordinary, 
and  so  little  in  accordance  with  the  principles  that  have  governed 
in  cases  of  this  description,  as  to  direct  their  sale.  In  the  absence 
of  an  agreement  of  the  parties  interested,  or  of  some  express  pro- 
vision of  law,  no  court  would  be  authorized  to  order  a  sale  of  mere 
evidences  of  indebtedness. 

I  have  said  that  no  sale  can  be  ordered  of  mere  evidence  of  in- 
debtedness, because  there  are  certain  classes  of  securities,  which, 
while  they  are  in  one  sense  evidences  of  indebtedness,  are  in  another 
essentially  property,  and  I  can  see  no  good  reason  why  they  may 
not  be  treated  as  such,  for  the  purpose  of  sale  under  the  provisions 
of  our  attachment  law.  In  my  judgment,  from  the  language  of 
those  provisions,  it  was  the  intention  of  the  legislature  to  authorize 
the  sale  of  securities  of  that  description. 

The  sheriff  is  required  "to  attach  the  lands,  tenements,  goods, 
chattels,  stocks,  or  interest  in  stocks,  rights,  credits,  moneys,  and 
effects  of  the  defendant  in  his  county."  Code,  194.  A  receiver  is 
authorized  to  take  possession  of  "  all  notes,  due  bills,  books  of  ac- 
count, accounts,  and  all  other  evidences  of  indebtedness/1  and  to 
222]  "proceed  to  *settle  and  collect  the  same."  The  expression 
"  all  other  evidences  of  indebtedness  "  must  be  construed  with  re- 
ference to  the  character  of  those  before  enumerated.  It  can  not 
properly  apply  to  any  class  of  securities  which  from  its  nature  can 
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not  be  collected  as  a  debt,  or  which  has  been  constituted  an  article 
of  sale,  or  framed  for  the  purpose  of  being  disposed  of  in  the  market, 
and  which  has  a  marketable  value. 

Take,  for  instance,  "  stocks  or  an  interest  in  stocks.1'  These  are 
usually  represented  by  certificates,  which  may  furnish  evidence  of 
a  right  to  receive  money.  To  the  extent  of  a  right  to  receive 
money  due,  certificates  of  stock  might  be  considered  evidences  of 
indebtedness,  and  the  money  so  due  might  be  collected  as  a  debt. 
But  the  stocks  or  an  interest  in  stocks  from  their  nature  can  not  be 
collected,  and  can  only  be  made  available  by  a  sale. 

So  also  in  the  case  of  an  annuity,  whether  for  life  or  for  a  long 
period  of  years,  no  good  reason  can  bo  given  why  it  should  not  be 
sold. 

In  my  opinion,  government  securities,  or  securities  issued  by 
corporations,  where  the  principal  is  not  payable  for  a  long  period 
of  time,  the  interest  being  payable  annually  or  semi-annually, 
must  be  governed  by  the  same  rule.  Indeed,  the  principle  might 
be  found  to  include  debts  due  from  individuals,  payable  in  instal- 
ments running  through  a  long  series  of  years,  or  when  the  payment 
of  the  principal  had  been  postponed  for  such  a  period  as  to  render 
its  collection  unreasonably  remote.  A  defendant,  who  has  placed 
his  means  in  each  a  shape  as  to  prevent  their  being  realized  in  the 
usual  and  ordinary  mode  by  collection,  could  not  complain  if  they 
were  sold,  and  equity  and  justice  to  the  creditor  might  require  that 
it  should  be  done.  *In  such  a  case,  however,  every  proper  [233 
care  should  be  taken  to  prevent  any  unnecessary  loss  or  sacrifice  to 
the  defendant. 

Another  question  still  remains  to  be  considered.  The  sheriff  is 
to  attach  the  property  of  the  defendant  in  his  county.  There  is  a 
right,  however,  to  issue  orders  of  attachment  to  different  counties, 
and  several  at  the  same  time,  or  in  succession.  Code,  194,  195. 
In  this  respect,  as  to  the  process  from  this  court,  the  city  is  to  be 
considered  as  a  county.  If  a  sheriff  takes  under  an  order  of  at- 
tachment evidences  of  indebtedness,  and  the  debtors  do  not  reside 
in  this  city,  but  in  other  parts  of  the  state,  it  might  well  be  claimed 
that  a  receiver,  if  appointed,  or  the  sheriff  acting  as  receiver,  could 
proceed  by  notice  and  action  against  those  debtors.  It  would  clearly 
be  the  right  of  the  plaintiff  in  attachment  to  issue  other  orders  to 
the  counties  in  which  the  debtors  might  reside,  and  have  them 
served  as  garnishees.     The  service  of  a  notice  by  the  receiver,  or 
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the  sheriff  acting  as  receiver,  might  be  deemed  substantially  another 
mode  of  doing  the  same  thing.  There  can  be  no  objection  in  such 
a  matter  to  the  receiver  acting  out  of  the  city  or  county  in  which 
he  is  appointed.  Indeed,  cases  may  occur  in  which,  under  the  ex- 
press provisions  of  the  code,  a  receiver  may  so  act.  Suppose  an 
order  of  attachment  sent  to  another  county,  and  evidences  of  in- 
debtedness there  taken.  A  receiver  appointed  here  may  certainly 
take  possession  of  such  evidences  of  indebtedness,  and  proceed  to 
collect  them,  as  in  any  other  case. 

The  only  objection  which  could  be  urged  against  this  conclusion 
arises  from  the  provision  requiring  the  sheriff  to  act  as  receiver. 
224]  There  is  much  force  to  my  mind  in  *this  objection.  It  is 
scarcely  to  be  supposed  that  the  legislature  intended  to  impose 
upon  that  officer  an  obligation  to  act  in  such  matters  out  of  his 
county. 

This  objection  applies  with  still  greater  force,  and,  indeed,  ap- 
pears unanswerable,  when  it  is  claimed  that  proceedings  may  be 
had  against  debtors  residing  in  other  states  or  countries.  If  no 
receiver  is  appointed,  if  none  can  be  found  willing  to  act,  it  is 
made  the  duty  of  the  sheriff  to  do  so  under  section  210  of  the  code. 
The  actions  to  be  brought  by  him  are  to  be  in  his  own  name  as 
sheriff.  He  may  be  required  to  give  additional  security,  but  his 
official  sureties  are  bound  for  his  acts. 

In  view  of  the  different  provisions  of  the  code  on  the  subject,  I 
am  satisfied  that  the  evidences  of  indebtedness  which  might  be 
taken  under  an  order  of  attachment,  when  they  are  merely  evi- 
dences of  indebtedness,  and  do  not  assume  the  shape  and.  character 
of  property  having  a  marketable  value,  and  intended  to  be  sold  as 
such  in  the  marts  of  commerce,  are  those  only  where  the  debtors 
may  be  served  with  notice,  and  be  proceeded  against  by  action  in 
the  state.  Although  the  expressions  in  sections  194  and  207  are 
very  general,  embracing  in  terms  all  evidences  of  indebtedness, 
yet  those  expressions,  like  many  others  in  general  laws,  must  be 
considered  as  referring  to  indebtedness  in  this  state,  "  that  being 
the  limit  of  the  sphere  of  the  enactment.1'  Arnold  v.  Arnold,  2 
My.  &  Craig.  256,  270. 

In  such  a  case  the  general  maxim  of  construction  applies,  that 

"  all  words,  whether  they  be  in  deeds  or  statutes,  or  otherwise,  if 

they  be  general,  and  not  express  and  precise,  shall  be  restrained 

unto  the  fitness  of  the  matter  or  person."     Lord  Bacon's  10th 
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Maxim,  73  E.  C.  L.  339 ;  *75  Id.  519 ;  69  Id.  247,  743 ;  8  [225 
Grat.  389.  The  express  words  of  an  act  may  be  controlled  and 
confined  to  the  mischief  or  purpose  contemplated  by  the  legislature. 
8  Exch.  179. 

The  object  of  seizing  mere  evidences  of  indebtedness  is,  as  I 
have  endeavored  to  show,  to  reach  the  debtors.  The  debtors  in- 
tended to  be  reached,  it  clearly  appears  to  my  mind,  from  the  ma- 
chinery provided,  and  the  mode  prescribed,  were  debtors  in  the 
state.  I  can  not  believe  that  it  was  the  intention  of  the  legislature 
so  to  extend  the  remedy  by  attachment  as  to  authorize  and  require 
the  courts  of  this  state  to  direct  and  superintend  proceedings  in 
other  states  and  countries  for  the  collection  of  debts.  Indeed,  I 
think  it  will  be  found  to  be  true  as  a  general  rule,  in  construing 
the  code,  that  while  new  modes  and  proceedings  have  been  pro- 
vided to  enable  a  creditor  to  reach  the  property  of  a  debtor,  no 
new  right,  either  in  respect  of  the  character  or  locality  of  property 
to  be  subjected,  has  been  created. 

Having  examined  at  a  length  and  to  an  extent  which  the  novelty 
of  the  questions  and  the  magnitude  of  the  amount  involved  in  this 
case  must  excuse,  the  principles  which  in  my  judgment  must  govern 
its  decision,  it  remains  to  apply  those  principles  in  the  disposition 
of  the  property  in  the  hands  of  the  garnishees. 

It  is  not  disputed  that  the  garnishees  have  the  right  to  be  paid 
their  claims  from  the  proceeds  of  all  or  any  of  the  property  in  their 
hands.     That  right  will  therefore  be  protected  and  secured. 

One  of  the  attaching  creditors  having  served  a  notice  on  the 
garnishees,  under  his  order  of  attachment,  before  any  claim  which 
can  be  recognized  against  him  in  this  *state  was  acquired  [226 
by  the  plaintiffs,  any  property  in  the  hands  of  the  garnishees,  ex- 
cluding mere  evidences  of  indebtedness,  will  be  subject  to  the 
claims  of  that  creditor  after  the  claims  of  the  garnishees  shall  be 
satisfied.  I  find  that  the  bonds  of  the  Covington  and  Lexington 
Bailroad  Company  is  property  of  that  description. 

I  have  before  referred  to  certain  kinds  of  debts,  the  evidences 
of  which,  or  the  right  to  receive  which,  the  court,  upon  principles 
of  equity  and  justice,  might  order  to  be  sold.  But  debts  of  that 
description,  where  parties  liable  for  them  reside  in  another  state, 
could  not  be  properly  considered  property  in  this  state.  So,  even 
stocks  and  public  securities,  which,  for  the  transfer  of  the  title  to 
them,  require  some  act  in  another  state  or  community,  can  not 
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properly  bo  regarded  as  property  having  a  locality  in  this  state. 
It  is  well  known,  however,  that  there  are  many  kinds  of  public 
securities,  or  securities  framed  and  issued  under  public  authority, 
that  are  treated  and  considered  as  property  wherever  they  may  be. 
They  are  made  and  constructed  with  intent  shown  by  their  nature 
and  character,  and  impressed  on  their  face,  that  they  shall  become 
marketable  articles,  and  they  have  a  marketable  value  at  whicb 
they  are  bought  and  sold  as  any  other  commodity.  In  this  class 
the  bonds  in  question  must,  in  my  opinion,  be  placed.  I  regard 
them  not  only  as  property,  but  as  property  having  its  locality  in 
this  state. 

This  conclusion,  I  think,  is  fully  sustained  upon  principle  by  a 
case  decided  in  England  by  the  Court  of  Exchequer — Attorney- 
General  v.  fiouwens,  4  M.  &  W.  171.  In  that  case  it  was  held  that 
a  probate  duty  was  payable  on  the  bonds  of  foreign  governments, 
transferable  by  delivery,  which  came  to  the  hands  of  an  executor 
227]  in  ^England.  The  court,  referring  to  the  cases  of  Attorney- 
General  v.  Dimond,  1  C.  &  J.  356,  and  Attorney-General  v.  Hope, 
1  C.  M.  &  K.  530;  8  Bligh,  44,  said:  "The  two  cases  above  cited 
decided  that  the  French  rentes  and  American  stock,  which  are  a 
part  of  the  national  debt  of  France  and  America  respectively,  and 
are  transferable  there  only,  and  debts  due  from  persons  in  Amer- 
ica, were  not  assets  locally  situated  here.  But  it  is  contended,  and 
we  think  rightly,  that  the  property  which  is  the  subject  of  this  in- 
quiry is  distinguishable,  and  had  a  locality  in  England."  After 
other  remarks  it  was  said :  "It  is  clear  that  the  ordinary  could  ad- 
minister all  chattels  within  his  jurisdiction  ;  and  if  an  instrument 
is  created  of  a  chattel  nature,  capable  6f  being  transferred  by  acts 
done  here,  and  sold  for  money  here,  there  is  no  reason  why  the 
ordinary,  or  his  appointee,  should  not  administer  that  species  of 
property.  Such  an  instrument  is  in  effect  a  salable  chattel,  and 
follows  the  nature  of  other  chattels  as  to  the  jurisdiction  to  grant 
probate."  The  principle  is,  that  the  instruments  are  the  subject 
of  commerce,  and  are  ordinarily  sold  in  the  market,  and  it  is  these 
characteristics  which  distinguish  them  from  a  mere  evidence  of  in- 
debtedness. 

As  to  the  notes  in  the  hands  of  the  garnishees,  so  far  as  they 

are  evidences  of  indebtedness  from  persons  residing  in  the  State  of 

Kentucky  to  the  Kentucky  Trust  Company  Bank,  the  plaintiffs  are 

entitled  to  them  as  against  all  the  attaching  creditors,  on  two  dis- 
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tinct  grounds :  1.  That  they  are  Dot  the  subject  of  attachment  in 
in  this  state.  2.  If  Bach  evidences  of  indebtedness  might  be  seized, 
in  the  expectation  that  the  debtors  might  at  some  time  come  within 
the  state  so  as  to  be  charged  by  a  notice,  and  proceeded  against  by 
an  action,  in  the  present  *caBe,  before  the  dobtors  have  been  [228 
or  could  be  charged,  all  right  to  the  debts  has  been  transferred 
to  the  plaintiffs,  by  a  judgment  or  decree  operative  on  the  debts, 
they  having  their  locality  in  the  State  of  Kentucky. 

Upon  the  first  ground,  the  plaintiffs  have  the  right  to  claim  any 
of  the  evidences  of  indebtedness  from  persons  residing  out  of  this 
state,  whether  in  Kentucky  or  elsewhere.  It  may  be,  as  stated  above, 
that  if  any  such  debtors  were  to  come  into  this  state,  they  might  bo 
proceeded  against  by  a  notice  and  action  ;  but,  whether  this  be  so 
or  not,  it  is  not  a  matter  in  the  contemplation  of  the  law,  and  fur- 
nishes no  reason  why  papers  important  to  the  rights  of  individuals 
should  be  withheld.  The  law  authorizes  the  seizure  of  evidences 
of  indebtedness,  as  the  predicate  or  foundation  for  effectual  and 
bona  fide  proceedings  in  the  state ;  it  surely  never  intended  that  they 
should  be  held  and  retained,  to  the  possible  ruin  and  prejudice  of 
a  defendant,  with  only  a  remote  prospect  or  chance  of  benefit  to 
the  plaintiff.  And  it  is  surely  nothing  in  favor  of  such  a  prospect 
or  chance  of  benefit,  that  it  would  depend  on  the  success  in  catch- 
ing, as  it  were  in  a  trap,  for  the  purposo  of  prosecution  by  suit,  cit- 
izens of  other  states  who  might  be  induced,  by  business  or  pleas- 
ure, to  venture  within  the  limits  of  this  state. 

So  many  of  the  notes  as  are  not  shown  to  havo  been  made  by 
citizens  of  other  states,  after  the  claims  of  the  garnishees  are  sat- 
isfied or  subject  to  those  claims,  will  be  placed  in  the  hands  of  a  re- 
ceiver for  the  purpose  of  discharging  the  attachment,  before  re- 
ferred to,  as  having  a  priority  in  time  to  any  claim  of  the  plaintiffs. 
To  any  surplus  the  plaintiffs  will  be  entitled. 

There  is  one  other  matter  in  the  case  which  has  not  *been  [229 
noticed.  It  is  the  real  estate  in  this  city  which  was  held  by  the 
Kentucky  Trust  Company,  and  which  has  been  levied  on  under  an 
order  of  attachment.  Prom  the  views  already  expressed,  it  is 
scarcely  necessary  to  say  that,  as  against  the  attaching  creditor, 
the  claim  of  the  plaintiffs  to  that  property  can  not  be  sustained. 
There  will  be  an  order  for  its  sale  to  satisfy  the  claim  under  which 
it  has  been  attached. 

Upon  looking  into  the  papers,  I  think  it  not  unlikely  there  are 
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some  matters  of  detail,  and  perhaps  some  questions,  which  may  yet 
remain  to  be  decided.  They  can  be  determined,  when  called  to  my 
attention  in  settling  the  terms  and  provisions  of  tho  judgment  to 
be  entered  in  the  action,  and  will  probably  be  controlled  by  some 
of  the  principles  which  have  been  declared. 


In  Special  Term— October,  1856. 
Before  Oholsok,  J. 

Guernsey  T.  Boots  et  al.  v.  Albert  Nte  et  al. 

1.  A  counterclaim,  which  shows  neither  a  common  origin  to  the  claim  in  the 

petition  and  that  in  the  answer,  nor  any  connection  of  the  two  claims  with 
the  subject  of  the  action,  is  had  on  demurrer. 

2.  Plaintiffs  were  commission  merchants  dealing  in  flour,  etc.    The  defendants 

were  also. merchants,  and  dealt  with  them,  remitting  from  time  to  time  large 
sums  of  money,  and  receiving  in  return  shipments  of  flour.  One  of  these 
shipments  was  a  large  number  of  barrels  of  flour,  in  tho  year  1853.  which 
were  not  of  proper  weight.  On  this  shipment  defendants  sustained  con- 
siderable loss,  which  it  was  admitted  would  be  proper  ground  for  a  deduction 
in  the  settlement  of  that  year.  The  settlement  of  that  year  was  made  in  ig- 
norance, it  is  claimed,  of  the  said  defect  of  weight.  The  dealings  having  been 
continued,  the  defendants  show,  as  against  the  balance  of  the  succeeding 
year,  the  charged  omitted,  and  seek  to  set  it  up  as  a  counterclaim.  Held, 
that  it  constitutes  a  valid  counterclaim. 

[1  Handy,  484;  1  D.  18;  Seney,  171,  sec.  94,  and  cases  cited;  2  C.  S.  C. 
R.  66.] 

230]  *This  action  was  founded  on  an  account.  There  were  set 
up  in  the  answer  two  grounds  of  counterclaim,  to  which  the  plain- 
tiffs filed  a  demurrer. 

Gholson,  J.  The  "  counterclaim  "  was  introduced  into  our  legal 
proceedings  with  the  code,  of  which  it  constitutes  one  peculiar  fea- 
ture. It  was  adopted  from  the  code  of  New  York,  and  in  the  de- 
cisions of  the  courts  of  that  state  several  attempts  have  been  made 
to  define  or  explain  the  meaning  of  a  "  counterclaim,11  which  has 
592 


Vol.  II.]  SPECIAL  TERM.  231 


Roots  et  al.  v.  Nye  et  al. 


been  termed  an  unfortunate  compound — a  word  not  to  be  found  in 
any  dictionary  of  the  English  language.  Had  the  legislature  em- 
ployed such  a  new  term,  without  affording  some  guide  to  its  mean- 
ing, there  would  appear  to  be  some  cause  for  complaint.  But,  I 
think,  they  have  given  some  directions  by  which  to  ascertain  their 
intention  in  the  use  of  the  term.  It  was  probably  thought  best  to 
refrain  from  any  general  definition,  which  in  legal  science  it  is 
often  unsafe  to  attempt,  and  experience  has  shown  that  when  at- 
tempted, at  least  in  legislation,  the  result  has  usually  been  a  fail- 
ure. The  most  that  can  be  successfully  accomplished,  as  a  general 
rule,  is  to  give  certain  marks,  points,  or  descriptions,  by  which  the 
thing  intended  can  be  ascertained,  or  the  mode  prescribed  can  be 
pursued.  Indeed,  the  proper  inquiry  in  this  case  is  not  what  is 
generally  a  counterclaim,  but  whether  facts  stated  in  the  answer 
constituted  a  counterclaim  within  the  intention  of  the  legislature  in 
allowing  such  a  mode  of  answering  an  action.  And  in  determin- 
ing this  we  are  to  look  not  merely  to  the  term  "  counterclaim,"  but 
should  examine  all  the  provisions  of  the  code  regulating  the  an- 
swer of  a  petition,  and  particularly  those  ^showing  the  de-  [231 
descriptive  points,  or  marks  of  a  counterclaim,  as  distinguished 
from  a  defense  or  a  set-off. 

It  will  be  observed  that  section  92  of  the  code,  which  prescribes 
the  contents  of  an  answer,  provides  that  it  shall  contain,  1.  A  de- 
nial of  the  allegations  in  the  petition.  2.  A  statement  of  now  mat- 
ter constituting  a  defense,  counterclaim,  or  set-off.  Section  93 
authorizes  a  defendant  to  set  forth  in  his  answer  as  many  grounds 
of  his  defense,  counterclaim,  or  set-off,  as  he  may  have,  whether 
they  bo  such  as  have  been  heretofore  denominated  legal,  equitable, 
or  both.  Whatever  new  matter,  therefore,  constitutes  a  sufficient 
answer  to  a  cause  of  action  stated  in  a  petition,  will  bo  in  the  shape 
of  a  defense,  counterclaim,  or  set-off.  Putting  a  defense  on  the  one- 
side,  and  counterclaim  and  set-off  on  the  other,  they  will  be  readily 
distinguishable  by  the  consideration  that  the  former  merely  pre- 
cludes, or  resists,  any  recovery  on  the  part  of  the  plaintiff;  the  lat- 
ter are  in  the  nature  of  cross-demands,  and  admit  of  a  recovery  in 
the  action  by  a  defendant  against  a  plaintiff.  They  are  expressly 
termed  cross-demands  in  section  99  of  the  code.  Whenever,  there- 
fore, the  new  matter  in  the  answer  is  such  as  to  authorize  a  recovery 
by  the  defendant  against  the  plaintiff,  or  is  in  the  nature  of  a  cross- 
demand,  it  must  be  either  a  counterclaim  or  set-off.  Now,  the  term. 
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"set-off,"  is  certainly  not  a  new  one  in  legal  proceedings,  nor  does 
it  appear  to  have  been  the  intention  of  the  code  to  alter  the  nature 
and  character  of  a  set-off  as  before  understood,  and  the  result  would 
appear  to  be  that  any  cross-demand  permitted  under  the  code, 
which  is  not  a  set-off,  must  bo  deemed  a  counterclaim.  New  mat- 
ter stated  in  the  answer,  which  entitles  the  defendant  to  a  judg- 
232]  ment  against  the  plaintiff,  and  which  is  *not  properly  a  set-off, 
must  be  a  counterclaim  ;  and  such  a  counterclaim  may  be  sustained 
on  legal  or  equitable  grounds,  or  both.  Thus,  if  an  action  be 
brought  to  recover  the  possession  of  real  estate,  the  defendant  may 
state  in  hfe  answer  a  contract  to  convey  the  real  estate,  and  ask  a 
specific  performance.  This  in  the  language  of  the  code  would  be 
a  ground  of  counterclaim,  as  distinguished  either  from  a  ground 
of  set-off  or  of  defense. 

We  have  still  further  information  on  the  subject  in  the  code. 
Section  94  provides  that  the  counterclaim  "  must  be  one  existing 
in  favor  of  a  defendant  and  against  a  plaintiff,  between  whom  a 
several  judgment  might  be  had  in  the  action,  and  arising  out  of  the 
contract  or  transaction  set  forth  in  the  petition  as  the  foundation 
of  the  plaintiff's  claim,  or  connected  with  the  subject  of  the  action." 
It  is  perhaps  the  latter  part  of  the  above  description  which  gives 
to  a  counterclaim  its  distinctive  feature.  It  is  not  simply  a  claim 
against  the  plaintiff,  as  a  set-off  may  be,  but  a  claim,  so  to  speak, 
counter  or  against  the  claim  of  the  plaintiff.  Some  connection  be- 
tween the  claims  themselves,  independent  of  their  being  held  by 
the  parties  to  the  action,  is  required.  And  this  connection  may  bo 
shown  from  their  originating  in  the  same  contract,  or  transaction, 
or  both,  involving  some  right  or  interest  in  the  subject  of  the  ac- 
tion. This  connection  between  the  claims,  as  contemplated  by  the 
legislature,  is  such,  that  the  omission  to  set  up  a  counterclaim  is 
visited  with  the  penalty  of  the  costs  in  any  subsequent  action 
thereon. 

There  are  other  provisions  of  the  code  tending  to  explain  the  in- 
tention of  the  legislature  in  the  use  of  the  term  "counterclaim." 
It  is  not  necessary  to  refer  to  them  now  ;  it  is  sufficient  to  say  that 
.233]  matter  may  be  stated  in  *ari  answer  to  a  petition  as  aground 
of  counterclaim,  which,  whilo  it  prevents  a  recovery  by  the  plain- 
tiff in  the  action,  may  entitle  the  defendant  to  a  recovery,  as  if  the 
position  of  the  parties  were  reversed.  When  the  answer  may  as- 
sume that  form,  in  what  cases,  by  the  statement  of  what  matter,  is 
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to  be  learned  by  the  same  process  as  it  has  been  ascertained,  or  may 
bo  ascertained,  what  is  ground  of  defense.  We  shall  probably  be 
aided  in  arriving  at  this  knowledge  by  reference  to  the  practice  in 
equity  allowing  cross-bills,  and  by  a  study  of  the  doctrine  of  re- 
coupment; but  it  would  be  unwise  to  define  or  limit  by  either  or 
both,  the  cases  in  which  there  may  be  a  counterclaim  in  an  action 
The  better  plan  probably  will  be  to  await  the  gradual  working  of 
the  new  system,  determining  upon  the  features  of  each  case  as  it 
may  arise,  whether  it  be  one  within  the  intention  of  the  legislature 
applying  no  general  rule  of  admission  or  exclusion  except  those  the 
legislature  has  prescribed,  and  endeavoring  as  best  we  may  to  ascer- 
tain the  proper  construction  to  be  put  upon  those  rules,  with  refer- 
ence to  the  case  under  consideration. 

The  first  counterclaim  in  the  answer  in  this  case  is  dofective,  be- 
cause it  shows  neither  any  common  origin  to  the  claim  in  the  peti- 
tion and  that  in  the  answer,  nor  any  connection  of  the  two  claims 
with  the  subject  of  the  action.  The  case,  however,  has  been  put  to 
me  with  a  view  to  an  amendment,  if  proper,  as  showing  this  to 
have  been  the  state  of  the  transaction.  The  plaintiffs  were  com- 
mission merchants  dealing  \n  flour,  meat,  and  other  commodities. 
The  defendants,  also  merchants,  dealt  with  them,  remitting  from 
time  to  time  large  sums  of  money,  and  receiving  in  return,  among 
other  things,  large  shipments  of  flour.  One  of  these  shipments,  in 
the  year  1853,  was  a  large  *number  of  barrels  of  flour,  which  [234 
were  not  of  the  proper  weight;  on  account  of  which  the  defendants 
sustained  a  considerable  loss,  which,  it  is  admitted,  would  to  a 
greater  or  less  extent  have  constituted  a  proper  item  of  allowance 
or  deduction  in  the  account  of  that  year  upon  the  settlement  be- 
tween the  parties.  The  settlement  is  claimed  to  have  been  made  in 
ignorance  of  the  defect  in  the  flour.  The  dealings  having  been 
continued,  may  the  defendants  show  as  against  the  balance  of  the 
succeeding  year  the  charge  which  was  omitted,  and  will  this  form 
the  ground  of  counterclaim  ? 

This  question  is,  I  think,  to  be  solved  by  the  consideration, 
whether  tho  dealings  between  the  parties  have  been  such  as  to  en- 
title the  defendants  to  what  under  our  former  practice  would  have 
been  a  bill  for  an  account,  to  set  aside  a  settlement  made,  or  to  sur- 
charge or  falsify  as  to  particular  items?  I  am  satisfied  that  the 
dealings  between  the  parties  in  this  case  have  been  such  as  would 
justify  a  resort  to  that  remedy. 
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The  right  to  file  a  bill  for  an  account  has  been  considered  in  num- 
erous cases,  though  never  to  my  knowledge  precisely  limited.  As 
a  general  rule,  such  a  bill  may  be  filod  in  cases  where  the  account 
is  complicated  and  consists  of  a  great  variety  of  items,  so  that  it 
can  not  be  properly  taken  at  law,  or  when  a  court  of  equity  has 
jurisdiction  on  some  other  ground,  as  where  a  fiduciary  relation 
existed  between  the  parties  or  in  cases  of  trust.  The  relation  of 
principal  and  factor  has  been  deemed  one  of  those  relations.  The 
factor  is  considered  to  partake  of  the  character  of  a  trustee.  And  so 
it  ib,  as  has  been  said,  "  with  regard  to  an  agent  dealing  with  any 
property;  he  obtains  no  interest  himself  in  the  subject-matter  be- 
235]  yond  *his  remuneration  ;  he  is  dealing  throughout  for  an- 
other, and  though  he  is  not  a  trustee  according  to  the  strict  tech- 
nical meaning  of  the  word,  he  is  quasi  trustee  for  that  particular 
transaction  for  which  he  is  engaged ;  and  therefore  in  these  cases 
the  courts  of  equity  have  assumed  jurisdiction."  Foley  v.  Hill,  2 
Ho.  Lords  Cas.  28,  35. 

There  can,  I  think,  be  no  doubt,  where  the  dealings  between 
merchant  and  merchant  have  been  continuous  through  a  series  of 
years,  and  especially  where  they  have  never  been  finally  closed,  and 
there  are  various  items  of  account  on  both  sides,  it  is  a  proper  case 
for  a  bill  for  an  account.  It  would  certainly  appear  to  be  unjust  to 
allow  a  final  balance  to  be  exacted,  while  there  was  anything  in  the 
previous  dealings  unadjusted,  or  only  adjusted  by  a  settlement  made 
in  ignorance  of  a  just  and  proper  claim.  2  Dev.  &  Bat.  Eq.  82 ;  2 
John.  Ch.  169 ;  6  Ves.  136. 

In  view  of  these  principles,  the  demurrer  to  the  first  counterclaim 
will  be  sustained,  but  leave  will  be  given  to  amend  in  the  mode  sug- 
gested. 

The  second  counterclaim  is  subject  to  the  same  objections  which 
have  been  pointed  out  as  to  the  first,  and  may  be  made  sufficient 
by  a  like  amendment. 

Spooner  &  Brower,  for  plaintiff. 

Lord  db  Wright,  for  defendant. 
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*In  General  Term— 1866.  [236 

Platt  Evens  v.  The  City  op  Cincinnati. 

[Case  reserved  from  special  term.'] 

1.  The  adverse  uninterrupted  possession  of  a  portion  of  a  public  street  for  a  pe- 

riod of  21  years  will  bar  the  right  of  the  public. 

2.  When  the  owner  of  a  lot  bounded  by  a  street  has  built  according  to  the  line 
*    shown  him  by  the  public  authorities,  and  occupies  for  21  years  accordingly, 

the  public  can  not  be  permitted  to  deny  his  right.  They  have  acquiesced 
in  the  occupation  of  the  premises,  and  are  therefore  estopped. 

3.  A  municipal  corporation  may,  in  a  proper  case  and  within  a  reasonable  time 

after  it  is  erected,  summarily  abate  a  nuisance  erected  upon  a  public  street. 

4.  But  it  must  be  such  as  interferes  with  and  prevents  the  free  exercise  of  the 

right  on  the  part  of  the  public  to  the  use  of  the  easement ;  and  even  then 
the  delay  of  the  public  authorities  to  abate  it  may  be  regarded  as  a  waiver 
of  the  right  to  do  so.  In  such  a  case,  the  public  must  resort  to  their  action 
to  recover  the  possession  of  the  street,  and  to  abate  the  nuisance  also. 

6.  There  is  no  distinction  between  the  public  and  an  individual  as  to  the  right 
of  the  owner  of  a  lot  to  the  protection  of  the  law.  In  no  case,  unless  the 
obstruction  impedes  the  free  use  of  the  street,  can  the  public  resort  to  the 
summary  mode  of  abatement  without  process.  In  all  other  cases,  the  legal 
remedy  must  be  used  by  the  city  authorities. 

6.  When  a  building  has  been  summarily  removed  by  the  act  of  a  municipal  cor- 

poration, in  which  the  owner  was  pursuing  his  ordinary  business,  and  the 
city  are  found  to  have  no  legal  power  thus  to  act,  the  measure  of  damages 
should  be  the  cost  of  repairs  to  the  owners,  including  the  cost  of  material 
injured  or  destroyed  in  the  demolition  of  the  building. 

7.  The  owner  should  be  paid,  in  addition,  for  the  loss  of  rent  for  the  time  he  was 

deprived  of  the  use  of  his  building,  as  well  as  the  ordinary  profits  of  his 
business,  if  the  vocation  is  such  as  to  furnish  the  means  of  estimation,  with- 
out resorting  to  distant  or  merely  contingent  or  speculative  damages. 

[1  D.  100.     Vide  5  Ohio  St.  694;  10  W.  L.  J.  122.] 

The  plaintiff  was  the  owner  of  a  brick  building  upon  Main  street 
in  Cincinnati,  erected  in  1822,  on  wbat  he  was  then  informed  by 
the  city  authorities  was  tho  line  of  the  street;  he  had  occupied  the 
premises  ever  since,  transacting  business  as  a  merchant  tailor  and 
furnisher,  until  the  year  1853.  No  claim  was  asserted  meanwhile 
by  the  city  to  the  ground  upon  which  the  building  stood,  or  any 
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237]  part  *of  it ;  on  the  contrary,  the  plaintiff  had  been  permitted 
peaceably  to  hold  possession,  claiming  the  property  as  his  own;  ex- 
pending, meanwhile,  large  sums  in  the  repair  and  improvement  of 
the  building,  to  adapt  it  more  effectually  to  the  business  in  which 
he  was  engaged. 

On  the  23d  day  of  August,  1852,  the  city  council,  having  passed 
a  resolution  in  which  it  was  assumed  that  the  plaintiff's  building 
was  over  the  true  lino  of  the  street,  ordered  that  that  part  of  the 
building  should  -be  cut  down  to  accommodate  it  to  the  line  they 
held  to  be  established.  The  building  was  accordingly  removed  by 
the  city  officials,  whereby  the  whole  premises  were  exposed  to  the 
weather,  the  plaintiff's  business  entirely  interrupted  for  two  or 
three  months,  and  he  compelled  at  great  expense  to  repair  the 
injury. 

The  defendant  admitted  the  trespass,  but  justified  that  the  line 
of  Main  street  had  not  been  regarded  when  the  plaintiff  built;  that 
his  building  occupied  several  feet  of  the  street,  and  that  within  the 
last  thirty  years  the  claim  of  the  city  to  the  true  line  had  been  as- 
serted ;  no  suit,  however,  had  ever  been  brought  to  test  the  ques- 
tion, nor  any  legal  proceedings  instituted  to  try  the  title. 

Numerous  witnesses  were  examined  to  prove  the  plaintiff's  dam- 
ages as  well  as  his  losses,  and  his  peaceable  occupation  of  the  prem- 
ises for  the  term  referred  to.  The  defendants  offered  testimony 
also  to  establish,  as  they  claimed,  the  true  line  of  tho  street.  The 
case  was  tried  at  special  term,  before  Spencer,  J.,  who  charged  the 
jury  as  follows :  "It  is  contended  on  the  part  of  the  plaintiff,  that 
whatever  might  have  been  the  original  line  of  the  street,  its  ap- 
parent and  reported  line  was  the  one  by  which  he  built  his  house 
238]  in  common  with  his  neighbors ;  that  it  was  *shown  him  as 
tho  true  line  by  the  city  surveyor,  when  he  began  to  build ;  that 
his  improvement,  thus  made  in  good  faith,  and  without  fault  on  his 
part,  had  been  acquiesced  in  by  the  city  authorities,  without  dis- 
turbance or  complaint,  for  more  than  twenty-one  years,  and  that 
thereby  he  had  a  right  to  continue  undisturbed  in  his  possession, 
and  the  city  lost  all  past  claim  to  his  removal.  Should  you  find 
these  facts  to  be  true,  then  the  plaintiff  had  a  right,  as  claimed  by 
him,  to  remain  undisturbed  in  his  property,  and  the  city  author- 
ities had  no  right  to  remove  or  destroy  it  in  a  summary  manner. 
We  recognize  tho  doctrine  that  the  corporate  authorities  of  the  city 
sustain  the  same  relation  to  the  property  and  interest  of  tho  city 
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that  a  private  individual  does  to  hie  own,  and  that  except  when 
expressly  restrained  by  law,  or  by  the  nature  of  the  power  con- 
ferred upon  them,  they  may  deal  with  the  interest  and  property 
of  the  city  as  an  individual  may  with  his  own.  Among  the  duties 
bestowed  upon  a  municipal  corporation  is  that  of  regulating  and 
taking  care  of  its  streets  and  highways,  and  seeing  that  its  bound- 
aries arc  properly  fixed  and  preserved.  It  would  be  strange  to 
say,  that  whilst  it  is  their  duty  to  keep  the  streets  open  and  freo 
from  nuisance,  they  havo  no  power  to  determine^where  the  lines 
of  those  streets  are  located.  But  it  would  be  still  more  strange  to 
say  that  they  can  make  and  unmake,  establish  and  destroy  those 
lines  at  pleasuro ;  so  that  the  authorities  of  to-morrow  may  oblit- 
erate and  destroy  lines  which  havo  been  solemnly  fixed  by  tho 
authorities  of  to-day.  The  truth  is  they  have  a  right  from  neces- 
sity, as  individuals  havo,  to  establish  the  lines  of  their  own  prcm- 
ises,  and  when  once  established,  they  are  equally  bound  by  them. 
Public  policy,  and  the  quiet  and  repose  of  the  *community  [239 
require  this  much.  It  would  be  monstrous,  for  example,  in  a  case 
like  the  present,  after  the  city  had  caused  the  plaintiff's  house  to 
be  torn  down  according  to  what  it  claimed  to  be  the  line  of  tho 
street,  and  allowed  him  to  rebuild  upon  the  new  line,  if  another 
city  council  should  afterward  discover  that  he  was  a  foot  or  six 
inches  still  over  tho  true  lino  as  originally  laid  out,  thejT  might 
again  remove  him,  and  so  on,  "toties  quoties"  There  must  be  a 
time  when  these  matters  become  fixed,  and  there  must  be  an  au- 
thority resident  somewhere  in  the  city,  by  which  they  can  be  set- 
tled and  fixed.  The  best  rule  wo  can  lay  down  is  that  established 
by  the  statute  of  limitation.  Had  this  been  a  case  of  boundary 
between  two  individuals,  twenty-one  years'  uninterrupted  and 
peaceable  possession  by  the  lino  claimed  by  the  plaintiff  would 
have  established  his  right  to  hold  by  it.  The  same  rule  is  reason- 
able, and  must  apply,  wo  think,  with  regard  to  the  corporate  au- 
thorities of  the  city  in  the  present  case,  should  you  find  the  facts 
true  as  claimed  by  the  plaintiff. 

In  the  case  of  tho  Presbyterian  Church  v.  The  City  of  Cincin- 
nati, 8  Ohio,  298,  which  was  an  action  brought  by  tho  city  to  re- 
cover possession  of  a  part  of  a  block  of  ground  claimed  to  be  dedi- 
cated to  the  city  by  tho  original  proprietors  as  a  public  square  for 
public  use,  and  held  by  tho  defendants  adversely  for  21  years,  the 
court  held  that  the  statute  of  limitation  applied  in  such  a  case. 
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The  rights  of  the  corporation,  therefore,  seem  well  enough  pro- 
tected without  evading  the  letter  of  the  statute,  and  the  very  loose 
and  indefinite  use  of  some  of  those  rights  renders  the  protection  of 
the  law  peculiarly  necessary  for  the  security  of  occupants.  The 
principle  of  that  case  we  think  applicable  to  the  present.  If  thcre- 
240]  fore  the  city  ^authorities  stood  by  and  allowed  the  plaintiff 
to  build  his  house  upon  a  line  supposed  at  the  time  to  bo  the  true 
line  of  the  street,  and  to  remain  there  twenty-one  years  without 
interruption,  or  without  taking  any  measures  to  assert  the  right  of 
the  city  against  the  plaintiff,  such  acquiescence  would  amount  to  a 
recognition  of  his  right,  and  would  be  as  binding  in  law  as  an  es- 
tablishment of  the  line  by  positive  direction ;  and  in  such  case  the 
city  authorities  had  no  more  right  to  cause  the  plaintiffs  house,  or 
any  part  thereof,  to  be  removed  in  a  summary  way,  than  they 
would  have  had  to  widen  the  street,  had  it  been  too  narrow  as  orig- 
inal ly  laid  out,  to  accommodate  the  increasing  business  of  the  city. 
The  only  way  they  could  properly  act  would  be  by  causing  the 
property  to  be  condemned  and  paid  for,  as  in  cases  of  the  appropri- 
ation of  private  property  for  public  uses.  The  court  also  instructed 
the  jury,  that  if  they  found  for  the  plaintiff,  they  might  allow  him 
damages  for  the  loss  of  profits  in  his  business  occasioned  by  its  in- 
terruption by  the  acts  of  the  defendant,  but  at  the  same  time  the 
jury  were  instructed  to  assess  such  damages  separate  from  such 
other  damages  as  might  be  amerced  by  thorn  for  the  plaintiff. 

A  verdict  was  returned  for  the  plaintiff,  assessing  the  plaintiffs 
damages  at  $7116.70;  but  if  the  court  should  be  of  the  opinion  that 
the  plaintiff  was  not  entitled  by  law  to  recover  for  the  damages 
sustained  by  him  for  the  loss  of  profits  by  reason  of  the  interrup- 
tion of  his  business,  then  the  jury  assessed  the  plaintiff's  damages 
at  $6417.70. 

The  defendant  afterward  moved  the  court  for  a  new  trial,  by  rea- 
son of  this  direction  of  the  judge,  and  also  for  that  the  verdict  was 
contrary  to  the  law  of  the  case,  and  the  evidence  adduced  to  sus- 
241]  tain  it.  This  motion  was  by  *the  judge  then  reserved  to 
general  term,  for  the  opinion  of  all  the  judges  upon  all  the  questions 
arising  on  the  record. 

The  case  was  heard  in  general  term,  when  the  opinion  of  the 
court  was  delivered  by  Stoker,  J. : 

The  charge  of  the  judge  at  special  term  embraced  several  pro- 
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positions,  cither  of  which,  if  answered  in  the  affirmative,  mast 
decide  the  controversy  between  tho  parties. 

It  was  held,  in  the  first  place,  that  the  occupation  of  part  of  a 
pnblic  highway,  by  notorious  and  uninterrupted  possession,  under 
a  claim  of  right,  for  more  than  twenty -one  years,  would  bar  the 
claim  of  the  city  to  its  use. 

This  proposition  is  fully  sustained  by  the  Supremo  Court  in  Cin- 
cinnati v.  Presbyterian  Church,  8  Ohio,  298,  where  it  was  held 
municipal  corporations  were  included  within  tho  reason  of  the 
statute,  and  not  excepted  from  its  operation.  It  was  there  very 
strenuously  contended  in  argument,  that,  as  against  the  public, 
lapse  of  time  worked  no  destruction  of  the  right,  and  the  city 
could  shield  herself  under  the  immunity  always  extended  to  the 
government. 

The  maxim,  "nullum  tempus  occurrit  regi"  tho  foundation  for  the 
rule,  as  claimed  by  the  state,  it  was  said  roust  apply  to  all  cases 
where  the  public  had  an  interest,  more  especially  where  the  enjoy- 
ment of  public  easements  was  involved. 

To  this  assumption  it  was  replied,  the  corporation,  whenever 
created,  and  its  franchises  had  attached,  was  tho  creature  of  the 
law  that  gavo  it  birth  :  having  the  privilege  of  municipal  govern- 
ment to  protect  the  health,  safety,  and  general  prosperity  of  the 
city;  but  it  had  no  legal  *exemptions;  it  was  bound  for  all  [242 
its  excess  of  authority,  and  could  be  sued  in  any  form  of  action  the 
right  to  be  redressed  might  require.  But  the  government  was 
without  tho  rule ;  she  could  not  be  subjected  to  suits,  nor  cou trolled 
in  her  acts  but  by  tho  interposition  of  legislative  power,  which 
alone  could  limit  her  pretensions.  And  such  we  believe  to  be  the 
true  position  of  the  parties  in  all  similar  cases  where  a  litigation 
may  arise  between  them.  It  was  so  held  in  Kemp.  v.  Res  pub.,  1 
Hen.  k  Mun.  84;  Nimmo's  Ex'm  i?.  Rcsp.,  4  H.  &  M.  71 ;  Kelly's 
Lessee  v.  Greenfield,  2  Har.  k  McH.  137 ;  Russell  v.  Baker,  1  Harris 
k  Johnson,  91 ;  Birch  v.  Alexander,  1  Wash.  37 ;  North  Hempstead 
v.  Hempstead,  2  Wend.  137.  The  Court  of  Errors,  in  Dudley  v. 
Trustees  of  Frankfort,  12  B.  M.  617,  expressly  affirm  the  law  as 
decided  by  our  Supremo  Court.  They  hold  that  a  '•  municipal  cor- 
poration, or  any  other  artificial  body  vestod  with  corporate  rights 
and  functions,  has  no  more  right  than  a  natural  man  to  claim  the 
benefit  and  advantage  of  tho  maxim,  u nullum  tempus  occurrit  regi" 

The  second  proposition  stated  in  the  chargo  was  that  where  a 
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municipal  corporation,  at  the  time  the  owner  of  a  lot  fronting  on  a 
public  street  is  about  to  build,  and  is  shown  by  tho  proper  officer 
the  lino  of  the  street,  and  on  the  faith  of  such  information  and 
direction  erects  his  wall,  it  is  not  competent  for  the  corporation  to 
change  the  line,  after  the  lapse  of  twenty-one  years,  and  compel 
the  proprietor  to  remove  the  tenement  he  has  erected  and  occupied. 

On  general  principles  we  might  conclude  the  ruling  of  the  judge 
was  correct,  should  we  attach  to  the  officers  of  the  corporation  the 
243]  same  duties  and  the  same  legal  ^implications  that  follow 
from  the  conduct  of  individuals.  In  all  such  cases  there  can  be  do 
doubt  as  to  the  law.  "  Qui  tacet  consentire  vidttur;  qui  potest  et 
debet  vetarejubet."    Wendell  v.  Van  Renssaeler,  1  Johns.  Chy.  354. 

The  precise  question,  however,  has  been  examined  and  decided 
by  the  Supreme  Court  of  Pennsylvania,  in  Resp.  v.  Miltenberger, 
7  Watts,  450 ;  Chief  Justice  Gibson,  in  his  well-reasoned  opinion, 
discussed  very  thoroughly  the  law  of  the  case,  and  held  that  where 
"public  officers  of  a  city  corporation  have  located  a  highway,  and 
fixed  the  boundaries  up  to  which  the  owners  of  property  may  build, 
and  they  have  so  built  and  enjoyed  their  property  on  both  sides  of 
it- for  more  than  twenty-one  years,  and  the  public  highway  has 
been  in  that  place  for  the  same  length  of  time,  it  must  be  consid- 
ered as  the  true  location,  which  can  not  be  disturbed  to  the  preju- 
dice of  vested  rights,  by  the  subsequent  acts  or  authority  of  the 
city  corporation." 

We  are  satisfied  therg  was  no  error  in  the  charge  on  this  propo- 
sition. 

The  third  proposition,  stated  by  the  judge,  involved  tho  power 
of  the  city  authorities  to  remove  the  plaintiff's  building.  A  meas- 
ure so  summary,  we  might  well  say,  also  so  unusual,  ought  to  be 
well  sustained  by  principle  before  it  can  be  justified  as  incident  to 
a  municipal  corporation ;  and  the  extraordinary  means  employed 
should  have  been  clearly  within  the  jurisdiction  of  tho  body  who 
had  assumed  to  act.  We  will  grant,  for  the  argument's  sake,  that 
the  plaintiff's  building  was  erected  upon  a  portion  of  the  street,  and 
the  limitation  by  law  had  not  expired,  it  did  not  thereby  necessa- 
rily follow  that  the  owner  of  the  property  could  be  charged  with  a 
nuisance,  and  subjected  to  the  pfenalty  for  creating  it. 
244]  *  We  suppose  it  is  only  upon  tho  assumption  the  highway  is  so 
obstructed  that  its  free  use  is  impaired,  or  greatly  interrupted,  the 
power  to  abate  can  be  exercised  j  a  particular  encroachment  not 
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affecting  the  ordinary  use  of  the  easement  has  never,  we  believe, 
been  held  a  sufficient  ground   to  authorize  an  individual  or  the 
public  to  redress  the  alleged  injury  by  a  summary  removal  of  the  . 
nuisance. 

Such  an  exercise  of  power  directly  involves  the  right  of  the  oc- 
cupant to  the  ownership  of  the  land.  For  the  mere  claim  to  a 
few  feet  of  a  public  road  is  not  such  a  trespass  upon  the  easement 
as  the  obstruction  of  the  whole  road  would  naturally  imply.  In 
tho  one  ease,  the  line  of  the  street  might  very  easily  have  been 
mistaken,  while  an  encroachment  upon  the  entire  easement,  inter- 
fering with  its  ordinary  use,  would  indicate  an  intention  to  appro- 
priate a  public  right  without  color  of  title. 

Hence,  a  common  nuisance  affecting  the  whole  public  may  be 
abated  or  removed  without  process,  if  it  is  essential  to  the  perfect 
enjoyment  of  the  right  that  there  should  be  no  delay  in  its  vindica- 
tion ;  and  there  can  be  no  protection  for  the  trespasser,  when  those 
who  are  alone  entitled  to  the  possession  have  been  ousted  to  obtain 
it.  The  restoration  of  the  easement  to  its  original  condition  as  a 
thoroughfare  may  well  be  as  summary  as  its  unlawful  occupation  was 
originally  taken.  1  Hawk.  P.  C.  Book  1,  ch.  32,  sec.  12;  Eex  v. 
Eussell,  6  East,  427 ;  3  Bac.  Abr.  tit.  Highway  E.;  Penruddock  case,  5 
Coke,  102 ;  Baton's  case,  9  Co.  54. 

On  this  principle,  the  judges  of  the  Queen's  Bench,  in  Davis  v. 
Wightman  and  others,  5  E.  C.  L.  269,  held  "  that  a  commoner 
might  pull  down  a  building  wrongfully  erected  upon  tho  common, 
and  which  prevented  him  from  *exercising  his  right  as  fully  [245 
as  he  might  otherwise  have  done  it.  See  also  Perry  v.  Fitzhowe, 
8  Adolph.  &  Ellis,  776.  And  the  true  question  is,  whether  tho  ob- 
struction impairs  or  impedes  tho  public  right  to  travel  upon  the 
highway."     1  Hawk.  P.  C.  Book  1,  ch.  76,  sees.  48,  49,  50. 

In  Wetmore  v.  Tracy,  14  Wend.  255,  the  Supreme  Court  of  New 
York  affirm  the  principle,  but  confine  the  remedy  to  cases  of  pal- 
pablo  encroachment  upon  the  highway  to  the  serious  interruption 
of  the  common  right,  or  of  urgent  necessity,  not  admitting  of 
delay,  for  the  ordinary  process  of  law.  See  also  Hamilton  v.  New 
York  and  Harlem  E.  E.  Co.,  9  Paigo,  171 ;  Lexington  and  Ohio  E. 
E.  Co.  i?.  Applegate  et  al.,  8  Dana,  289. 

In  Burnham  v.  Hotchkiss,  14  Conn.  311,  the  Court  say :  "Whether 
certain  acts  done  within  the  limits  of  a  highway  are  a  nuisance  or 
not,  is  a  question  of  fact  for  a  jury ;  and  to  determine  the  same,  they 
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are  to  inquiro  whether  the  highway  has  by  such  acta  been  rendered 
leas  commodious  to  the  public;  and  that  the  erection  of  a  wall  on 
a  part  of  the  highway  is  not,  of  course,  a  nuisance,  without  refer- 
ence to  any  other  circumstances  justifying  the  act."  The  same  doc- 
trine is  again  stated  in  Hubbard  v.  Doming,  21  Conn.  360,  sustain- 
ing the  case  just  quoted,  and  the  previous  cases  of  Tomlinson  v. 
Leavenworth,  2  Conn.  292,  and  Bartlett  v.  Evarts,  8  Conn.  523, 
526,  where  the  obstruction  complained  of  affected  the  use  of  the 
on  tiro  road.  # 

The  distinction  we  have  thus  stated  is  admitted  by  our  Supreme 
Court,  in  Ingorsoll  v.  Herider,  12  Ohio,  527,  who  limit  the  right  to 
recover  the  statutory  penalty  for  obstructing  a  highway  to  those 
cases  where  the  occupation  is  "  to  the  hindrance  or  inconvenience 
of  travelers." 

246]  ^Another  view  may  be  taken  of  the  proposition  we  have 
thus  examined.  It  is  that  to  which  the  court  refer  in  Cotter  v. 
Doty,  5  Ohio,  394,  when  they  say,  "an  ordinance  of  the  city  of 
Cincinnati  enforcing  a  penalty  without  legal  adjudication  is  void." 
In  that  case  the  marshal  of  the  city  had  seized  a  large  quantity  of 
gunpowder,  as  forfeited  to  the  corporation,  the  same  being  found 
within  the  city  limits  contrary  to  the  ordinance;  but  the  court  held 
no  such  forfeiture  would  be  created  unless  there  had  been  first  a 
legal  investigation.  Here  the  city  council,  by  resolution  only,  di- 
rected their  officers  to  cut  down  the  plaintiff's  building,  thereby 
declaring  the  same  was  on  the  public  highway,  without  an  oppor- 
tunity being  first  afforded  for  an  investigation  by  the  legal  tribu- 
nals as  to  the  right  of  possession. 

It  was  a  virtual  assertion  by  the  council*  of  a  clear  and  undis- 
puted right  on  the  part  of  the  city;  and  without  invoking  the  aid 
of  the  law  to  decide  their  assumption  to  be  correct,  they  arrogate 
the  functions  of  a  court  and  a  jury,  decree  the  abatement  of  what 
they  claim  to  be  a  nuisance,  execute  their  own  process  by  removing 
it,  and  thus  harmonize  the  whole  proceeding. 

Wo  can  not  but  think  the  action  of  the  council  in  the  matter  was 
not  only  against  law,  but  was  not  required  by  the  circumstances  of 
the  case.  If  the  city  had  any  ground  of  complaint,  the  courts  were 
open  to  hear  and  decide  upon  it,  if  the  usual  remedy  had  been 
sought.  An  individual  would  not  be  permitted  so  to  act  in  deroga- 
tion of  private  right,  and  we  know  of  no  exception  to  the  rule  in 
favor  of  the  defendants. 
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So  careful  are  the  courts  of  private  rights,  that  it  is  how  the  set- 
tled rule  they  will  not  grant  an  injunction  to  *res train  a  [247 
public  nuisance,  "  where  delay  can  safely  bo  tolerated,  but  leave  the 
public  to  the  remedy  by  indictment."  Irwin  v.  Dixon,  9  How.  U. 
S.  27.  And  in  no  case  will  an  injunction  be  granted  to  restrain  a 
public  nuisance,  if  the  fact  is  not  clearly  made  out  upon  determi- 
nate and  satisfactory  evidence ;  for  if  the  evidence  is  conflicting, 
and  the  injury  to  tho  public  doubtful,  the  interposition  of  the  court 
will  be  withheld.  Earl  of  Ripon  v.  Hobart,  3  Mylne  &  Keene,  169 ; 
Eden  on  Inj.,  Waterman's  notes,  vol.  I,  260. 

So,  where  an  erection  has  been  acquiesced  in,  or  suffered  to  re- 
main an  unreasonable  term,  or  where  there  is  gross  laches  or 
delay  in  asking  relief,  the  chancellor  will  not  interfere ;  a  fortiori 
there  can  be  no  abatement  in  such  case  by  the  public  or  an  indi- 
vidual. Story  Eq.  Jur.,  sec.  958 ;  Williams  v.  Earl  of  Jersey,  1 
Craig  &  Phillips,  91 ;  Jones  v.  Royal  Canal  Co.,  2  Molloy,  319 ; 
Spragne  v.  Steer,  1  R.  I.  259. 

We  are  satisfied,  in  whatever  light  we  are  permitted  to  consider 
the  acts  of  the  city  authorities  in  taking  down  the  plaintiff's  build- 
ing, there  was  do  power  in  the  council  to  direct  the  work  to 
be  done,  and  no  justification  existed  for  their  conduct.  The  en- 
croachment upon  the  street  by  the  plaintiff's  building  had  continued 
for  the  whole  term  allowed  by  the  statute  of  limitation;  the  build- 
ing had  been  erected  upon  what  was  supposed  to  bo  the  true  line 
of  the  lot,  and  the  possession  afterward  held  without  interruption 
or  notice  to  remove  by  the  city  authorities ;  and  we  must  hold  that 
municipal  bodies,  like  individuals,  are  responsible  for,  and  estopped 
by  the  acts  of  their  agents,  to  whom  the  duty  of  protecting  the  public 
interests  is  confided.  On  no  other  ground  can  we  harmonize  the 
*legal  principles  which  govern  analogous  cases,  unless  we  [248 
give  to  a  corporation,  created  for  mere  municipal  purposes,  the  at- 
tribute of  sovereignty,  and  thus  assimilate  it  to  the  state,  or  the 
general  government.  And  we  would  hesitate  to  allow  even  to  a 
sovereign  power  the  right  to  assume,  by  summary  process,  without 
judicial  interference,  to  remedy  an  alleged  evil,  or  redress  a  public 
wrong. 

The  jury  have  found  their  verdict  in  the  alternative,  leaving  the 
question  of  damages  to  be  decided  by  the  court,  upon  the  law  of 
the  whole  case. 

We  must,  then,  ascertain  the  true  rule  which  should  govern  the 
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assessment  of  damages  in  actions  of  tort.  The  remedy  should  be 
commensurate  with  the  injury,  tho  amonnt  to  be  recovered  be 
the  direct  result  of  the  illegal  act ;  and  the  terms,  immediate  and 
consequential,  when  thus  qualified,  may  generally  be  regarded  as 
convertible. 

The  injured  party  must  be  fully  indemnified.  In  a  case  like  the 
present,  all  the  circumstances  connected  with  the  act  of  the  defend- 
ants, as  well  as  the  nature  and  extent  of  the  plaintiff's  business, 
should  be  considered.  It  is  difficult  at  all  times  to  draw  the  pre- 
cise line  between  what  is  clearly  proper  for  the  jury  to  estimate, 
and  what  is  doubtful ;  but  we  may  nevertheless  always  have  the 
benefit  of  some  established  general  principle,  by  which  our  con- 
clusions may  be  determined. 

If  wo  should  attempt  to  reconcile  the  cases  where  the  question 
now  before  us  has  been  discussed,  the  effort  would  be  unavailing 
On  this  subject,  as  upon  many  others,  the  numerous  cases  now 
reported  from  the  courts  of  thirty  states  of  the  Union  are  fruitful 
of  contradiction,  and  many  of  them  tend  to  obscure  still  more  the 
shadowy  distinctions  drawn  between  immediate,  consequential,  re- 
249]  mote,  and  *speculativo  damages.  We  must  be  spared  the  la- 
bor ;  but  a  reference  to  some  of  the  most  prominent  will  be  made. 
In  Delcol  v.  Arnold,  3  Dal.  333,  the  question  was,  "  whether  in  a 
marine  trespass,  upon  the  illegal  breaking  up  or  interference  with 
a  voyage,  the  profits  of  a  voyage  should  be  allowed,"  and  it  was 
held  they  could  not  be  included  in  the  damages. 

And  so  in  the  Anna  Maria,  2.  Wheat.  327,  and  also  in  the  Ami- 
able Nancy,  3  Wheat.  546  ;  L'Amistab,  5  Wheat.  385 ;  and  the 
same  rule  as  held  in  Boyd  v.  Brown,  17  Pick.  543  ;  Schooner  Lively, 
1  Gal.  314,  315 ;  and  in  Smith  v.  Coudry,  1  How.  28. 

On  the  contrary,  in  White  v.  Mosely,  8  Pick.  351,  where  the  de- 
fendant had  interrupted  the  use  of  the  stream  that  supplied  the 
plaintiff  with  water  power,  and  it  was  claimed  he  should  recover  for 
the  loss  and  diminution  of  his  profits  during  the  time,  the  court  held 
that  the  claim  should  be  allowed ;  and  so  in  Hammatt  v.  Ross,  4 
Ship.  171. 

In  Lincoln  v.  Saratoga,  etc.  R.  R.  Co.,  23  Wend.  425,  damages 
were  allowed  for  the  loss  of  the  plaintiff's  business  from  an  injury 
he  had  sustained  in  his  person  by  a  collision  while  a  passenger;  tho 
court  held  that  "the  loss  of  his  business,  during  the  time  of  his 
confinement,  was  a  fair  charge  against  the  defendants." 
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In  1  Blatchf.  C.  C.  21,  Re  Narragansct,  a  case  of  collision  of  ves- 
sels, a  decree  was  rendered  for  the  value  of  the  services  of  the  ves- 
sel while  she  was  undergoing  repairs.  So  in  Haldcman  v.  Beckwith 
et  al.,  4  McLean,  287;  and  in  Williamson  v.  Barrett,  13  How.  101. 

It  is  said  the  rule  is  less  stringent  in  the  admiralty  for  the  al- 
lowance of  damages  than  at  common  law,  but  it  is  *clear  [250 
there  is  no  preponderance  of  authority  to  sustain  the  grounds  as- 
sumed by  the  defendants  for  the  disallowance  of  the  amount  al- 
lowed for  tho  loss  of  profits  by  the  plaintiff.  Perhaps  the  strongest 
case  in  which  the  question  now  before  us  was  considered  is  that  of 
Ingraham  v.  Lawson,  6  Bing.  N.  C.  212,  where,  in  an  action  for  a 
libel,  the  plaintiff,  who  was  charged  with  fitting  out  an  unseaworthy 
ship,  for  which  he  was  then  soliciting  freight,  was  allowed  to  re- 
cover for  the  loss  of  the  voyage,  calculating  tho  probable  profits 
that  would  have  accrued  if  the  vessel  had  sailed.  And  this  is  but 
the  assertion  of  the  rule  we  have  already  laid  down;  where  indem- 
nity is  sought,  it  should  be  commensurate  with  the  loss  sustained. 

In  all  actions  where  damages  are  claimed  for  an  injury  to  the 
person,  whereby  an  individual  has  been  prevented  from  attending 
to  his  ordinary  business,  whether  it  be  the  day  laborer,  the  mer- 
chant, or  the  professional  man,  the  value  of  his  time  for  the  whole 
period  of  his  disability  is  held  to  be  an  element  for  computation  by 
the  jury. 

The  value  of  a  man's  business  is  at  last  but  what  he  can  earn  by 
its  free  enjoyment ;  and  this  is  his  profit ;  it  is  not  remote  or  spec- 
ulative, but  is  immediately  and  necessarily  connected  with  the  bus- 
iness itself.  If  the  plaintiff  earned  nothing  in  the  employment  in 
which  he  was  engaged,  it  is  not  probable  he  would  carry  it  on  ;  and 
the  presumption  is  a  fair  one  to  infer,  from  the  fact  ho  diligently 
pursued  it,  that  he  was  deprived  of  what  would  otherwise  have 
been  a  Rourcc  of  advantage  to  himself. 

If  the  plaintiff  proved  what  were  the  usual  profits  of  his  business 
before  the  injury  took  place,  and  it  is  in  evidence  that  he  did,  the 
reasonable  measure  of  value  for  the  future  was  furnished  by  the 
past,  and  the  jury  could  *therefore  readily  determine  the  [251 
amount  for  the  time  he  was  prevented  from  earning  them,  by  what 
he  had  earned  before.  There  was  no  necessity  of  resorting  to 
hypoftietical  cases,  or  speculative  probabilities;  the  damages  fol- 
lowed tho  act,  and  were  a  necessary  part  of  the  loss  the  plaintiff 
sustained. 
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There  is  nothing  new  in  the  principle  by  which  such  a  computa- 
tion may  be  made.  We  have  said  the  loss  of  tho  plaintiff's  time, 
as  well  as  tho  direct  violence  to  his  person,  are  to  bo  considered,  in 
personal  actions,  in  awarding  damages;  and  such  is  not  only  just, 
but,  if  not  permitted,  the  remedy  would  be  of  little  value.  Full  in- 
demnity would  otherwise  never  be  made  where  injuries  had  been 
committed  and  the  law  was  invoked  to  redress  them. 

On  this  principle  our  law  proceeds,  where,  for  the  unreasonable 
withholding  of  payment,  the  creditor  has  been  compelled  to  sue  for 
his  debt,  interest  is  given  after  judgment,  and  even  before  judg- 
ment, when  it  is  not  even  stipulated  to  be  paid,  if  the  court  are 
satisfied  it  should  under  the  circumstances  be  allowed. 

This  is  founded  on  the  hypothesis,  that  the  sum  allowed  could 
have  been  earned  by  the  creditor,  if  ho  had  used  the  money  him- 
self, and  whatever  he  could  thus  have  legally  derived  from  its  use, 
he  shall  still  be  permitted  to  claim. 

In  the  present  case,  the  plaintiff's  business  was  interrupted  ;  he 
was  compelled  to  close  his  place  of  business,  and  his  daily  income, 
which  he  may  well  suppose  was  his  means  of  living,  for  a  certain 
period,  taken  away.  Whatever,  then,  would  have  been  a  fair 
estimate  for  the  income  he  would  otherwise  have  enjoyed,  may  well 
be  termed  his  profits,  and  as  such  might  have  justly  made  a  portion 
of  the  damages  found  by  the  jury. 

252]  *In  thus  deciding,  we  infringe  upon  no  established  rule,  nor 
change  the  distinction  between  damages  purely  speculative,  and 
those  that  follow  directly  upon  the  act  for  which  remuneration  is 
sought.  Wo  vindicate,  we  think,  the  object  of  the  law,  by  thus 
securing  to  the  injured  party  his  remedy  for  full  indemnity,  and  at 
the  same  time  confine  the  verdict  of  the  jury  to  what  they  might 
well  have  considered  in  estimating  the  damages,  without  resorting 
to  any  vaguo  or  uncertain  mode  of  computation.* 

The  case  will  be  sent  to  special  term,  for  judgment  upon  the 
verdict. 

GnoLSON,  J.,  did  not  sit  in  the  cause,  having  been  of  counsel  for 
one  of  the  parties. 

Walker  &  Kebler,  and  Coffin  &  Mitchell,  for  plaintiff! 

Mr.  McGroarty  &  Brown,  for  tho  city. 

♦Since  the  above  opinion  was  pronounced,  the  case  of  Lacour  v.  Mayor  of 
New  York,  reported  in  8  Duer,  406,  has  been  published.    It  sustains  in  every 
particular  the  opinion  of  the  court  on  the  question  of  damages. 
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In  General  Term— 1866. 
Before  Justices  Spxvczr,  Gholson,  and  Stobxr. 

L.  Snapp  et  al.  v.  The  Firemen's  Insurance  Company. 

Where,  by  the  terms  of  the  policy,  "  the  insurers  were  not  to  be  held  liable  for 
the  expense  of  dockage,  or  hauling  out  for  repairs,  nor  for  any  loss  except 
in  cases  of  general  average,  unless  the  necessary  repairs  required  solely  by 
the  disaster  should  amount  to  ten  per  cent,  on  the  agreed  value  of  the 
policy/'  the  court  will  so  construe  the  policy,  that  the  expense  of  dockage 
will  not  be  allowed  to  make  up  the  ten  per  cent,  average.  But  if  that  sum 
has  been  expended  in  repairs,  the  dockage  may  be  added  to  increase  the 
sum  to  be  paid  by  the  insurer. 

The  loss  must  equal  the  required  average,  before  the  charge  for  dockage  can 
be  made. 

[Reversed  8  Ohio  St.  458,  462.     Vide  TV.  &  B.  640,  sec.  ,14,  et  seq.] 

The  plaintiffs  were  insured  .by  defendants  $5000  upon  the  steamer 
Gem,  valued  at  $21,000.  Daring  the  risk  the  vessel  was  injured  by 
one  of  the  perils  of  the  river,  *and  repaired  at  an  expense  [253 
of  $2439,  one-fourth  part  of  which  was  claimed  to  be  recovered  of 
the  defendants. 

The  controversy  arose  under  the  following  clause  in  the  policy: 
"  That  the  insurers  should  not  be  liable  for  the  expense  of  dockage 
or  hauling  out  for  repairs,  nor  for  any  loss  except  in  cases  of  general 
average,  unless  the  necessary  repairs  required  solely  by  the  disaster 
should  amount  to  ten  per  cent,  on  the  agreed  value  of  the  policy." 

Judge  Storer  delivered  the  opinion  of  the  court: 
Wo  must  ascertain  what  the  parties  intended  by  the  stipulation 
they  have  thus  introduced  into  the  contract  by  an  examination  of 
the  entire  policy,  regarding  the  purpose  for  which  it  was  issued, 
and  the  probable  understanding  of  the  parties.  It  is  very  justly 
said  by  Judge  Duer,  in  his  work  on  Insurance,  vol.  1,  162,  that 
"  the  words  of  the  policy  are  to  be  understood  in  their  general, 
ordinary,  and  popular  sense,  unless  in  case  where  it  is  manifest 
from  the  contents  they  were  used  by  the  parties  in  a  distinct  and 
peculiar  sense,  which  is  necessary  to  be  adopted  to  give  effect  to 
their  immediate  intent."  The  same  learned  judge,  in  Neilson  v. 
The  Commercial  Hatoal  Insanuwo  Company,  3-  Do+r,  461,  held : 
vol.  n—39  009 
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"  There  is  no  sounder  maxim  in  the  interpretation  of  a  contract  in 
writing,  than  that  effect  must  be  given  if  possible  to  every  clause, 
and  no  words  rejected  as  unmeaning  or  superfluous,  to  which  a  con- 
sistent meaning  may  be  attached,  and  the  rule  is  especially  applica- 
ble when  a  new  claim  is  introduced  into  a  contract,  which,  as  in  the 
case  of  a  policy  of  insurance,  has  an  established  form  and  settled 
construction.  The  presumption  is  then  not  to  be  resisted,  that  the 
254]  clause  was  designed  to  *vary  the  usual  construction,  and  to 
effect  a  particular  object,  which  could  not  otherwise  be  attained. 

We  may  well  suppose  the  terms  used  by  the  insured  were  in- 
tended to  meet  the  special  case  designated  in  the  policy,  and  must 
therefore  forbid  the  idea  that  there  should  be  a  liability,  unless  the 
loss  was  clearly  embraced  within  the  clauses  referred  to. 

The  restriction  as  to  dockage,  and  the  use  of  docks,  is  of  modern 
origin ;  and  when  it  is  remembered  they  are  the  appropriate  and 
usual  means  for  repairing  steamboats,  we  must  suppose  some  suffi- 
cient and  weighty  reason  existed  to  require  the  insertion  of  such  a 
clause  in  the  policy.  It  may  have  been,  that  to  repair  very  slight 
damages  the  vessel  might  be  placed  in  dock  for  a  general  repair, 
and  the  heavy  expense  thereby  incurred,  added  to  a  comparatively 
small  amount  of  actual  loss,  would  by  such  a  computation  produce 
a  sum  sufficiently  large  to  claim  the  benefit  of  the  policy.  The 
causes,  however,  which  made  the  introduction  of  such  a  restriction 
necessary,  are  not  disclosed ;  yet  we  must  nevertheless  regard  the 
restriction  itself  as  placed  in  the  contract  to  define  as  well  as  to 
limit  the  liability  of  the  insured. 

In  all  cases  of  general  average,  the  use  of  the  dock  and  the 
charge  for  hauling  out  the  boat  for  repairs  are  not  prohibited,  and 
whenever  the  actual  repairs  exceed  ten  per  cent,  we  think  there 
may  be  a  recovery  for  such  charges  in  addition  to  the  repairs.  The 
object  was  to  prevent  those  charges  from  composing  any  portion 
of  the  items,  in  order  to  make  the  partial  loss  equal  the  required 
per  centum  on  the  valuation. 

We  may  then  read  the  clause  as  follows :  "  The  insurers  will  not 
255]  be  liable  for  any  expense  of  docking  or  hauling  *out  for  re- 
pairs, unless  the  ropairs,  required  solely  by  the  disaster,  shall 
amount  to  ten  per  cent,  on  the  agreed  value  of  the  policy." 

What  may  be  termed  "  repairs,"  can  not,  we  think,  include  the 
charges  for  dockage,  etc.  They  refer  to  the  labor  and  materials  em- 
ployed and  used  in  the  work  itself,  not  an  expenditure  that  is  merely 
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incidental  or  collateral;  and  if  the  insured,  with  the  knowledge 
that  his  contract  excluded  such  charges  in  all  cases  of  partial  loss 
below  a  stipulated  sum,  permitted  his  vessel  to  be  repaired  by  the 
use  of  a  dock,  or  marine  railway,  when  it  was  probable  the  real 
amount  to  be  expended  for  repairs  would  fall  short  of  the  required 
average,  he  can  not  complain,  if  the  insurer  relies  upon  his  contract 
and  .refuses  to  pay  the  loss. 

Such  a  restriction  on  the  liability  of  the  insurer  is  but  the  ap- 
plication of  the  same  principle  that  allows  any  previous  general 
liability  to  be  subsequently  modified  or  explained  in  the  instrument 
creating  it.  Every  marine  policy  in  the  outset  purposes  to  insure 
the  party  from  all  loss,  and  the  words  in  which  the  statement  is 
made  are  general ;  yet,  in  the  body  of  the  instrument,  or  by  the 
conditions  made  a  part  of  the  contract,  the  general  liability  is  lim- 
ited and  explained. 

We  can  thus  far  see  no  ground  upon  which  the  items  for  dockage 
oan  be  claimed  of  the  defendants.  The  right  to  do  so  depends  en- 
tirely upon  the  contract  between  the  parties ;  they  had  the  power 
to  make  it,  and,  in  the  absence  of  all  fraud,  must  abide  by  its  terms, 
which  seem  to  us  to  be  clear. 

Judgment  at  special  term  affirmed. 

Lincoln,  for  plaintiff. 

Coffin  df  Mitchell,  and  Bates  &  Scarborough,  for  the  insurance  com- 
panies. 


•In  General  Term— 1866.  [296 

Before  Judges  Spencer,  Gholson,  and  Stobeb. 

Geo.  W.  Walkeb  et  al.  v.  The  Firemen's  Insurance  Company. 

1.  A.  B.  C.  &  D.  purchased  a  steamboat  of  E.  A  F.,  who  held  a  policy  upon  the 

property,  which  they  assigned  to  the  parties,  with  the  assent  of  the  insurer. 
D.  afterwards  sold  his  interest  in  the  boat  to  A.  B.  &  C,  but  did  not  assign 
his  interest  in  the  policy.  Held,  that  A.  B.  &  C,  though  owners  of  the 
whole  property  insured  at  the  time  of  the  loss,  could  not  recover  for  the 
share  of  D. 

2.  Fart  owners  of  vessels  are  tenants  in  common  of  their  several  interests. 


[Part  owners  may  be  partners.    4  W.  L.  G*  202.] 
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This  case,  when  tried  at  special  term,  presented  the  following 
facts: 

On  the  first  of  September,  1854,  the  defendant  issued  to  Taylor 
&  Cassilly  a  policy,  insuring  the  steamboat  Norma.  The  risk  taken 
was  93375,  and  was  to  continue  for  one  year,  the  steamboat  being 
valued  at  918,000.  On  the  21st  September,  1854,  the  insured  sold 
their  interest  in  the  boat  to  George  W.  Walker,  B.  F.  Parker,  Thos. 
J.  Haldeman,  and  J.  T.  Washington,  and  on  the  same  day  assigned 
the  policy  to  their  vendees,  with  the  assent  of  the  defendants.  On 
the  18th  February,  1855,  the  boat  was  lost  while  navigating  the 
Mississippi  river. 

Prior  to  the  loss,  Haldeman  sold  his  interest  in  the  boat,  which 
was  one-fourth,  to  the  other  owners,  whereby  Walker,  Parker,  and 
Washington  became  invested  with  the  whole  property  in  equal  por- 
tions. Afterwards  (also  before  the  loss),  Washington  conveyed  his 
interest,  in  trust  for  his  wife  and  children,  to  John  McKenzie. 
When  the  transfer  was  made'  the  boat  was  enrolled  in  the  names  of 
Walker,  Parker,  and  McKenzie.  The  enrollment  was  made  at  the 
custom-house  in  Cincinnati,  on  the  16th  of  January,  1855,  and  was 
in  full  force  when  the  loss  happened. 

The  defendants  having  ascertained  the  existence  of  the  loss,  and 
257]  without  knowledge  of  the  sale  by  Washington  to  *McKeozie, 
paid  three-fourths  of  the  amount  insured  to  Walker,  Washington, 
and  Parker,  retaining  in  their  hands  the  other  fourth,  represented 
by  the  former  interest  of  Haldeman. 

The  plaintiff  claimed  to  recover  the  amount  still  in  the  defend- 
ant's hands,  on  the  ground  they  are  the  assignees  of  Haldeman, 
and  at  the  time  of  loss  held  his  interest.  The  defendants  denied 
the  right  to  recover,  and  sat  up  by  way  of  counterclaim  that  the 
plaintiff,  Washington,  should  refund  the  sum  paid  to  him,  on  the 
ground  ho  held  an  interest  in  the  boat  at  the  time  of  her  loss. 

The  judge,  on  submission,  held  the  plaintiffs  could  not  recover, 
and  in  the  form  in  which  the  counterclaim  was  presented,  decided 
he  could  give  no  relief  to  the  defendants. 

It  is  now  sought  to  reverse  the  judgment. 

Storer,  J.,  delivered  the  opinion  of  the  court: 

It  is  now  the  settled  law  that  the  insured,  in  an  action  upon  the 
policy,  must  not  only  prove  a  loss,  but  an  interest  subsisting  in  the 
subject  insured  at  the  titm  of  tbe  loss. 
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Although  it  was  once  held  by  Mr.  Justice  Bullcr,  in  2  B.  &  P. 
16&,  that  "the  making  of  the  policy  was  the  time  to  which  the 
averment  of  interest  related/1  the  dovtrine  is  now  exploded.  The 
allegation  that  the  interest  continued  until  the  time  of  the  loss  is 
material,  and  if  a  party  interested  in  the  subject  insured  at  the 
time  the  risk  was  taken,  has  assigned  away  his  share  of  the  interest 
therein  before  the  loss,  he  can  not  sue  upon  the  policy,  except  as 
trustee  for  them  to  whom  the  assignment  is  made.  Arnold  on  Ins. 
1281, 1282 ;  Powles  v.  Innes,  11  M.  &  W.  10  ;  2  *Phillfps  on  [258 
Ins.  606 ;  Eider  v.  Ocean  Ins.  Co.,  20  Pick.  265. 

On  the  rule  thus  stated,  there  could  have  been  no  recovery  by 
Washington,  one  of  the  plaintiffs,  of  his  portion  of  the  loss  claimed 
from  the  underwriter,  if  there  had  been  no  other  ground  than  the 
transfer  of  his  interest  to  McKenzie  before  the  loss  occurred;  at 
that  time  he  held  no  title  to  any  part  of  the  boat ;  he  had  already 
conveyed  it  in  trust  for  bis  wife  and  children,  and  could  not  there- 
fore dispose  of  it  to  affect  the  rights  of  the  "cestui  que  trust."  To 
every  legal  intent  ho  had  abandoned  his  ownership,  and  permitted 
it  to  be  assumed  by  his  trustee. 

In  such  a  case,  whatever  might  have  been  the  intention  of  the 
vendor,  the  transaction  can  be  only  explained  by  the  ordinary  legal 
interpretation  of  similar  contracts. 

Thus,  in  Carrol  ct  al.  v.  Boston  Mar.  Ins.  Co.,  8  Mass.  515,  where 
"the  assured  had  made  a  conveyance  of  the  ship  purporting  to  be 
absolute,  after  the  policy  was  made,  he  was  not  permitted  to  prove 
the  conveyance  was  merely  a  mortgage.  This  would  show,"  said 
the  court,  "an  attempt  on  the  part  of  tho  grantor  to  conceal  his 
property  fraudulently  from  his  creditors." 

But  it  seems  to  us  there  was  no  right  in  either  of  the  plaintiffs 
to  recover  in  virtue  of  their  purchase  of  Haldeman's  interest,  al- 
though at  the  time  of  loss  they  may  have  held  the  entire  property 
in  the  subject  insured.  Whatever  may  have  been  the  rule  as  to 
the  power  of  one  partner  to  insure  the  copartnership  property  in 
his  own  name,  and  yet  recover  for  the  benefit  of  all,  it  can  not  be 
claimed  that  one  tenant  in  common  has  a  similar  authority. 

The  interest  of  part  owners  in  a  ship  is  not  joint,  but  several. 
They  may  be  made  jointly  liable  as  debtors  for  *supplies,  [259 
wages,  and  repairs,  and  the  contract  to  carry  freight,  but  the  title 
of  each  is  distinct.  Either  may  transfer  his  interest,  and  at  his 
death  there  is  no  survivorship  to  the  remaining  owners.    In  that 
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event  the  representatives  of  the  deceased  take  his  share,  and  are 
entitled  to  all  the  rights  he  could  exercise  over  it  in  his  lifetime. 
Hence  each  part  owner,  in  case  of  loss,  though  insured  by  thesamo 
policy,  can  alone  receipt  for  his  specific  share  of  the  amount  due 
from  the  insurer,  and  neither  can  act  for  the  other  without  special 
authority.  All  must  unite  if  an  adjustment  is  made,  intended  to 
be  obligatory  upon  all.  Story  on  Part.  417;  3  Kent  Com.  154; 
Nicoll  v.  Munford,  20  Johns.  611. 

When  Haldeman  sold  his  interest  in  the  boat,  his  claim  for  in- 
demnity by  the  policy  transferred  to  him  by  Cassilly  &  Taylor,  did 
not  necessarily  pass  to  the  purchaser.  Another  and  independent 
act  was  required ;  it  roust  have  been  specially  assigned  by  Halde- 
man to  his  grantees,  and  the  assent  of  the  underwriter  obtained  to 
the  transfer  before  any  interest  in  the  policy  could  vest  in  the  plain- 
tiffs. By  a  clause  in  the  policy  itself  the  risk  was  to  cease,  if  the 
insured  should  transfer  it  without  the  assent  of  the  insurer ;  and 
such  a  condition  will  always  be  upheld  by  the  courts.  It  is  made 
necessary  to  protect  the  underwriter  from  a  change  of  parties  to  the 
contract;  for  it  is  not  merely  the  subject  at  risk,  but  the  party  in- 
sured also,  that  is  considered  by  the  insurer,  when  he  takes  the 
risk.  The  agents  who  are  to  manage  and  control  the  property 
covered  by  the  policy  are  equally,  perhaps  generally,  more  re- 
garded when  the  agreement  is  made.  An  insurance  company 
might  well  take  a  risk  on  a  vessel  owned,  officered,  and  manned 
260]  by  those  who  are  known  to  *be  competent,  careful,  and 
trustworthy,  and  yet  refuse  a  similar  proposition  to  insure  the 
same  property  for  strangers.  There  is  therefore  very  great  pro- 
priety in  forbidding  an  assignment  of  the  policy,  unless  the  party 
most  deeply  interested  shall  first  approve  it. 

From  the  rule  thus  indicated  it  follows  that  the  plaintiffs  had  no 
right  to  recover  for  the  amount  of  Haldeman's  interest.  If  he  alone 
had  been  insured,  and  his  interest  afterwards  sold  to  a  stranger, 
there  could  be  no  pretense  that  the  risk  remained  upon  the  subject 
insured,  unless  specially  assigned,  and  the  assent  of  the  under- 
writer obtained ;  and  we  can  not  perceive  there  is  any  difference 
in  the  result,  if  the  sharo  was  sold  to  those  who  had  at  the  time  an 
interest  in  the  boat,  as  well  as  the  policy. 

It  is  settled,  that  parties  jointly  interested  in  property  insured, 
also  for  their  joint  use  and  on  their  joint  account,  can  not  recover 
on  a  count  averring  the  interest  to  be  in  one  of  them.    2  Arnold  on 
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Ins.  1284 ;  Bell  v.  Ansley,  16  East,  141 ;  Graves  v.  Boston  Mar.  Ins. 
Co.,  2  Cranch,  489.. 

We  are  satisfied  there  was  no  error  in  the  court  below  in  holding 
that  the  plaintiff  could  not  recover,  as  claimed  in  thoir  petition. 

We  need  not  express  any  opinion  upon  the  counterclaim  set  up 
in  the  answer.  The  parties  interested  have  not  sought  to  reverse 
the  judgment  of  the  court  as  to  that  matter,  and  we  will  not  there- 
fore decide  the  question. 

The  judgment  below  wfll  be  affirmed. 

Lincoln,  Smith  &  Warnock,  for  plaintiff. 

Bates  df  Scarborough,  for  defendants. 


•In  Special  Term— November,  1866.  [261 

Before  Gholsox,  J. 

Charles  froLZ  v.  The  Citt  of  Cincinnati  et  al. 

1.  The  city  council  can  not  order  an  improvement  or  repair  to  be  made  to  a  street, 

and,  after  the  improvement  is  made,  assess  its  expense  upon  the  property 
owners.  The  determination  to  make  the  improvement,  and  the  determin- 
ation to  charge  the  owners  of  property  with  its  cost,  must  both  precede  the 
actual  making  of  the  improvement. 

2.  Where  the  city  council  failed  to  make  a  valid  assessment  on  the  property 

owners  to  pay  the  costs  of  an  improvement,  though  they  transferred  the 
invalid  assessment  to  the  contractor — Held,  He  might  recover  from  the  city 
for  the  value  of  the  work  done. 

[Conditions  precedent,  W.  &  B.  79,  sec.  11,  et  seg.] 

Gholson,  J.  The  plaintiff  in  the  action  is  a  contractor  for  the 
grading  of  North  Elm  street,  a  public  highway,  opened  under  the 
authority  of  the  city  of  Cincinnati.  The  action  was  brought  against 
the  city  to  recover  the  amount  agreed  to  be  paid  for  the  work. 
Under  the  contract,  payment  for  the  work  was  to  be  made  by  an 
assessment  on  the  property  bounding  or  abutting  on  the  street. 
The  plaintiff  claims,  that  though  what  purported  to  be  such  an  as- 
sessment was  delivered  to  him,  it  was  in  fact  no  assessment;  was 
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entirely  nugatory  and  void  ;  and,  therefore,  not  having  been  paid 
in  the  mode  agreed,  he  is  entitled  in  this  action  to  recover  the  price 
or  value  of  the  work  done.  The  other  defendants,  as  owners 
of  the  property  to  be  charged  by  the  assessment  if  valid,  and  there- 
fore interested  in  the  inquiry,  have  been  made  parties.  All  the 
parties  interested  thus  being  before  the  court,  and  thore  hav- 
ing been  an  assessment  regular  and  formal  on  its  face,  if  it  can  be 
enforced  against  the  owners  of  the  property  to  be  charged,  the 
contract  between  the  plaintiff  and  the  city  requires  that  he  should 
have  bis  relief  against  them,  which  relief  may  be  properly  admin- 
istered in  this  action. 

262]  *Indeed,  though  the  assessment  might  be  deemed  irregu- 
lar, informal,  and  defective,  the  court  appears  to  be  authorized,  in 
such  a  proceeding  as  this,  when  satisfied  that  work  has  been  done, 
which,  according  to  the  true  intent  of  the  act  to  provide  for  the 
organization  of  cities  and  incorporated  villages,  would  be  properly 
chargeable  on  the  property  through  which  the  street  passed,  to 
permit  a  recovery,  or  enforce  a  charge,  to  the  extent  of  the  proper 
proportion  of  the  value  of  the  work  to  the  feet  front  of  the  respect- 
ive lots.  Section  31,  Swan  St.  963.  But  the  authority  thus  con- 
ferred roust  pre-suppose  a  power  to  direct  an  assessment.  The  in- 
formality, irregularity,  or  defect  must  be  in  the  action  under  the 
power.  This  is  explained  in  the  previous  section  of  the  act,  by 
which  power  is  conferred  on  a  municipal  corporation,  either  by  a 
general  or  special  by-law  or  ordinance,  to  prescribe  the  mode  in 
which  the  charge  for  the  improvement  of  a  street,  on  the  property 
through  or  by  which  it  passes,  shall  be  assessed  and  determined- 
A  mode  must  be  prescribed;  the  pursuing  that  mode,  the  putting 
it  into  practical  operation,  is  the  assessment.  An  informality,  ir- 
regularity, or  defect,  which  it  was  the  intention  of  section  31  to 
cure,  must  therefore  be  considered  rather  an  omission  or  neglect  of 
something  of  a  ministerial  than  of  a  legislative  character.  It  could 
not  have  been  the  intention  of  the  act  to  confer  on  the  court  the 
authority  to  exercise  any  power  or  discretion  of  the  latter  descrip- 
tion, vested  in  the  council  of  a  municipal  corporation. 

The  council  of  a  city  has  power  to  improve  a  street.  The  cost 
of  such  improvement  may  bo  charged  on  the  property  through  or 
by  which  the  street  passes,  and  this  charge  may  be  in  proportion 
263]  to  the  feet  front,  or  to  the  *  value  as  assessed  for  taxation  of 
the  respective  pieces  of  property,  as  the  council  may  ia  each  case 
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determine  The  law  does  not  require  that  the  cost  of  the  improve- 
ment shall  be  so  charged.  Every  scheme  of  improvement  involv- 
ing such  a  charge  may  therefore  be  said  to  require  from  the  council 
three  distinct  acts  of  discretion — acts  of  a  legislative  character. 
The  council  must  decide  and  determine:  First,  whether  the  im- 
provement shall  be  made;  secondly,  whether  its  costs  shall  be 
charged  on  individual  property,  or  defrayed  out  of  the  general  rev- 
enues ;  and  thirdly,  whether,  if  to  be  charged  on  individual  prop- 
erty, that  charge  shall  bo  in  proportion  to  the  feet  front  of  the  lots 
of  land  through  or  by  which  the  street  may  pass,  or  to  the  value 
of  those  lots  as  assessed  for  taxation  ?  When  these  three  questions 
have  been  acted  on  and  decided  by  the  council,  then  the  assessment 
which  will  be  required  for  the  consummation  of  the  scheme,  may 
be  made  in  a  mode  adopted  for  all  such  cases,  or  in  a  mode  pre- 
scribed for  the  particular  case. 

The  constitution, in  art.  13,  section  6, requires,  that  "the  General 
Assembly  shall  provide  for  the  organization  of  cities  and  incorpor- 
ated villages  by  general  laws ;  and  restrict  their  power  of  taxation, 
assessment,  borrowing  money,  contracting  debts  and  loaning  their 
credit,  so  as  to  prevent  the  abuse  of  such  powers."  In  the  act 
passed  in  pursuance  of  this  section  of  the  constitution,  and  evi- 
dently with  the  view  to  restrict  the  power  of  assessment,  and  pro- 
tect the  owners  of  property  from  its  abuse,  it  is  provided,  section 
104,  that  the  concurrence  of  two-thirds  of  the  whole  number  of 
the  members  elected  to  the  council  u  shall  be  required  to  direct  any 
improvement  or  repair  of  a  street  or  highway,  the  cost  of  which  is 
to  be  assessed  *on  the  owners  of  property,  unless  two- thirds  [264 
of  the  owners  to  be  charged  shall  petition  in  writing  therefor." 
The  meaning  of  this  section  appears  to  be  that  when  any  such  im- 
provement is  directed,  it  must  be  within  the  contemplation  of  the 
council  at  the  time  to  assess  its  cost  on  the  owners  of  property.  It 
is  an  improvement,  u  the  cost  of  which  is  to  be  assessed  on  the 
owners  of  property,"  on  which  a  vote  is  to  be  taken.  The  deter- 
mination to  muke  the  improvement,  and  the  determination  to 
charge  its  cost  on  the  owners  of  property,  must  therefore  both  pre- 
cede the  actual  making  the  improvement  and  incurring  the  liability 
to  defray  the  expense.  The  provisions  of  the  act  will  in  no  view 
admit  of  the  idea  that  the  council  may  direct  an  improvement  to 
be  made,  and  alter  it  has  been  completed  and  the  expense  incurred, 
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then,  for  the  first  time,  determine  that  it  shall  be  assessed  and  col- 
lected bj  a  charge  on  the  property. 

The  act  would  appear  to  require  that  the  proposition  to  be  acted 
on  by  the  council  in  its  discretion  should  in  some  form  involve 
both  aspects,  the  propriety  of  directing  the  improvement,  and  of 
assessing  its  cost  on  the  owners  of  property.  And  it  would  also 
follow,  that  the  exercise  of  this  discretion  must  precede  the  enter- 
ing into  any  contract  or  obligation  to  pay  for  tho  work  to  be  done 
in  making  the  improvement.  The  same  principle  which  prohibits 
a  determination  to  charge  the  owners  of  property  being  made  after 
tho  work  had  been  done  and  a  liability  to  pay  for  it  incurred, 
would  apply  with  equal  force  to  the  entering  into  any  contract  or 
obligation. 

The  determination  to  charge  the  owners  of  property  for  any  im- 
provement which  may  be  directed,  requires  a  majority  of  two-thirds 
265]  of  the  whole  number  of  members  ^elected  to  the  council, 
unless  there  be  a  petition  from  two-thirds  of  the  owners  to  be 
charged.  But  if  there  be  such  a  petition,  it  is  not  the  meaning  of 
the  act,  and  both  the  policy  of  the  law  and  justice  forbid  that  the 
exercise  of  the  same  discretion  on  the  part  of  the  council  should  be 
dispensed  with.  The  same  acts  are  to  be  done  by  the  council  in 
either  case;  the  only  effect  of  a  petition  is  that  a  less  majority  is 
required. 

Such  being,  in  my  judgment,  the  proper  construction  of  the  act, 
the  next  inquiry  is,  whether  in  the  present  case  the  council  did  sub- 
stantially comply  with  its  requisitions? 

The  first  step  which  appears  to  have  been  taken  by  the  council, 
having  the  improvement  in  view,  was  a  resolution  to  advertise  for 
proposals  to  do  the  work,  passed  on  the  6th  of  April,  1852.  This 
advertisement  was  made,  and,  after  some  proceedings  in  relation  to 
the  proposals  received,  there  was,  on  the  18th  of  June,  1852,  a  res- 
olution passed  to  re-advertise.  A  re-advertisement  was  made,  and 
proposals  received,  and  among  them  that  of  the  plaintiff.  On  the 
9th  of  July,  1852,  the  following  resolution  was  passed  by  a  unani- 
mous vote,  thirty-two  members  voting,  tho  whole  number  being 
forty-eight : 

"Besolved,  That  the  clerk  contract  with  Charles  Folz,  for  the  grad- 
ing of  North  Elm  street,  from  Vine  street  to  the  north  corporation 
line,  for  the  sum  of  sixteen  cents  per  cubic  yard." 

In  pursuance  of  this  resolution  a  contract  was  entered  into  with 
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the  plaintiff,  and  be  proceeded  to  do  the  work.  The  next  action  of 
the  council  was  an  ordinance,  passed  after  tho  completion  of  the 
work,  assessing  its  cost  on  the  feet  front  of  the  property  bound- 
ing on  the  street.  To  this  *  ordinance,  had  the  proper  pre-  [266 
lirainary  steps  been  taken,  there  is  no  objection  ;  but  for  the  want 
of  them,  it  is  claimed,  both  by  the  plaintiff  and  the  owners  of  the 

< 

property  to  be  charged,  that  it  is  wholly  invalid. 

Looking  at  the  proceedings  found  on  the  minutes  of  the  coun- 
cil, previous  to  the  passage  of  what  is  termed  the  assessing  ordi- 
nance, there  is  certainly  in  them  nothing  to  show  that  the  cost  of 
the  improvement  was  to  be  assessed  on  the  owners  of  property. 
There  was  no  voto  on  any  proposition  to  direct  an  improvement, 
the  cost  of  which  was  to  be  assessed  on  the  owners  of  property, 
either  with  or  without  reference  to  a  petition.  Nothing  can  be 
more  general  or  indefinite  than  the  proceedings.  A  resolution  in 
general  terms  to  advertise  for  proposals  to  grade  the  street,  and  a 
resolution  in  terms  equally  general  directing  the  clerk  to  contract 
with  the  plaintiff  to  do  the  work,  is  all  that  appears.  And  it  is 
admitted  that,  in  point  of  fact,  this  is  all  that  exists  on  the  min- 
utes of  the  council,  and  all  that  was  done  previous  to  the  assessing 
ordinance.  After  what  has  been  said  as  to  the  requisitions  of  the 
act,  the  conclusion  need  scarcely  be  stated,  that  such  proceedings, 
standing  alone  and  unexplained,  are*  not  a  substantial  compliance 
with  those  requisitions. 

It  is  claimed  that  the  resolution  to  contract  was  passed  by  the 
requisite  majority,  and  amounted  to  a  direction  to  make  the  im- 
provement. Admitting  this  to  be  so,  how  are  we  to  know  that  it 
was  an  improvement,  the  cost  of  which  was  to  be  assessed  on  the 
owners  of  property.  This  we  can  not  know  without  a  reference 
to  considerations  and  facts  outside  of  the  proceedings  on  the  rec- 
ords of  the  council.  If  we  are  permitted  to  look  outside  of  those 
records,  then  it  appears  that  there  is  a  regular  and  ^prescribed  [267 
mode  in  which  the  council  exercises  its  discretion  in  determining 
whether  an  improvement,  the  cost  of  which  is  to  be  assessed  Qn  the 
owners  of  property,  shall  be  made.  Such  a  determination  is  the 
first  step  taken  by  the  passage  of  a  formal  ordinance,  which  ordi- 
nance, unless  there  be  a  petition  from  the  owners  of  property^ 
shows  on  its  face  that  two-thirds  of  all  the  members  concurred  in 
its  passage.  On  the  passage  of  this  ordinance,  therefore,  and  no- 
where else  in  the  course  of  the  proceedings  in  such  cases,  is  it  to  be 
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expected  that  the  judgment  and  discretion  in  determining  whether 
such  an  improvement  shall  be  directed,  will  be  exercised.  The 
fact  that  this  is  the  regular  and  prescribed  opportunity  and  occa- 
sion for  8U'jh  a  determination,  in  the  absence  of  express  proof  or 
declaration,  absolutely  precludes  the  idea  that  it  entered  into  the 
consideration  of  the  council  in  any  subsequent  action  in  the  course 
of  the  proceedings.  The  resolution  to  contract  is  a  subsequent 
step  in  the  prescribed  mode  of  proceeding.  It  supposes  the  first 
one  to  have  been  regularly  taken,  and  the  question  presented  is, 
not  whether  the  improvement  shall  be  made  and  its  cost  charged 
on  the  owners  of  the  property,  but  whether  a  contract  shall  be 
made  at  the  proposed  price. 

The  fact  in  this  case  is  that  there  was  a  neglect  or  omission  on 
the  part  of  the  council,  either  in  the  mode  prescribed  by  their  own 
practice  or  rules  of  proceedings,  or  in  any  other  mode,  to  exercise 
their  judgment  or  discretion  on  the  question,  whether  the  improve- 
ment should  be  made  and  its  cost  assessed  on  the  owners  of  prop- 
erty. The  law,  passed  to  prevent  an  abuse  of  the  power  of  assess- 
ment, in  pursuance  of  an  injunction  of  the  constitution,  requires 
268]  that  such  a  question  should  be  presented  *and  acted  on  under 
a  prescribed  restriction.  Unless  the  question  is  substantially  pre- 
sented in  connection  with  the  restriction,  there  is  not  a  compliance 
with  the  law.  To  do  this  properly,  there  should  be  an  understand- 
ing on  the  part  of  each  member  voting,  that  to  decide  the  question 
affirmatively,  there  must  either  have  been  a  petition  from  tho  owners 
of  the  property,  or  a  majority  of  two-thirds  will  be  required.  Any 
vote  which  may  be  taken,  having  reference  to  such  an  improve- 
ment, that  does  not,  either  expressly  or  by  fair  inference,  admit  of 
such  an  understanding,  can  not  be  considered  as  the  act  of  judg- 
ment and  discretion  required  to  prevent  an  abuse  of  the  power  and 
protect  the  owners  of  property. 

I  am  satisfied,  after  an  anxious  and  full  consideration  of  this  case, 
that  the  restriction  on  the  abuse  of  power  has  not  been  regarded, 
and  that  the  owners  of  property  have  not  had  that  protection  in- 
tended. There  has  been  an  omission  to  comply  with  the  requisi- 
tions of  the  act.  It  was  probably  the  result  of  a  mistake  or  inad- 
vertence, and  had  the  question  been  presented,  it  would  have 
passed  as  a  matter  of  course.  But  I  know  of  no  principle  or  au- 
thority which  will  authorize  the  court  to  supply  the  omission  or 
relieve  against  the  mistake. 
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It  was  suggested  daring  the  course  of  the  argument  in  this  case, 
that  the  acts  and  declarations  of  the  owners  of  property  in  refer- 
ence to  the  improvement  might  amount  to  a  waiver  of  the  omission 
or  neglect  on  the  part  of  the  council,  or  show  such  an  acquiescence 
as  to  preclude  any  right  to  rely  on  the  objection.  If  the  evidetico 
showed  acts  and  declarations  to  which,  under  well-established  prin- 
ciples, the  effect  of  waiver  or  acquiescence  could  be  given,  then  a 
very  important  question  would  arise,  whether  *an  estoppel  [269 
of  that  description  would  apply  in  such  cases  as  the  present?  But 
in  any  view  of  the  evidence,  there  is  one  essential  ingredient  want- 
ing to  give  to  the  acts  and  declarations  of  the  parties  any  such 
effect,  and  that  is  knowledge  of  the  fact  that  there  had  been  any 
omission  or  neglect.  All  parties  in  this  case  appear  to  have  acted 
under  the  mistaken  belief  that  the  ordinary  and  usual  course  had 
been  pursued.  Whatever  was  said  or  done  mubt  have  been  done 
under  a  mistake  or  misapprehension  in  that  respect.  There  being 
no  knowledge,  there  can  be  no  pretense  that  the  defendants  in- 
tended that  the  council  should  omit  the  requisite  act,  or  that  this 
act  was  omitted  on  account  of  anything  said  or  done  by  the  owners 
of  property.  To  give  effect  to  what  is  called  an  estoppel,  the  party 
whose  act  or  declaration  is  relied  on  must  at  least  be  shown  to 
have  intended  that  it  shcftild  influence  the  action  of  the  other  party 
in  the  way  claimed,  or  in  respect  of  the  matter  under  considera- 
tion. Freeman  v.  Cooke,  2  Ezch.  654;  75  Eng.  Com.  Law,  10; 
Craig  &  Phil.  194 ;  4  Mylne  &  Craig,  186,  note,  and  cases  cited  ;  6 
Ciish.  4. 

It  is  not  necessary,  under  the  view  I  have  taken  of  this  case,  that 
any  remarks  should  be  made  on  the  other  matters  of  defense  which 
have  been  brought  forward  on  the  part  of  the  owners  of  the  prop- 
erty. Without  reference  to  them,  I  feel  bound  to  come  to  the  con- 
clusion, that  the  plaintiff  is  entitled  to  recover  from  the  city  the 
value  of  the  work  done,  which  the  proof  shows  is  fully  equal  to  the 
price  agreed  to  be  paid,  and  that  neither  the  plaintiff,  nor  the  city, 
is  entitled  to  charge  the  owners  of  the  property  who  have  been 
made  defendants  in  this  action,  and  that  as  to  them  it  must  be  dis- 
missed. 

^Ferguson  dc  Long,  and   G.  E,  Pugh,  for  plaintiff!  [270 

Millt  <k  Hoadly,  for  city  of  Cincinnati. 

Caldwdl  <k  Paddock,  for  other  defendants. 
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In  General  Term— October,  1866. 
Before  Judges  Spzncsb,  Gholson,  and  Stobsb. 

f 

Michael  Burns  v.  Archibald  Patterson  et  al. 

[Reserved  from  Special  Term.'] 

In  an  action  brought  by  a  contractor  for  the  improvement  of  a  street  of  the  city, 
against  an  owner  of  property  bounding  on  the  street,  under  section  26  of 
the  "municipal  corporation  act/'  the  plaintiff  avers  that  the  city  of  Cincin- 
nati, on  the  80th  of  September,  1858,  directed,  by  an  ordinance,  that  Kem- 
per street,  from  Madison  to  the  Fulton  line,  should  be  graded ;  that  the 
plaintiff  entered  into  a  contract  with  the  city  to  do  the  work  required  for 
the  proposed  improvement;  that  he  did  the  work  in  accordance  with  his 
contract ;  that  afterwards,  on  the  1st  of  December,  1864,  the  city  council,  by 
an  ordinance,  assessed  a  charge  on  each  foot  front  of  a  part  of  the  street 
improved,  of  one  dollar,  eighteen  cents,  and  six  mills,  and  directed  the 
amount  to  be  paid  to  the  plaintiff  by  the  owners  of  the  property ;  that  on 
demand  upon  the  owners  payment  was  refused.  The  petition  then  states 
the  names  of  the  owners  sued,  and  describes  the  property  owned  by  each, 
and  asks  a  judgment  for  the  amount,  and  also  sale  of  the  property  to  satisfy 
the  lien  which  the  statutes  create  to  secure  the  payment  of  the  charge  as- 
sessed. * 

The  second  amended  petition  sets  up  that  some  of  the  defendants  have  claimed 
that  the  assessments  are  defective,  and  constitute  no  charge  or  claim  on  the 
defendants  or  their  property.  That  to  the  issue  so  raised,  the  city  is  a  nec- 
essary party,  having  impliedly  undertaken  that  proper  and  formal  proceed- 
ings should  be  had  to  chargo  the  owners  and  their  property.  The  city  is 
therefore  made  a  party,  and  such  special  relief  as  the  case  may  require 
asked. 

Defendants  demurred  because  the  petition  did  not  show  on  its  face  sufficient 
facts  to  constitute  a  cause  of  action ;  Held,  that  on  demurrer  under  tho  act  of 
assembly  the  petition  was  good. 

[Cited  4  W.  L.  M.  82,  89.] 

Gholson,  J.  This  case  has  been  reserved  on  the  questions  aris- 
ing on  a  demurrer  to  the  petition,  and  amended  petition  of  the 
plaintiff.  The  inquiry  is,  whether  the  matters  set  forth  in  the  peti- 
tion constitute  a  cause  of  action,  whether  in  respect  thereof  as 
271]  stated  in  the  petition  the  plaintiff  is  *entitled  to  any  relief? 
If  the  plaintiff  be  entitled  to  some  relief,  upon  the  facto  stated,  the 
demurrer  can  not  be  sustained. 
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Tho  action  has  been  brought  by  a  contractor  for  the  improvement 
of  one  of  the  streets  of  the  city,  against  owners  of  real  property 
bounding  on  tho  strcot.  This  is  a  liability  created  by  statute,  and 
we  must  look  to  the  statute  to  see  what  is  essential  to  its  creation. 

The  26th  section  of  the  municipal  corporation  act,  in  general 
terms  confers  power  upon  the  proper  authority  of  each  municipal 
corporation  to  improve  streets,  and  to  assess  a  charge  on  the  owners 
of  lots,  or  on  the  lots  through  or  by  which  the  street  may  pass.  A 
municipal  corporation  is  authorized  to  provide,  either  by  a  general 
or  special  by-law,  as  to  the  mode  in  which  this  charge  shall  be  as- 
sessed and  determined  (section  30).  Such  charge  may  be  made 
payable  to  the  municipal  corporation,  or  to  any  person  it  may  di- 
rect, and  may  be  collected  in  the  name  either  of  the  municipal  cor- 
poration or  of  such  person.  "In  any  such  proceeding  at  law, 
where  pleadings  are  required,  it  shall  be  sufficient  to  declare  gener- 
ally, for  work  and  labor  done,  and  materials  furnished  on  the  par- 
ticular street,  alley,  or  highway."  And  in  any  proceeding  under 
this  provision  of  the  act,  if  "the  court  trying  and  hearing  the  same 
shall  be  satisfied  that  work  has  been  done,  or  materials  furnished, 
which,  according  to  the  true  intent  of  this  act,  would  be  properly 
chargeable  on  the  lot  or  land  through  or  by  which  the  street,  alley, 
or  highway  improved,  repaired,  or  lighted,  may  pass,  a  recovery 
shall  be  permitted  or  a  charge  enforced,  to  the  extent  of  the  proper 
proportion  of  the  value  of  work  or  material  which  would  be  charge- 
able on  *such  lot  or  land,  notwithstanding  any  informality,  [272 
irregularity,  or  defect  in  any  assessment  on  the  part  of  such  mu- 
nicipal corporation,  or  its  officers." 

The  petition  in  the  present  case  states,  in  substance,  that  the  city 
council  of  the  city  of  Cincinnati,  on  the  30th  September,  1853,  di- 
rected by  an  ordinance  that  Kemper  street,  from  Madison  street  to 
the  Fulton  line,  should  be  graded  ;  that  the  plaintiff  entered  into  a 
contract  with  the  city  to  do  the  work  required  for  the  proposed  im- 
provement; that  he  did  the  work  in  accordance  with  his  contract; 
that  afterwards,  on  tho  1st  of  December,  1854,  the  city  council,  by 
an  ordinance,  assessed  a  charge  on  each  foot  front  of  a  part  of  the 
street  improved,  of  one  dollar,  eighteen  cents,  and  six  mills,  and  di- 
rected the  amount  to  be  paid  to  the  plaintiff  by  the  owners  of  the 
property ;  that  on  demand  upon  the  owners,  payment  was  refused. 
The  petition  then  states  the  names  of  the  owners  sued,  and  describes 
the  property  owned  by  each,  and  asks  a  judgment  for  the  amount, 
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and  also  for  the  sale  of  the  property,  to  satisfy  the  lien  which  the 
statutes  create  to  secure  the  payment  of  the  charge  assessed. 

The  first  amended  petition  states  that  the  plaintiff  made  two  con- 
tracts with  the  city,  and  that  there  was  an  assessment  under  each ; 
the  charge  under  one  being  as  stated  in  the  petition ;  under  the 
other  at  the  rate  of  eighty-seven  cents  and  seven  and  nine-tenths 
of  a  mill  on  the  front  foot.  The  petition  then  states  the  names  of 
the  owners  and  describes  their  property,  to  be  charged  under  the 
second  assessment.  They  are  made  parties  to  the  proceedings,  and 
a  judgment  is  asked  for  the  amount  charged  against  them  and  their 
property,  and  also  for  a  sale  of  the  property  to  satisfy  the  lien. 
273]  *Tho  second  amended  petition  states  that  some  of  the  de- 
fendants have  claimed  that  the  assessments  are  defective,  and  con- 
stitute no  charge  or  claim  on  the  defendants  or  their  property ; 
that  to  the  issue  so  raised  the  city  is  a  necessary  and  proper  party, 
saving  impliedly  undertaken  that  proper  and  formal  proceedings 
'should  be  had  to  charge  the  owners  and  their  property.  The  city 
is  therefore  made  a  party,  and  such  special  relief  as  the  case  may 
require  asked. 

The  demurrer  is  for  the  want  of  a  sufficient  cause  of  action,  and 
soveral  points  or  grounds  are  stated. 

We  do  not  think  it  necessary  at  this  time  to  pass  on  any  of  the 
specific  grounds  taken  in  this  case.  Those  not  covered  by  former 
decisions  of  the  court  will  more  properly  arise  on  the  trial  of  the 
case.  We  think  enough  is  stated  in  the  petition  to  enable  the 
plaintiff,  by  producing  the  proper  proof,  to  entitle  himself  to  some 
relief.  It  is  evidently  the  intent  of  the  legislature  to  authorize  in 
this  class  of  cases  the  statement  of  the  requisite  facts  to  be  in  a 
general  form.  On  the  trial  and  hearing  of  the  case,  the  court  is 
required,  notwithstanding  any  informality,  irregularity,  or  defect 
in  any  assessment,  if  satisfied  that  work  has  been  done  which,  ac- 
cording to  the  intent  of  the  act,  ought  to  be  chargeable  on  the 
owner  or  his  land,  to  render  a  judgment,  or  enforce  the  charge  for 
the  amount  properly  chargeable. 

There  is  nothing  on  the  face  of  the  petition  showing  anything 
more  than  irregularities  or  defects,  which  it  was  the  intention  of 
the  law  should  call  upon  the  court  on  the  trial  or  hearing  to  de- 
termine what  amount  would  be  properly  chargeable.  There  may 
be  some  vital  defect  in  the  exercise  of  the  power  on  the  part  of  the 
234]  city  council  ia  ^ordering  the  improvement,  which,  may  in- 
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validate  the  proceedings.  But  this  we  are  not  to  presume.  The 
general  statements  are  sufficient,  at  any  rate,  to  authorize  proof  of 
valid  proceedings ;  to  enable  the  plaintiff  to  make  a  case,  which, 
if  proved,  will  entitle  him  to  relief.  Craig  &  Phillips,  98 ;  2  My. 
&  Keen,  406.  And  this,  under  our  code,  must  be  deemed  sufficient 
on  a  demurrer,  independent  of  the  intention  of  the  legislature  to 
authorize  general  pleading  in  such  cases  as  the  present.  Uncertain 
or  indefinite  statements — a  case  defectively  stated — can  not  now  be 
properly  met  by  a  demurrer. 

This  case  will  be  remanded  for  further  proceedings  at  special 
term,  with  instructions  to  overrule  the  demurrer.  Leave  can  bo 
given  to  answer,  and  on  the  trial  or  hearing  any  questions  affecting 
the  validity  of  the  proceedings  on  the  part  of  the  city  or  its  officers 
may  be  presented  and  their  effect  determined. 

Mallon,  for  plaintiff. 

Straight,  for  defendant. 


In  General  Term— April,  1856.      . 
Before  Justices  Spekobb,  Gholsoit,  and  Stobjml 

Hugh  McCullom  k  Co.  v.  James  Kiohardson  &  Co. 

1.  Under  the  mechanics'  lien  law,  the  sub-contractor  who  serves  an  attested 

copy  of  his  account  on  the  owner  acquires  no  general  lien  on  the  whole 
fund  in  the  owner's  hands,  but  what  amounts  to  a  specific  appropriation  of 
a  part  sufficient  to  pay  his  account.  The  owner  may  pay  over  the  balance 
to  the  original  contractor. 

2.  The  sub-contractor  who  first  delivers  an  attested  copy  of  his  account,  if  there 

then  be  in  the  hands  of  the  owner  a  sufficient  amount  due  to  the  contractor, 
has  secured  a  satisfaction  of  his  demand,  which  can  neither  be  defeated  nor 
lessened  by  the  claim  of  another  sub-contractor. 

3.  The  principle  that  he  who  is  "  first  in  time  is  better  in  right "  applies  to  the 

case  of  sub-contractors ;  and  other  creditors  of  the  contractor,  who  garnishee 
the  *fund  before  the  sub-contractor  has  served  his  attested  account,  [275 
will  take  priority.  It  is  a  race  of  diligence  between  the  different  classes  of 
creditors. 

4.  An  order  drawn  by  the  contractor  on  the  owner  for  a  part  of  funds  in  his 

hands  due  on  the  contract,  but  not  accepted  by  the  owner,  would  create  no 
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liability  on  the  part  of  Buch  sub-contractor,  nor  establish  a  priority  in  his 
favor. 

[Approved  and  followed,  1  C.  8.  C.  B.  398 ;  vide,  22  Ohio  St  398  et  aey.] 

It  appeared  that  the  defendant,  Bichardson,  employed  Mills  to 
build  a  house  on  a  lot  in  the  city  of  Cincinnati.  Mills  employed 
Jeffries  k  Weasner  and  McCullom  &  Co.,  the  one  to  furnish  lumber, 
and  the  other  to  do  the  plumbing  work  ;  they  were  sub-contractors 
for  portions  of  the  work  with  Mills. 

On  the  25th  of  March,  1855,  Richardson  was  indebted  to  Mills  on 
on  the  contract  $432.52.  On  the  4th  of  April,  1855,  an  attested  ac- 
count in  favor  of  Jeffries  &  Weasner,  amounting  to  $212.86,  was 
served  on  him  by  Weasner.  On  the  next  day  he  received  a  pro- 
cess of  garnishment,  left  at  his  office,  in  a  case  before  a  justice  of 
the  peace,  in  favor  of  Bromley,  in  which  a  judgment  has  since  been 
rendered  fpr  $228.50.  On  the  same  day,  the  5th  of  April  (but  as 
Bichardson  stated  afterward),  an  attested  account  in  favor  of  Mc- 
Cullom &  Co.,  was  served  on  him  by  McCullom,  amounting  to 
$340.72. 

It  appeared  that  about  the  first  of  March,  1855,  a  verbal  order  was 
given  by  Mills  to  Eichardson  to  pay  the  debt  of  Jeffries  &  Weasner, 
but  this  Bichardson  refused  to  do.  That  on  the  31st  of  March,  1855, 
a  written  order  was  given  by  Mills  on  Bichardson  for  the  payment 
of  the  claim  due  to  McCollum  &  Co.,  but  this  also  Bichardson  refused 
to  accept  or  pay,  and  he  declined  making  any  payments  until 
there  would  be  a  full  and  final  settlement. 

During  the  progress  of  the  hearing  of  the  case,  which  was  sub- 
mitted to  the  judge  at  special  term,  the  transcript  of  the  proceed- 
276]  ings  before  the  justice  in  the  case  of  *Bromley  v.  Mills  was 
offered  in  evidence.  To  the  admissibility  of  this  paper  there  was  an 
exception.  The  judge  at  special  term  held  that  the  fund  in  the 
hands  of  Bichardson  should  be  appropriated,  after  paying  the  costs, 
first  to  the  claim  of  Jeffries  &  Weasner ;  second,  to  that  of  Brom- 
ley ;  and,  third,  the  balance,  if  any,  to  McCullom  &  Co. 

To  reverse  this  order,  McCullom  &  Co.,  who  would  receive  no 
part  of  the  fund,  have  filed  a  petition  in  error. 

Gholson,  J.,  delivered  the  opinion  of  the  court : 
The  act  in  favor  of  mechanics  provides  for  two  classes  of  cases. 
The  one  is  that  of  persons  employed  by  the  owner  of  a  wateroraft 
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or  building.  The  tither  is  that  of  sub-contractors  with  the  persons 
so  employed  by  the  owner.  To  the  first  only  is  a  lien  given  on 
the  watercraft  or  building.  In  favor  "of  the  second,  the  owner  is 
required,  when  notified  in  a  specified  manner,  to  retain  the  amount 
and  value  of  labor  and  materials  out  of  subsequent  payments  to 
the  contractor.  The  notice  is  to  be  given  by  the  delivery  of  an 
attested  account  of  the  labor  and  materials  performed  for  or  furnished 
to  the  contractor  in  the  construction  of  the  watercraft  or  build- 
ing. When  this  attested  account  is  delivered  to  the  owner,  the  law 
does  not  in  express  terms  provide  that  it  shall  operate  as  a  lien  or 
charge  on  any  unpaid  balance  due  to  the  contractor  from  the  owner, 
but  such  undoubtedly  is  the  effect  and  necessary  operation  of  the 
statute.  The  delivery,  then,  of  an  attested  account  must  be  deemed 
to  appropriate  for  the  benefit  of  the  sub-contractor  so  much  of  any 
unpaid  balance  *as  will  discharge  the  amount  of  such  account.  [277 
Subject  to  this  appropriation,  the  residue  might  be  paid  to  the  con- 
tractor. There  is  not,  therefore,  a  general  lien  on  the  whole  fund, 
but  what  amounts  to  a  specific  appropriation  of  a  part. 

If  the  above  be  a  correct  view  of  the  principle  on  which  a  rem- 
edy is  provided  for  sub-contractors  who  have  not  been  paid,  the  re- 
sult would  appear  to  be  that  the  one  who  first  delivers  an  attested  ac- 
count, if  there  then  be  in  the  hands  of  the  owner  a  sufficient  amount 
due  to  the  contractor,  has  secured  a  satisfaction  of  his  demand 
which  can  neither  be  defeated  nor  lessened  by  the  claim  of  another 
sub-contractor. 

It  is  claimed  that  this  result  is  not  in  accordance  with  the  prin- 
ciple established  in  the  case  of  Choteau  v.  Thompson,  2  Ohio  St. 
114.  In  that  case  the  court  held  that  there  was  no  priority  among 
the  contractors  with  the  owner  who  had  severally  obtained  liens  on 
the  building  and  lot.  That  decision,  of  course,  only  applies  to  the 
first  of  the  two  classes  of  cases  which  were  enumerated  as  having 
been  provided  for  by  the  act  The  reasoning  on  which  the  decis- 
ion is  based  is  not  applicable  to  the  second  class  of  cases. 

There  are  two  principles  which  not  unfrequently  come  in  con- 
flict—one is,  that  equality  is  equity ;  the  other  is,  that  he  who  is 
first  in  time  is  better  in  right.  In  the  decision  which  has  been 
referred  to,  the  court  supposed  that  from  particular  provisions  in 
the  act  there  was  enough  to  show  why  the  operation  of  the  lat- 
ter principle  should  be  postponed  to  the  former.  None  of  those 
provisions  apply  to  the  second  class  of  cases.     We  have  endeav- 
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ored  to  show  that  the  principle  on  which  the  remedy  is  devised 
278]  *does  not  admit  of  the  rale  of  equality.  Under  the  pro- 
visions of  the  law  as  they  stand  any  attempt  to  apply  that  rule 
would  probably  be  found  to  be  attended  with  great  practical  in- 
convenience. It  might  have  been  more  just  to  establish  such  a 
rule,  but  we  think  the  legislature  have  not  so  done. 

The  principle  on  which  a  remedy  has  been  given  to  sub-con- 
tractors, the  appropriation  by  what  amounts  to  something  like  a 
garnishment  of  the  money  due  from  the  owner  to  the  contractor, 
also  leads  to  the  conclusion  that  if  such  debt  has  been  before  ap- 
propriated by  any  legal  claim,  othqr  than  that  of  a  sub-contractor, 
such  legal  claim  is  also  entitled  to  a  priority.  A  sub -contractor 
may,  probably,  have  this  advantage  over  a  creditor  proceeding  by 
an  ordinary  attachment — that  he  can  effect,  by  the  delivery  of  an 
attested  account,  payments  to  be  made  for  a  future  consideration 
received  under  the  contract.  If,  however,  he  delays  the  delivery 
of  his  account  until  there  be  actually  a  debt  due  from  the  owner  to 
the  contractor,  we  can  not  see  anything  in  the  law  which  protects 
that  debt,  in  his  favor,  from  the  other  creditors  of  the  contractor. 
They  have  their  legal  rights  and  remedies  as  well  as  the  mechanic. 
When  first  pursued  in  due  form  of  law,  we  can  not  see  why  they 
should  not  have  the  priority.  Such  was  the  principle  of  our  de- 
cision in  the  case  of  Barker,  Hunt  &  Co.  v.  Steamboat  Flag,  1 
Handy,  385. 

The  judge  at  special  term  decided  upon  the  facts  that  the  service 
of  the  garnishment  in  the  case  of  Bromley  against  Mills  was  prior 
to  the  delivery  of  the  attested  account  by  McCullom  &  Co.  We 
see  no  reason  to  doubt  the  propriety  of  this  decision,  and  the  debt 
279]  from  Bichardson,  *being  then  due,  our  conclusion  under  the 
principle  stated  would  give  the  preference  to  Bromley. 

An  exception  was  taken  during  the  hearing  of  the  case  to  the 
admission  in  evidence  of  the  proceeding  before  the  justice  of  the 
peace.  It  is  not  stated  in  the  bill  of  exceptions  on  what  ground. 
We  suppose  it  must  have  been  some  objection  affecting  the  question 
of  priority. 

There  does  not  appear  from  the  record  of  the  proceedings  to 

have  been  any  bond  taken  on  sueing  out  the  attachment.    How  it 

was  in  fact,  we  do  not  know.     But  supposing  there  was  not,  it  does 

not  appear  to  be  a  matter  affecting  the  right  of  the  plaintiffs  in 
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error.  The  wrong,  if  any,  was  to  Mills  or  Richardson,  and  they  do 
not  complain. 

There  is  also  an  effort  to  show  that  the  service  of  the  garnishee 
process  on  Richardson  was  made  irregularly.  This  does  not  ap- 
pear from  the  record.  We  think  it  is  sufficient  if  the  service  was 
not  illegal  or  void.  The  notice  intended  actually  reached  the 
party — he  did  not  complain.  At  the  most,  it  was,  like  the  failure 
to  give  bond,  an  irregularity,  which  was  waived  by  the  subsequent 
proceedings. 

Bromley  claims  under  proceedings  and  judgment  before  a  justice 
of  the  peace.  It  appears  that  there  was  jurisdiction — no  fraud  is 
alleged,  and  we  suppose  the  record  is  admissible  to  show  that  there 
was  such  a  judgment,  and  its  legal  consequences.  For  this  purpose, 
in  the  absence  of  proof  that  it  was  fraudulent  or  void,  it  would, 
probably,  be  held  to  be  conclusive.    3  Phil.  Ev.  820 ;  3  Conn.  96. 

As  to  the  order  drawn  on  Richardson  for  the  payment  of  the 
debt  due  to  McCullom  &  Co.  out  of  the  balance  in  his  hands  due  to 
Mills,  it  is  sufficient  to  say  that  there  is  ^nothing  to  show  [280 
any  assent  or  agreement  on  the  part  of  Richardson  to  the  transfer 
of  that  amount  of  the  debt.  Without  some  such  assent  we  suppose 
it  to  be  clear  there  would  be  no  claim  against  Richardson  for  a  part 
only  of  the  debt  due  from  him  to  Mills.  The  plain tiffe  in  error 
could  only  establish  such  a  claim  under  the  provisions  of  the  law, 
or  by  the  agreement  of  the  party  indebted,  and  there  is  certainly 
no  such  agreement. 

We  find  no  error  in  this  case,  and  the  judgment  will  be  affirmed. 

Lincoln^  Smith  &  Warnock,  for  plaintiffs. 

Tilden,  Rairden  &  Curvoen,  for  defendants. 


In  General  Term— April,  1866. 
Before  Justices  Sfekceb,  Gholson,  and  Stobkb. 

Todd  v.  Lewis  st  al. 

In  an  action  against  the  sureties  of  an  administrator,  to  recover  a  balance  ap- 
pearing to  be  due  from  the  administrator  upon  a  settlement  of  his  accounts 
with  the  Probate  Court,  a  settlement  of  the  administrator  with  the  Probate 
Court  is  not  conclusive  evidence  against  his  sureties.  The  securities  may 
show  fraud  or  error  in  the  settlement. 
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The  action  in  this  case  was  against  the  sureties  of  an  adminis- 
trator, to  recover  a  balance  appearing  to  be  due  from  the  admin  is- 
trator,  upon  a  settlement  of  his  accounts  with  the  Probate  Court. 
The  account  and  order  of  the  court  were  offered  in  evidence  by  the 
plaintiff,  and  the  defendants,  the  sureties,  offered  evidence  to  show 
that  the  account  was  erroneous,  and  that  the  sum  stated  to  be  due 
was  not,  in  fact,  due.  The  question  whether  it  was  proper  to  re- 
ceive such  evidence,  or  whether  the  statement  and  settlement  of  the 
281]  account  in  the  Probate  Court  were  Conclusive  upon  the 
sureties,  was  reserved  to  the  court  in  general  term. 

Gholson,  J.,  delivered  the  opinion  of  the  court : 

It  does  not  appear  to  us  that  there  is  any  provision  in  the  act  in 
relation  to  the  Probate  Court  which  affects  the  general  principles 
of  law  applicable  to  this  subject.  A  judgment  or  order  of  the  Pro- 
bate Court  in  any  matter  within  its  jurisdiction,  has  the  same  con- 
clusive effect  as  the  judgment  or  order  of  any  other  court.  The 
fa6t  of  the  existence  of  any  such  judgment  or  order  can  not  be  ques- 
tioned in  a  collateral  proceeding.  It  imports  in  that  respect  abso- 
lute verity.  But  its  effect  as  evidence  must  be  limited  to  those  who 
were  parties  or  privies. 

The  relation  of  a  surety  to  his  principal  under  his  contract  is 
sometimes  such,  that  the  act  of  the  principal  binds  the  surety,  and 
the  admission  of  the  principal  is  the  admission  of  the  surety. 
These  acts  and  admissions  are  a  part  of  the  res  gestae.  This  prin- 
ciple has  been  applied  to  the  account  and  settlement  made  by 
administrator  with  the  proper  court.  But  the  result  would  be  to 
make  the  settlement  prima  facie  evidence,  resting  for  its  foundation 
upon  the  contract,  and  not  upon  the  record. 

The  result  of  the  cases  upon  this  point,  it  has  been  said,  seems  to 
be,  "that  the  decree  is,  at  least,  prima  facie  evidence  against  the 
sureties,  in  a  suit  upon  the  bond,  though  they  were  not  made  par- 
ties in  the  court  of  probate  or  chancery.  This  conclusion  seems  to 
rest  on  the  condition  in  the  bond,  that  the  administrator  shall  ren- 
der an  account,  which  means  before  the  proper  court.  The  surety 
binding  himself  to  this,  it  is  considered  a  stipulation  that  he  shall 
282]  abide  the  accounting  of  the  principal  *alone.  This  act  of 
accounting,  and  the  decree  which  follows,  thus  becomes  a  part  of 
the  res  gestae,  within  the  terms  of  the  condition."  3  Cowen  &  Phill. 
on  Ev.  984. 
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To  render  the  judgment  or  order  conclusive,  the  surety  must 
have  been  a  party,  and  had  an  opportunity  of  being  heard.  This 
principle  appears  to  be  recognized  in  the  case  of  the  State  v.  Cole- 
rick,  3  Ohio,  487.  It  is  there  said :  "  We  take  the  distinction  to  be, 
that  where  the  sureties  have  notice  of  the  suit,  and  may  or  do  make 
defense,  the  judgment  against  the  principal  is  conclusive  against 
them.  Where  such  notice  is  not  given,  the  judgment  against  the 
principal  is  prima  facie  only." 

We  do  not  suppose  that  sureties  to  the  bond  of  an  administrator 
are  necessary  or  proper  parties  to  the  settlement  of  accounts  made 
by  him  with  the  Probate  Court.  The  effect  of  any  proper  defense 
in  such  a  case  would  be  to  increase  the  balance  against  the  admin- 
istrator— the  interest  of  the  sureties  would  be  that  it  should  be 
diminished.  When  an  administrator  offers  for  settlement  an  account, 
showing  a  balance  in  his  hands,  a  defense  interposed  by  his  surety, 
that  there  was  no  such  balance,  would  present  a  novel  issue  to  a 
Probate  Court.  It  will  probably  be  found  the  better  practice  not 
to  complicate  the  settlement  by  any  such  issue,  leaving  the  surety, 
when  any  proceeding  is  instituted  against  him,  to  show,  if  lie  can, 
that  there  was  error  or  fraud  in  the  settlement.  This  course  will 
generally  be  found  to  be  the  most  just  and  convenient.  Such,  we 
think,  is  the  law  as  settled  by  the  authorities.  McKellar  v.  Bowell, 
4  Hawks,  34,  and  cases  cited.  ' 

The  case  will  be  remanded  to  the  Court  at  Special  Term,  *  with  [283 
a  direction  that  the  settlement  in  the  Probate  Court  is  not  conclu- 
sive upon  the  sureties. 

Haines,  Todd  &  Lytle,  for  plaintiff. 

Caldwell  <k  Paddock,  for  defendant. 


In  Special  Term— April,  1856. 
Gholson,  Jn  presiding. 

C.  Kenner  v.  Jas.  Goodloe. 


1.  Where  a  tract  of  land  is  sold  for  a  sum  of  money  in  gross,  and  not  by  the 
acre  or  foot,  and  the  number  of  acres  specified  as  a  reference  of  its  extent 
falls  short,  a  court  of  equity,  in  the  absence  of  fraud,  can  not,  on  the  ground 
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of  mistake,  deduct  an  amount  from  the  purchase  money,  and  enforce  the 
contract  so  amended. 

2.  Query — Whether  the  court  might  not,  in  case  of  flagrant  mistake,  rescind 
the  contract  ? 

8.  The  court  will  not  rescind  the  contract  when  the  deficiency  has  been  long 
known  to  the  purchaser,  and  he  does  acts  evincing  his  satisfaction  with  the 
purchase. 

4.  When  payment  was  to  be  made  in  "  sugar  mill  contracts,"  to  be  ready  by  a 
certain  day,  though  the  vendee  does  not  demand  them  on  the  day  specified, 
the  vendor  can  not  relieve  himself  of  his  obligation  to  pay,  unless  he  shows 
that  he  not  only  had  the  contracts  ready  by  the  day  specified,  but  has  sus- 
tained damage  by  reason  of  the  default  of  the  vendee  to  demand  them. 

• 

Oholbon,  J.  This  action  is  brought  on  a  contract  set  out  in  the 
petition  to  recover  a  balance  claimed  to  be  due  on  the  purchase  of 
a  piece  of  land,  with  a  mansion  house  upon  it,  situated  in  the  State 
of  Kentucky.  The  purchase  money  was  to  be  paid  in  what  are 
termed  sugar  mill  contracts,  to  be  selected  by  the  vendor  out  of 
a  number  to  be  presented  by  the  vendee  for  the  purpose. 

In  tffe  agreement  the  land  purchased  is  referred  to  in  the  shape 
of  a  recital  of  consideration — "  the  said  James  having  purchased 
twelve  acres  of  land,  on  which  is  situated  Elmwood  Hall,  for  six- 
teen thousand  dollars  " — to  be  paid,  etc.  The  agreement  was  dated 
284]  on  the  8th  of  September,  *1846.  On  the  same  day  a  deed  was 
given,  the  consideration  of  which  is  stated  to  be  $16,000,  and  the 
land  is  described  as  "a  certain  tract  called  Elmwood  Hall, bounded 
on  the  east  by  George  street,  on  the  south  by  Elm  street,  on  the 
west  by  Butler  street,  and  on  the  north  by  the  Ohio  river,  contain- 
ing twelve  acres,  more  or  less." 

One  of  the  defenses  relied  on  in  the  case  was,  that  there  was  a 
deficiency  in  the  quantity  of  land.  It  was  claimed  by  the  defen- 
dant, that  instead  of  12  acres  there  were  but  9£.  It  appeared 
that  the  land  was  worth  from  $1000  to  $1500  per  acre. 

It  is  olaimed  by  the  counsel  for  the  defendant  that  the  decisions 
of  the  courts  in  Kentucky  should  furnish  the  rule  by  which  this 
point  of  the  defense  should  be  decided,  •  Those  decisions  have  been 
examined,  and,  independent  of  the  weight  claimed  for  them  arising 
from  the  locality  of  the  property  in  dispute,  they  appear  to  be 
founded  in  reason  and  good  sense. 

In  one  of  the  most  recent  of  those  cited,  and  which,  indeed,  con- 
tains a  review  of  the  whole  of  the  decisions  in  Kentucky  on  the 
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subject,  it  is  said :  "  The  equity  of  each  case  must  depend  on  its  own 
peculiar  circumstances.  The  relative  extent  of  its  surplus  or  deficit 
can  not,  per  se,  furnish  an  infallible  criterion.  The  conduct  of  the 
parties — the  date  of  the  contract — the  value,  and  extent,  and  lo- 
cality of  the  land — the  price — and  other  nameless  circumstances, 
are  always  important,  and  generally  decisive."  Harrison  v.  Talbot, 
2  Dana,  258,  266,  citing  Toung  v.  Craig,  2  Bibb,  270. 

The  sale  in  the  present  case  was  made  with  a  reference  to  a  cer- 
tain quantity  of  land,  or  number  of  acres.  In  *what  view  [285 
this  reference  was  regarded,  as  shown  by  the  papers  executed  and 
the  acts  of  the  parties  at  the  time,  is  the  important  consideration- 
It  can  scarcely  be  claimed  that  the  sale  was  by  the  acre.  The 
price  appears  to  have  been  fixed,  without  any  view  to  the  acreage, 
at  a  gross  amount.  Although  in  the  contract  it  is  stated  that  there 
was  a  purchase  of  twelve  acres,  it  is  so  stated  by  way  of  recital, 
showing  the  consideration  for  the  promise  or  agreement  of  the  de- 
fendant, and  on  the  same  day  a  deed  is  accepted,  showing  a  con- 
veyance of  a  tract  known  by  a  designated  name,  and  containing 
twelve  acres  more  or  less. 

There  being  no  contract  for  a  specified  number  of  acres,  no  agree- 
ment or  promise  that  the  quantity,  to  which  reference  was  made, 
was  in  fact  the  correct  quantity ;  the  next  inquiry  is,  whether  there 
was  any  fraud  or  mistake  which  will  entitle  the  defendant  to  relief. 

It  is  not  charged  or  claimed  that  there  was  any  fraud  on  the  part 
of  the  vendor.  As  to  mistake,  it  appears  that  there  are  two  classes 
of  cases  in  which  inquiries  as  to  this  matter  have  been  considered. 
The  one  where  a  deed  has  been  executed,  and  the  other  where  the 
contract  is  still  executory,  and  the  application  is  to  enforce.  The 
principle  on  which  relief  on  account  of  a  deficiency  in  the  quantity 
of  land  is  given  in  the  two  classes  of  cases  is  different.  A  much 
stronger  and  clearer  case  is  required  to  be  made  out  in  the  former 
than  in  the  latter.     26  Wend.  188,  189. 

In  the  present  case  a  deed  has  been  given  and  accepted — the  ob- 
ject is  not  even  to  set  aside  the  contract  and  place  the  parties  as 
they  originally  stood — the  claim  is  for  a  compensation  for  the  de- 
ficiency, in  the  shape  of  an  abatement  of  the  purchase  money.  In 
such  a  case,  if  there  be  *no  fraud,  and  relief  be  given  on  the  [286 
principle  claimed,  is  there  not  danger  that  the  court  is  in  fact  mak- 
ing a  contract  for  the  parties?    How  do  I  know  that  the  vendor 
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would  have  agreed  to  take  lees  for  Elmwood  Hall,  bad  there  been 
a  survey,  and  an  exact  ascertainment  of  the  quantity  of  acres  in 
tbe  lot  of  land  on  which  the  mansion  stood  ?  He  did  not  sell  by 
the  acre,  but  sold  the  premises  for  a  gross  sum.  Suppose  both  the 
vendor  and  vendee  were  mistaken  as  to  the  quantity — would  that 
give  a  court  the  right  to  turn  the  bargain  into  a  sale  by  the  acre, 
and  deduct  a  large  portion  of  the  purchase  money  ?  It  might, 
when  the  mistake  was  gross,  and  the  injury  considerable,  in  a  proper 
case  in  other  respects,  present  a  strong  ground  for  a  rescission — this 
rescission  might  be  made  conditional  on  an  abatement  of  the  price; 
but  when  the  result  would  be  to  force  on  the  vendor,  in  fact,  a  con- 
tract substantially  different  from  the  one  he  made,  I  do  not  think 
that  any  such  relief  is  within  the  power  of  a  court  of  equity.  See 
cases  cited,  26  Wend.  178.  It  would  be  to' enforce  a  contract  with 
a  substantial  variation,  which  all  authority  and  principle  forbid. 
2  Phill.  340. 

The  right,  therefore,  to  relief  by  a  deduction  from  the  price, 
must  be  at  the  election  of  the  vendor  to  allow  such  deduction 
rather  than  submit  to  the  rescission  of  the  contract ;  or  the  allow- 
ing the  deduction  must  be  consistent  with  the  contract,  as  where 
there  is  a  sale  by  the  acre,  or  under  such  circumstances  that  the 
court  may  properly  infer  that,  had  the  fact  of  the  deficiency 
been  known,  the  contract  would  have  proceeded,  allowing  for  the 
deficiency.  Such,  I  think,  is  the  proper  understanding  of  the  decis- 
ions in  Kentucky.  I  do  not  understand  that  the  courts  in  that  state 
have  in  any  case  acted  on  different  principles. 

Upon  these  principles  alone,  I  would  feel  bound  to  refuse  the 
claim  on  account  of  an  alleged  deficiency  in  the  quantity.  There 
is  certainly  nothing  in  the  evidence  which  will  enable  me  to  say  that 
Kenner  would  have  taken  a  less  price  for  Elmwood  Hall,  had  he 
known  that  there  were  not  twelve  acres  in  the  lot;  still  less  can  I 
287]  say  *how  much  less  he  would  have  taken — what  the  esti- 
mate in  his  mind  was  as  to  the  value  of  the  mansion  house,  what  as 
to  the  land  ?  If,  under  these  circumstances,  I  should  order  a  deduc- 
tion from  the  purchase  money,  I  should  feel  that  I  was  making  a  con- 
tract for  the  parties.  Can  I,  upon  the  evidence,  even  supposing  it 
were  asked,  direct  a  rescission,  unless  there  be  an  agreement  to  al- 
low for  the  deficiency  ?  It  is  surely  too  late  for  the  defendant  to 
to  ask  such  relief. 

The  sale  in  this  case  was  made  in  1846.  The  alleged  deficiency 
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was  ascertained  in  1849.  No  movement  towards  a  rescission  has 
been  made  from  that  time  to  the  present.  According  to  the  evi- 
dence of  the  plaintiff  himself,  he  was  willing,  in  1853,  to  pay  the 
,  balance  of  the  purchase  money  in  machinery,  to  be  constructed  at 
his  foundry. 

Independent  of  the  objection  stated,  looking,  as  (according  to  the 
decision  quoted  from  the  Kentucky  Reports)  we  are  required  to  do, 
to  the  peculiar  circumstances  of  this  case,  it  presents,  1  think,  no 
ground  for  the  relief  claimed  for  a  deficiency  in  the  quantity  of  land. 

The  sale  was  of  a  residence  in  the  vicinity  of  the  cities  of  Cov- 
ington and  Cincinnati.  From  the  circumstances  I  think  the  imme- 
diate object  in  view  was  the  purchase  of  such  a  residence,  and  not 
an  exact  and  particular  quantity  of  land,  the  value  of  which  might 
depend  on  the  number  of  front  feet  which  a  sub-division  of  it  might 
create.  Had  the  latter  been  in  view,  there  would  have  been  a  pre- 
liminary survey.  A  residence  with  a  quantity  of  ground  attached 
is  bought.  The  whole  ground  was  of  a  quantity  so  small  and  in 
such  a  location,  that  it  must  have  been  open  to  the  fullest  inspec- 
tion and  examination — indeed  it  was  so  examined.  Under  these 
circumstances,  a  contract  having  been  made  at  a  gross  sum,  with- 
out any  reference  to  a  price  per  acre,  there  is,  it  appears  to  me,  no 
ground  for  relief  as  to  any  mistake  in  the  quantity. 

The  fact  of  the  uncertainty  as  to  the  quantity  of  land,  was  equally 
known  to  both  parties ;  if  one  was  mistaken,  *so  was  the  [288 
other;  neither  had  knowledge.  Both  had  the  same  opportunity, 
from  the  location  of  the  land,  which  from  its  situation  and  quan- 
tity, was  open  to  inspection  and  examination  in  every  particular, 
being  visible,  perhaps,  in  every  part  at  one  glance,  to  exercise  their 
judgments ;  and  under  these  circumstances  neither  can  be  relieved 
from  the  mistake,  if  any  in  fact  existed.  3  Ired.  Ch.  476  ;  3  Dana, 
26.  It  stands  on  the  same  principle  as  a  mistake  in  quantity  or 
value.    2  Phill.  340. 

Another  point  of  defense  in  this  case  is  the  want  of  a  demand. 
The  agreement  required  the  defendant  to  have,  on  the  1st  of  March, 
1848,  sugar  mill  contracts  made  by  himself  and  brother,  with  plant- 
ers in  Louisiana,  to  an  amount  sufficient  to  satisfy  the  contract.  It 
does  not  appear  whether  he  had  them,  or  that  Kenner  attended  to 
select  and  receive  them  on  that  day.  If  the  defendant  had  them, 
and  retaining  them  for  the  purpose  of  being  delivered,  a  loss  had 
occurred  by  the  failure  of  the  parties,  it  is  probable  he  might  have 
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thrown  it  on  Kenner.  Bat  if  he  niether  had  them,  or,  having  them, 
has  since  received  the  amount  due  on  them,  he  surely  has  no  right 
to  retain  it  upon  a  subsequent  demand: 

Upon  the  evidence,  I  think  the  demand  on  the  20th  of  Augnst, 
1853,  sufficiently  shown.  I  find  no  sufficient  proof  of  any  change 
of  the  contract  authorizing  a  payment  in  work,  instead  of  the  sugar 
mill  contracts.  The  defendant  not  having  such  contracts  when  de- 
manded, and  not  showing  that  he  has  sustained  any  loss  by  keeping 
them  for  the  plaintiff,  must  be  responsible  for  the  amount,  with  in. 
terest  from  the  time  of  the  demand. 

From  the  amount  should,  however,  be  deducted  $250,  the  charges 
and  expenses  to  which  the  defendant  was  subjected  on  account  of 
the  incumbrances  on  the  property.  For  the  balance,  $2250,  with 
interest  from  the  20th  of  August  to  the  first  day  of  this  term, 
there  will  be  a  finding  for  the  plaintiff. 

Coffin  &  Mitchell,  for  plaintiff. 

H.  C.  Harris,  Esq.,  of  Kentucky,  and  Fox  and  French,  for  defend- 
ants. 
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ABANDONMENT— 

1.  Of  vessel,  what? « Vol.  2,  p.  122 

ABATEMENT— 

1.  Action  for  malicious  prosecution  does  not  abate  by  death  of  the  plain- 
tiff.  Vol.  1,  p.  480 

ACTION— 

1.  May  be  maintained  upon  judgment  of  justice  of  the  peace;  that  the 
judgment  may  be  enforced  by  action  is  no  bar lb.  169 

2.  In  such  action  plaintiff  may  resort  to  the  provisional  remedies  of  the  code ; 
he  may  sue  out  an  attachment,  and,  as  he  is  not  estopped  as  to  the  facts  al- 
leged, may  have  a  decision  on  the  merits  of  the  motion,  although  the 
Justice  discharged  the  attachment lb. 

8.  "When  cause  of  arises M Vol.  2,  p.  81 

4.  Vexations — cause  of. lb.  69 

6.  By  administrator  under  statute  of  1851 ~ lb.  110 

6.  On  judgments  of  another  state lb.  168 

7.  Same  cause  of  can  not  be  set  out  in  two  modes  as  in  old  form... lb.  170 

8.  Against  boats.    See  Watercraft. 

9.  Misjoinder  of  causes  of  action,  if  not  objected  to  by  answer  or  demurrer, 
deemed  to  be  waived Vol.  1,  p.  38 

ADMINISTRATOR    See  Executors  and  Administrators. 
AGENT— 

1.  A  power  is  absolutely  revoked  by  death  of  the  principal,  unless  it  be 
coupled  with  an  interest  in  the  thing  itself. lb.  70 

2.  The  liability  of  the  principal  for  acts  of  his  agent  after  the  agency  ceases, 
is  confined  to  those  cases  where  he  is  bound  to  give  notice  and  neglects  to 
do  so lb. 

8.  Where  agent  contracts  in  his  own  name,  without  disclosing  his  interest, 
though  in  fact  for  the  exclusive  benefit  of  another  person,  perhaps  the  agent 
may  be  passed  by  and  suit  brought  directly  against  the  principal,  but  both 
can  not  be  bound  as  principals.  The  plaintiff  will  be  put  to  elect  which  he 
will  pursue lb.  217 

4.  Such  suit  might  possibly  be  sustained  against  both  jointly,  on  the  ground 
of  fraud  collusion,  etc lb.  217 

5.  Agent  must  disclose  the  name  of  his  principal,  as  well  as  the  fact  of  his 
agency,  to  avoid  liability M Vol.  2,  p.  149 

AGREEMENT.    See  Contract 

AMENDMENT— 

1.  When  defendant  answers  that  he  executed  the  contract  on  which  he  is 

sued,  as  broker  or  agent,  and  after  the  testimony  is  before  the  court  asks  to 

amend  so  as  to  show  that  such  execution  was  made  under  a  mistake  of  his 

'     legal  responsibility,  leave  will  not  be  granted,  unless  the  facts  proved  show 

at  least  a  reasonable  probability  that  this  can  be  established. ..Vol.  1,  p.  177 
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Amendment — Continued — 

2.  The  title  of  the  petition  under  sec.  116  of  the  code,  is  that  of  each  plead- 
ing or  paper  filed  in  the  case.    This  does  not  conflict  with  sec.  137. ..lb.  236 

8.  When  leave  to  amend  is  asked  and  granted  is  the  time  for  objection,  and 
in  case  this  be  overruled,  for  exception  to  tho  decision.  After  filing  of  the 
amendment  it  is  too  late lb.  236 

4.  The  law  respecting  amendments  for  misnomer  is  substantially  the  same  as 
before  the  statute,  authorizing  actions  against  defendants  in  their  firm 
name lb.  191 

6.  Amendments  very  liberally  allowed  under  code lb.  362 

7.  Not  a  matter  of  course,  but  in  the  sound  discretion  of  the  court lb.  434 

ANSWER  1.    See  Amendments  2. 

2.  Caption  varying  from  title  of  petition  not  allowed... M lb.  236 

8.  Where  the  right  to  maintain  an  action  depends  on  the  performance  of  con- 
ditions precedent,  a  general  allegation  of  performance  will  be  sufficient 
under  sec.  121  of  code.    Answer  may  be  equally  general lb.  230 

4.  Where  contract  is  susceptible  of  two  natural  constructions,  a  demurrer 
admits  that  most  favorable  to  the  pleader.  If  defendant  wishes  to  main- 
tain the  construction  most  favorable  to  himself;  he  must  do  so  by  an- 
swer  lb.  239 

5.  A  statement  that  the  party  "knows  nothing"  of  an  allegation,  except 
what  he  learns  from  the  counter-claim  itself  is  neither  a  general  nor  specific 
denial  under  6ec.  92,  code,  and  the  allegation  for  the  purposes  of  the  action 
must  be  taken  as  true  under  sec.  127 M lb.  276 

APPEALS— 
1.  Act  regulating  appeals  to  District  Court  does  not  apply  to  sec.  522  of 

code Vol.  2,  p.  60 

APPEARANCE- 

1.  Who  may  appear  for  steamboats M Vol.  1,  p.  156 

2.  Attorney  may  not  appear  for  both  parties lb.  530 

8.  Hay  be  by  demurrer Vol.  2,  p.  74 

ASSESSMENT— 

1.  Taxes  and  assessments  distinguished.  The  former,  for  general  public  pur- 
poses, are  levied  upon  all  alike,  and  compensated  for  by  the  equal  protec- 
tion of  general  government  for  all.  The  latter  are  laid,  for  local  purposes, 
upon  local  objects,  and  recompensed  in  local  benefits  and  improve- 
ments  lb.  464 

2.  Order  for  by  City  must  precede  improvements.. lb.  261 

8.  If  order  be  not  so  made,  contractor  may  recover  from  the  city lb.  261 

4.  City  necessary  party  in  action  to  recover lb.  270 

See  Otty  Council. 
ASSIGNEE— 

1.  Of  stock  for  benefit  of  creditors  preferred  to  subsequent  attaching 
creditors lb.  101 

2.  For  benefit  of  creditors  holds  note  with  same  equities  as  the  as- 
signor  - lb.  947 

8.  Under  proceedings  in  bankruptcy  or  insolvency  in  another  state,  may  sue 
as  Buch  in  this lb.  208 
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ASSIGNMENT— 

1.  General — what  included  by Vol.  2,  p.  101 

2.  Of  insurance  policy lb.  256 

8.  Assignment  of  claim  by  a  cestui  que  trust  enables  the  assignee  to  sue  un- 
der the  code Vol.  1,  p.  217,  280 

4.  The  indorsee  of  a  bill  of  exchange  or  promissory  note,  received  in  good 
faith,  before  due,  as  collateral  security  for  an  existing  debt,  is  protected 
from  all  the  equities  of  the  maker  or  acceptor  of  which  he  had  no  notice 
at  the  time  of  the  assignment lb.  848 

5.  One  partner  may  assign  the  whole  copartnership  stock  without  the  pre- 
sence or  assent  of  his  co-partner,  if  done  in  good  faith... M lb.  87 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS— 

1.  The  property  of  a  failing  debtor,  in  the  eye  of  the  law,  belongs  to  his 
creditors,  and  in  any  disposition  he  may  make  of  it,  he  must  look  to  their 
rights  and  their  security ~ lb.  163 

2.  When  a  merchant,  in  failing  circumstances,  sells  his  stock  in  trade  to  his 
clerk,  on  a  credit,  and  takes  employment  as  clerk  under  the  vendee,  the  sale 
is  void  as  to  the  creditors  of  the  vendor - lb.  168 

8.  But  if  the  debtor  makes  a  bona  fide  assignment  of  the  notes  for  the  pur- 
chase money,  and  the  mortgage  to  secure  the  same,  and  all  his  interest  in 
the  property,  to  one,  for  the  benefit  of  all  his  creditors,  the  assent  of  the 
creditors  will  be  presumed lb.  168 

4.  When  the  assignment  might  be  injurious,  or  fraudulent,  as  to  creditors, 
their  express  assent  must  be  shown.  The  mere  fact  of  sale  on  credit,  under 
an  assignment,  is  not  an  index  of  fraud lb.  168 

6.  G.  &  W.,  merchants,  in  insolvent  circumstances,  with  a  view  to  prefer  cer- 
tain creditors,  conveyed  by  a  bill  of  sale  to  P.,  one  of  their  creditors,  all 
their  stock  in  trade,  household  furniture,  and  property  of  every  description, 
in  consideration  of  $4,600,  to  be  paid  certain  creditors,  and  the  proceeds 
resulting  from  the  residue  of  the  property,  to  be  paid,  pro  rata,  to  other 
creditors  as  far  as  the  same  should  go.  Held,  that  an  equal  trust  was 
created  for  all  creditors lb.  869 

6.  And  the  trust,  thus  created  and  accepted,  can  not  be  changed  afterward 
by  any  act  or  agreement  of  the  parties. 

Semble,  that  a  conveyance  to  P.,  under  the  same  circumstances  and  for  the 
same  object  at  the  fixed  price  of  $10,000,  creates  P.  a  trustee  of  the  purchase 

monoy,  for  all  the  creditors lb.  869 

ATTACHMENT— 

1.  Service  by  publication  in Vol.  2,  p.  1 

2.  Time  when  action  commences ~ lb.  1 

8.  Claims  of  third  persons  to  property  attached lb.  1 

4.  Interest  acquired  by lb.  101 

6.  Lien  acquired  by,  not  interfered  with  by  notice  by  bankrupt's  assignee  to 

debtor lb.  208 

6.  Equitable  interest  liable  to lb.  153,  203 

7.  Notes,  etc.,  liable  to,  but  not  to  sale lb.  208 

8.  Debtor  must  be  served  in  the  state lb.  208 

9.  Payment  made,  or  set-off  acquired,  before  service  of,  is  good lb.  203 

10.  Seizure  of  bills  or  notes  in,  does  not  constitute  sheriff  a  "holder  "...lb.  208 
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11.  Evidences  of  indebtedness  seized,  to  be  collected  through  a  re- 
ceiver  Vol.  2,  p.  203 

12.  Court  may  order  garnishee  to  deliver  evidences  of  debt  to  sheriff...  lb.  208 

13.  Stocks  and  annuities  seized,  may  be  sold lb.  203 

14.  Under  sees.  194, 195,  of  code,  city  to  be  considered  as  county lb.  203 

16.  Receiver  here  may  take  possession  of  evidences  of  indebtedness  in  an- 

other  county  under  sees.  194,  195,  code lb.  204 

16.  The  interest  of  a  partner  in  partnership  property  may  be  attached  ;  and 
the  sheriff  is  entitled  to  the  exclusive  possession  of  the  property  attached 
until  be  sells  the  interest  attached Vol.  1,  p.  22 

17.  A  co-partner  may,  however,  by  giving  bond,  retain  the  possession.  Un- 
der sec.  198  code,  it  is  the  interest  of  the  defendant  that  is  to  be  appraised, 
and  the  penalty  of  the  bond  will  only  be  double  that  interest,  and  not 
double  the  value  of  the  whole  property  attached,  if  partnership  pro- 
perty  lb.  22 

18.  The  court  must  infer  from  each  fact  proved,  its  legitimate  consequence, 
whether  it  follow  or  not lb.  87 

19.  Where  one  partner  absconds,  and  the  other  disposes  of  a  part,  and  is 
disposing  of  the  whole  partnership  effects,  it  will  be  presumed  that  they 
intond  to  delay  and  hinder  their  creditors,  so  as  to  form  good  ground  for 
attachment  against  the  partnership  property lb.  87 

20.  An  affidavit,  stating  how  much  is  due  plaintiff;  for  what  it  is  due ;  that 
it  is  justly  due;  that  plaintiff  ought  to  recover ;  and  that  defendant  is  non- 
resident, is  sufficiently  explicit  as  to  the  nature  of  plaintiffs  claim,  to  found 
an  attachment - lb.  44 

21.  On  motion  to  discharge  attachment,  for  insufficient  affidavit,  the  court 
will  not  look  into  the  petition  and  exhibits M lb.  44 

22.  If  the  affidavit  is  as  the  law  requires,  the  petition  may  be  amended,  with- 
out prejudice  to  the  attachment M lb.  44 

23.  An  affidavit,  alleging  the  causes  in  the  disjunctive,  in  order  to  obtain  an 
attachment,  is  bad  for  uncertainty- lb.  48 

24.  Where  one  partner  avoids  service  of  process  by  absconding  and  the  other 
co-partner  remaining  in  possession  of  the  stock  of  goods  is  insolvent,  an 
attachment  may  be  laid  on  the  partnership  property lb.  87 

25.  There  are  instances  where  on  motion  by  the  defendant  the  court  will  dis- 
charge an  attachment,  as  to  a  part  of  the  property  attached,  but  the  burden 
of  showing  that  a  particular  piece  of  property  Bhould  be  discharged  is  upon 
the  party  applying lb.  153 

26.  The  right  to  discharge  on  motion  must  be  limited  to  cases  where  defen- 
dant shows  an  interest  in  the  motion,  and  is  prejudiced  either  by  the  grant- 
ing or  by  the  operation  of  the  attachment lb.  158 

27.  Where,  however,  a  motion  is  made  to  discharge  an  attachment  on  the 
ground  that  it  was  wrongfully  obtained,  no  question  as  to  the  interest  of 
the  defendants  in  the  property  attached  will  prevent  a  full  inquiry  into 
the  correctness  of  the  grounds  upon  which  the  attachment  was  pre- 
dicated  lb.  158 

28.  Though  a  defendant  may  move  to  discharge  a  part  of  the  property  at- 
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tached  on  the  ground  of  excessive  levy  or  exemption  by  law,  he  can 
not  by  this  method  raise  a  question  as  to  the  extent  or  nature  of  his 

title .. Vol.  1,  p.  153 

29.  Quaere,  whether  an  equitable  interest  may  be  attached  under  the 
code lb.  158 

80.  In  a  proceeding  under  the  common  carrier  act,  in  which  a  steamboat  is 
attached,  a  petition  must  be  filed  as  in  other  cases,  and  the  answer  may  be 
verified  by  some  one  authorized  to  appear  and  act  in  the  steamboat's  be- 
half.  lb.  156 

In  such  cases,  after  the  return  of  the  attachment,  the  subsequent  pro- 
ceedings may  be  in  conformity  with  the  code lb.  157 

81.  Though  an  order  of  attachment  may  have  been  discharged  by  a  tribunal 
of  co-ordinate  jurisdiction,  the  plaintiff,  having  sued  out  another,  would 
have  the  right  to  ask  the  opinion  of  the  court  from  which  it  issued  as  to 
its  validity.  And  the  party  may  in  such  case  ask  for  the  judgment  of  the 
court  independent  of,  and  without  reference  to  the  decision  of  the  other 
courts lb.  169 

82.  The  absence  of  the  first  names  of  defendants  amounts  only  to  a  misnomer, 
and  forms  no  ground  to  discharge  an  attachment,  or  strike  a  petition  from 
the  files lb.  191 

83.  An  attachment  may  be  obtained,  under  sec.  280  of  the  code,  against  an 
indorser  of  a  promissory  note.  The  claim  of  the  holder  against  the 
indorser  of  a  note  not  due,  is  a  debt  within  the  meaning  of  that 
section M lb.  442 

84.  After  service  in  attachment,  the  court  will  not  allow  the  petition  to  be 
amended  by  setting  up  a  new  cause  of  action lb.  574 

85.  An  attachment  can  not  be  issued  against  a  non-resident  firm. 

The  court  will  not  allow  the  process  in  such  case  to  be  amended  without 
prejudice  to  the  attachment  by  inserting  the  individual  names  of  the  de- 
fendants  ! Ib.  573 

AWARD  ON  ARBITRATION— 

1.  In  a  common  law  submission,  the  right  to  enforce  the  award  by  action  is, 
as  a  general  rule,  clear,  and  the  contract  of  the  parties  by  which  this  right 
is  taken  away  should  be  express.  The  fact,  that  the  award  may  be  enforced 
in  another  mode,  constitutes  no  bar  to  the  action Ib.  834 

2.  An  award  may  be  set  aside  for  a  mistake  of  law,  but  not  for  error  of  judg- 
ment as  to  the  law.  If  the  arbitrator,  without  investigation,  or  without 
any  exercise  of  his  own  judgment,  erroneously  assumes  the  law,  then  the 
award  may  be  «et  aside,  if  it  appears  on  its  face  that  it  was  based  on  such 
erroneous  assumption ;  but  if  he  exercise  his  judgment  as  to  the  law,  it  is 
conclusive Ib.  834 

BAILEE.    See  Common  Carrier. 
BANKERS  AND  BANKS. 

1.  A  party,  who  pays  a  check  or  draft  drawn  upon  him,  is  estopped  from 
denying  the  genuineness  of  the  drawer's  signature ~ Ib.  97,  119 

2.  The  only  exception  to  this  rule  is,  when  the  party,  who  holds  the  check 
or  draft,  has  been  guilty  of  fraud,  or  such  gross  negligence  as  would  be 
equivalent  to  fraud* • r. Ib. 
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8.  When  payment  of  a  forged  bill  or  check  is  once  made  by  the  drawee, 
the  party  to  whom  the  payment  was  made  is  entitled  to  notice  of  its  in- 
validity the  same  as  the  endorser  of  a  bill  of  exchange  ..-Vol.  1,  p.  97, 119 

4.  A.  &  Bn  bankers  of  Pittsburg,  having  dealings  with  C.  &  Dn  bankers  of 
Cincinnati,  in  the  course  of  which  they  transmitted,  on  several  occasions, 
checks  upon  New  York  and  New  Orleans  for  credit,  and  sundry  bills  on 
time  for  collection,  and  at  the  same  time  drew  upon  G.  &  D.  for  diver  sums, 
whereby  they  became  indebted  to  0.  &  J),  in  a  considerable  balance.  Held: 
that  C.  &  D.  had  a  lien  upon  the  paper  sent  them  for  collection,  in  respect 
of  the  credit  given  thereto,  for  the  amount  of  such  balance lb.  496 

5.  A  banker  has  a  general  lien  upon  any  securities  of  his  customers,  coming 
into  his  hands  in  the  ordinary  course  of  business  as  banker,  for  any  balance 
due  him  from  such  customer ~ lb.  496 

6.  Taxation  of lb.  246 

7.  President  or  cashier  has  general  power  to  assign  notes,  etc... -Vol.  2,  p.  42 
BANKRUPTCY— 

1.  Commissioners  of,  appointed  in  another  state  may  sue  as  such  bere....203 
Notice  given  by  assignee  in,  to  debtor  does  not  bar  lien  of  subsequently 

attaching  creditor . ~.203 

See  Assignee. 
BILLS  OP  EXCHANGE  AND  PROMISSORY  NOTES— 

1.  Averment  on  in  petition M Vol.  1,  p.  29,  61,  37 

2.  Law  concerning  bills  and  checks  the  same. lb.  116 

3.  Court  in  certain  cases  to  order  separate  judgment  against  surety  and 
principal ~ lb.  271 

4.  In  action  upon  note  made  by  A.  to  order  of  B.  indorsed  before  delivery  by 
C.  and  D.,  the  latter  are  claimed  to  be  joint  makers.  C.  answers  that  he 
placed  his  name  on  the  note  as  accommodation  indorser  for  A.,  with  the 
understanding  that  D.  should  also  indorse  it,  and  "  that  there  was  never 
any  agreement  or  understanding  that  he  should  be  liable  on  said  note,  in 
any  other  manner,  or  to  any  greater  extent,  than  as  an  accommodation  in- 
dorser thereof."  Held,  on  submission,  under  sec.  114  code,  a  sufficient  denial 
of  allegation  charging  C.  as  joint  maker,  the  burden  of  proof^  in  this  state 
of  the  pleadings,  resting  upon  plaintiff. lb.  492 

5.  Bona  fide  indorser  of  note  assigned  as  collateral  security  protected  from 
prior  equities M lb.  348 

6.  Statutory  damages  on  protest  on  bill  drawn  in  Cincinnati  on  N.  On  and  ac- 
cepted by  one  of  the  drawees  in  0.,  may  be  recovered lb.  382 

7.  When  owner  of  a  bill  indorses  it  in  blank  and  hands  it  to  another  for  col- 
lection, he  holds  out  the  latter  to  the  world  as  the  owner,  and  is  bound  by 
any  credit  given  to  the  owner  in  respect  of  such  apparent  owner- 
ship  ~ ~ lb.  496 

8.  A.  deposits  bills  with  B.  for  collection,  having  indorsed  them  in  blank,  and 
draws  against  them  to  an  amount  exceeding  the  amount  of  the  bills. 
Although  the  bills  had  been  deposited  primarily  with  A.  for  collection  by 
their  owner,  yet  being  indorsed  in  blank,  and  B.  being  a  holder  for  value, 
without  notice  he  is  not  liable  to  an  action  by  the  owner lb.  496 
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9.  Where  bill  of  exchange  has  been  obtained  by  fraud,  and  forwarded  by 
mail  to  pay  an  old  debt,  and  the  parties  to  whom  it  was  sent  have,  before 
its  arrival,  been  notified  of  the  fraud:  Held,  that  its  payment  could  not  be 
enforced M Vol.  1,  p.  546 

10.  Bona  fide  indorsee  before  maturity  holds  free  from  equities  between 
maker  and  payee Vol.  2,  p.  42 

11.  President  and  cashier  of  banks  have  general  power  to  assign lb.  42 

12.  Damages  on lb.  61 

13.  Action  on  must  be  brought  by  the  real  holder  and  owner...- lb.  67 

See  Assignee,  Acceptance,  Bankers. 
BOND— 

1.  Where  statute  requires  execution  by  two  sureties,  the  presumption  of  law 
is  that  he  who  first  signs  the  bond,  does  so  on  condition  of  its  execution  by 
his  co-surety,  and  his  delivery  of  the  bond  is  in  escrow,  on  such  condition. 
The  second,  however,  is  absolutely  bound,  and  his  delivery  complete,  even 
though  the  first  signature  be  forged,  or  otherwise  worthless Vol.  1,  p.  24 

2.  The  same  rule  applies  in  replevin lb.  24 

8.  Defendant  in  attachment,  when  right  of  action  has  accrued  upon  under- 
taking filed  by  plaintiff,  under  sec.  193  of  the  code,  is  not  required  to  ask 
leave  of  court  to  obtain  possession  of  the  undertaking  before  commencing 
his  action lb.  515 

4.  Such  action  does  not  preclude  another  for  malicious  prosecution lb.  515 

6.  It  is  sufficient  to  aver  that  the  attachment  was  wrongfully  obtained,  but  it 
must  appear  that  it  has  been  dismissed  or  abandoned lb.  515 

6.  In  order  to  recover  in  such  suit,  not  necessary  that  amount  claimed  have 
been  already  ascertained  in  another  suit lb.  515 

7.  Amount  of  recovery  limited  to  damages  sustained  from  deprivation  of 
property,  its  loss,  injury,  etc.,  with  costs  and  expenses  of  original  suit;  for 
other  damages  resort  must  be  had  to  action  on  the  case M lb.  515 

CHARGES  OP  COURT- 
IS Will  be  regarded  as  a  whole  by  a  court  of  error,  which  will  not  select  de- 
tached portions,  but,  by  comparison  of  every  part,  if  possible  harmonize 
every    clause,    wherever   a   principle    is    announced    or    a    rule    pre- 
scribed  lb.  409 

CHECK— 

1.  A  party  who  pays  a  check  or  draft  drawn  upon  him,  is  estopped  from 
denying  the  genuineness  of  the  drawer's  signature.  The  only  exception 
to  the  rule  is,  when  the  party  who  holds  the  check  or  draft  has  been 
guilty  of  fraud,  or  such  gross  negligence  as  would  be  equivalent  to 
fraud lb.  97, 119 

2.  When  payment  of  a  forged  bill  or  check  is  once  made  by  the  drawee,  the 
party  to  whom  the  payment  was  made  is  entitled  to  notice  of  its  invalidity, 
the  same  as  the  endorser  of  a  bill  of  exchange lb.  97, 119 

CITY  COUNCIL— 
1.  The  opening  of  a  street  by  ordinance  is  a  dedication  of  the  property  con- 
demned to  a  specific  use,  and  immediate  right  of  action  against  the  city 
accrues  to  the  owners M - lb.  446 
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2.  By  thus  ordering  the  street  to  be  opened,  council  declare  the  necessity  for 
its  existence,  and  can  not  afterward  recklessly  rescind  their  action,  nor  ap- 
propriate the  condemned  property  to  other  uses  to  the  injury  of  rights  sur- 
rendered or  acquired  in  consequence  of  such  order.  In  such  case  injunc- 
tion will  lie  against  the  city Vol.  1,  p.  446 

8.  And  that  too,  although  the  right  be  private,  while  the  wrong  complained 
of  \a  public. lb.  446 

4.  An  ordinance  to  grade  Hamilton  Koad  from  Western  Avenue  to  Millcreek 
Bridge,  will  be  held  to  include  the  avenue,  if  so  aoted  upon  by  the  city 
authorities,  and  will  justify  an  assessment  made  by  another  ordinance  in- 
cluding such  avenue « lb.  464 

6.  Sec.  6,  art.  13  of  the  constitution  conferring  on  general  assembly  power 
to  organize  municipal  corporations  involves  the  bestowing  on  them  auth- 
ority to  levy  taxes  and  assessments,  and  the  latter  clause  directing  the  as- 
sembly "to  restrict  such  power  "  presupposes  its  existence lb.  464 

6.  Nor  is  this  in  conflict  with  that  provision  requiring  uniform  rule  of  taxa- 
tion  lb.  464 

See  Nuisance. 
CODE— 

1.  Abolishing  distinction  of  forms  between  actions  at  law  and  suits  in  equity 
leaves  all  rights  untouched _ lb.  450 

2.  Construed  in  relation  to  replevin Vol.  2,  p.  86 

8.  Sec.  522,  construed lb.  60 

4.  Sec.  557,  substitute  for  action  of  ejectment lb.  69 

6.  Sees.  120,  117.    Exhibits lb.  168 

6.  Liberal  construction,  but  plain  meaning  to  be  pursued Vol.  1,  p.  289 

See  Action,   Attachment,  Demurrer,   Deposition,   Appeals,  Appear- 
ance, Error,  Execution,  Judgment,  Jury,  Parties. 
CODE  COMMISSIONERS— 

Their  explanation  of  persuasive  weight  in  construction  of  code lb.  29 

COLLATERAL  SECURITY.    See  Stocks. 
COMITY— 

The  principle  of,  never  forbids  fall  inquiry  into  the  merits lb.  00 

COMMON  CARRIER  ACT— 

1.  Where  common  carrier  fails  to  deliver  goods  at  the  time  contracted  for,  or 
wholly  fails  to  deliver  them  at  all,  the  measure  of  damages  in  the  market 
value  of  the  articles  at  the  place  of  delivery,  at  the  time  they  should  have 
been  delivered lb.  150 

2.  If  goods  were  intended  to  be  reshipped  for  some  other  point  than  that  at 
which  the  carrier  contracted  to  deliver  them,  loss  of  profits  on  a  sale  which 
might  have  been  made,  at  the  ultimate  point  of  destination,  is  neither  a 
natural  nor  proximate  consequence  of  the  breach  of  contract lb.  150 

8.  A  temporary  inflation  of  the  price  of  an  article  in  common  use  and  con- 
stant demand  would  not  be  a  fair  measure  of  damages  in  such  a  case... lb.  150 

4.  In  a  proceeding  under  the  common  carrier  act,  in  which  a  steamboat  is 
attached,  a  petition  must  be  filed  as  in  other  cases,  and  the  answer  may 
be  verified  by  some  one  authorized  to  appear  and  act  in  steamboat's 
behalf lb.  166 
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6.  Though,  for  the  purposes  of  being  sued,  a  steamboat  is  a  quasi  person,  and 

the  proceedings  are  instituted  and  carried  on  against  the  steamboat  by  its 

name  or  description,  they  are  really  and  practically  between  the  plaintiff 

and  the  owner  or  master  of  the  boat Vol.  1,  p.  166 

6.  Proceedings  under  common  carrier  act  come  within  the  provisions  of  sec. 
604  of  code lb.  156 

7.  A  claim  for  unadjusted  salvage  can  not  be  sustained  in  a  court  of  common 
law,  under  the  common  carrier  act;  recourse  must  be  had  to  the  Admiralty. 
"When  a  service  is  rendered  for  the  benefit  of  the  masters  or  owner,  etc.,  of 
a  steamboat,  and  for  the  preservation  of  freight,  if  the  claim  can  be  main- 
tained in  a  court  of  common  law,  against  them,  it  may  be  maintained 
against  the  boat  itself,  under  the  common  carrier  act ;  and  the  fact  that  the 
services  were  not  rendered  on  the  boat  will  not  affect  the  right  of  re- 
covery  M lb.  862 

8.  No  lien  is  given  by  the  provisions  of  the  common  carrier  act,  until  an  ac- 
tual seizure  of  the  watercraft  under  a  warrant.  If  before  such  seizure, 
a  valid  lien  has  been  acquired  upon  the  watercraft  in  an  ordinary 
judicial  proceeding  against  its  owner,  it  will  have  priority  in  right  and 
satisfaction lb.  362 

COMMON  CARRIER— 

1.  A  common  carrier,  or  other  bailee  for  the  transportation  of  property,  must 
permit  the  consignee,  if  he  requests  it,  to  examine  the  cargo  at  the  place  of 
delivery,  before  he  can  demand  his  freight - lb.  857 

2.  The  duties  of  carrier  and  consignee  are  correlative,  one  to  deliver,  the 
other  to  pay  freight;  both  are  mutual  acts lb.  857 

8.  Carrier  demanding  larger  sum  than  that  stipulated  in  contract,  and  refus- 
ing delivery  until  payment  of  such  demand,  may  be  sued  in  tort  for  con- 
version  lb.  867 

4.  In  such  case  no  formal  tender  of  sum  stipulated  in  contract  is  necessary 

by  consignee.    The  law  never  requires  a  vain  thing lb.  857 

CONDITION  PRECEDENT.    See  Practice,  2. 
CONSTITUTION— 

1.  Sec.  6  of  art.  18.    See  City  Council,  5. 

2.  Sec.  60  of  act  of  24th  Feb.,  1845,  establishing  specific  mode  of  taxing  banks 
organized  under  that  act,  constitutes  a  contract  between  such  banks  and 
the  state.    Acts  of  1850  and  1851  considered  and  construed lb.  246 

CONTRACT— 

1.  Fraud  destroys  effect  of lb.  46 

2.  Parties  appearing  on  the  face  of  the  contract  to  be  the  only  parties  bound, 
can  not  introduce  parol  proof  to  the  contrary lb.  177 

8.  When  receipt  may  be  contract lb.  177 

4.  A  policy  of  insurance,  in  respect  of  the  rules  by  which  it  is  to  be  construed, 
and  the  principles  by  which  it  is  to  be  governed,  differs  nothing  from  other 
written  mercantile  contracts - lb.  208 

5.  The  common  expression,  that  it  is  "  eminently  a  contract  of  good  faith," 
means  only,  that  the  good  faith,  which  is  the  basis  of  all  contracts,  is  more 
especially  required  in  that  species  of  contract,  in  which  one  of  the  parties 
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is  supposed  to  be  necessarily  less  acquainted  with  the  details  of  the  subject 
of  the  contract,  than  the  other ,. Vol.  1,  p.  208 

6.  A  policy  of  insurance  is  a  contract  of  indemnity,  and  the  right  to  that  in- 
demnity, vested  by  the  contract,  can  be  taken  away  only  on  principles  alike 
applicable  to  other  instruments  of  that  character lb.  208 

7.  Where  in  reference  to  the  use  of  premises  adjoining  those  insured,  theie 
is  no  condition  in  the  contract,  express  or  implied,  and  there  has  been  no 
representation  or  suppression  of  any  fact  relating  to  the  subject-matter, 
the  insured  would  havo  tho  same  right  to  use  his  adjoining  property,  and 
would  be  governed  by  the  same  obligations,  in  respect  of  its  use,  as  any 
other  owner lb.  208 

8.  If  such  use  be  in  itself  lawful  and  right,  though  in  its  consequences  a  loss 
result,  it  is  damnum  absque  injuria,  and  no  legal  responsibility  rests  on  the 
owner lb.  208 

9.  A  suppression  or  misrepresentation  of  material  facts,  though  from  ignor- 
ance, mistake,  or  negligence,  stands  on  the  same  ground  in  its  effect  on  the 
policy,  as  if  such  suppression  or  misrepresentation  were  willful.  But  the 
principle,  on  which  this  rule  is  founded,  can  have  no  application  to  the  con- 
duct of  the  insured  subsequent  to  the  making  of  tho  contract. lb.  208 

10.  There  are  some  representations  in  their  nature  promissory.  Ex  gra, 
the  estimate  of  the  risk  to  be  assumed,  when  it  depends  upon  the  continu- 
ance of  material  circumstances  represented  to  the  insurer lb.  208 

11.  The  materiality  of  a  representation  in  no  way  depends  upon  the  contin- 
gency of  an  injury,  resulting  from  the  failure  to  make  it  good.  The  falsity 
of  the  representation  will  avoid  the  policy,  though  the  loss  occurred  from 
a  cause  unconnected  with  the  misrepresentation lb.  208 

12.  Contract  by  agent  in  hiB  own  name. lb.  217 

13.  "W  here  a  contract  required  the  plaintiff  to  deliver  pork  in  Brooklyn,  or 
New  York,  at  one  of  Ave  given  places,  and  "  the  said  pork  to  be  delivered, 
at  any  time  during  the  month  of  August  next  ensuing,  at  his  option,  giving 
me  five  days'  notice,"  the  notice  refers  to  the  time,  and  not  the  place  of  de- 
livery. Reasonable  notice  of  the  place  is  all  defendant  could  require; 
and  what  such  notice  is,  depends  on  the  circumstances  of  each  case. ..lb.  289 

14.  In  such  case,  where  the  five  days'  notice,  as  to  the  time  of  delivery,  was 
given,  but  the  place  indicated  in  the  notice,  though  in  New  York,  was  not 
one  of  the  five  specified  in  the  contract,  yet,  as  it  was  not  wholly  different, 
and  not  calculated  to  mislead  the  defendant  as  to  the  identity  of  the  con- 
tract to  be  performed,  the  place  specified  in  the  notice  may  be  regarded  as 
surplusage lb.  289 

15.  Contract  of  banks  with  the  state  as  to  taxes lb.  246 

16.  Qood  faith  required  in  all  contracts.  No  more  so  in  contract  of  insurance 
than  any  other  contract lb.  408 

17.  When  contract  of  tenancy  implied,  lb.  466.  Contract  with  city  to  grade 
and  pave lb.  464 

18.  Contract  to  abide  by  an  award lb.  884 

19.  Where  a  number  of  salvors  are  engaged  in  saving  wrecked  articles,  and 
making  a  joint  agreement  with  the  master  or  owners  of  the  boat  for  a 
specific  sum  per  article,  one  of  the  salvors  can  not  maintain  an  action  for 
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Coxtkact— Continued. 

his  undivided  share  against  the  master  or  owner,  bat  all  must  join  in  the 

action Vol.  1,  p.  364 

20.  Lex  loci,  contractus  vide Vol.  2,  p.  19,81,  42 

See  Vendor  and  Vendee, 
CORPORATION— 

1.  Municipal.    See  City  Council,  Nuisance, 

2.  Foreign,  (a.)  Return  of  process  served  certified  copy  on  one  of  the  di- 
rectors persopally ;  held,  insufficient  service Vol.  1,  p.  671 

(b.)  Can  in  no  case  be  served  with  process  in  mode  prescribed  by  sec. 

66,  code lb.  571 

(c.)  Unless  it  has  within  the  state  a  managing  agent  for  the  ordinary 
transaction  of  its  business,  it  can  not  he  held  liable  in  any  proceed- 
ing in  personam  in  our  courts lb.  571 

8.  Dissolved  corporation  may  be  served  with  notice  by  publication..  Vol.  2,  p.  1 

4.  Violation  of  charter lb.  203 

COSTS— 
^1.  Not  allowed  when  action  should  have  been  brought  before  justice  of  the 

peace Vol.  1,  p.  160 

2.  Default  set  aside  leave  to  plead  on  payment  of. lb.  190 

COUNTER-CLAIM— 

1.  What  it  is? lb.  434 

2.  Counter-claim  which  shows  no  common  origin  with  claim  alleged  in  peti- 
tion, bad  on  demurrer Vol.  2,  p.  229 

COVENANTS— 

1.  Breach  of. lb.  86 

2.  Of  seizin  run  with  the  land., lb.  87 

8.  Grantee  in  deed  bound  by  all  recitals  and  covenants  of  grantor  so  as  to 

rharge  him  with  notice  of  facts  necessarily  implied  by  them lb.  87 

DAMAGES— 

1.  Measure  of.    See  Common  Carrier  Act,  Stocks. 

2.  Statutory  damages  may  be  recovered  on  bill  drawn  in  Cincinnati  on  N. 
On  accepted  in  C.  by  one  of  the  drawees  resident  there,  and  protested  for 
non-payment Vol.  1,  p.  882 

8.  In  action  on  bond  in  attachment lb.  515 

4.  For  injury  to  family  by  R.  R lb.  481 

6.  Measure  of  in  breach  of  covenant Vol.  2,  p.  86 

6.  When  city  wrongfully  removes  buildings lb.  286 

DEBTOR  AND  CREDITOR— 

1.  Failing  debtor  may  prefer  creditors  in  bona  fide, Vol.  1,  p.  875 

DEDICATION  OF  STREETS— 

1.  What  constitutes  a  dedication? lb.  446 

2.  May  be  proved  by  parol  evidence........ Vol.  2,  p.  87 

8.  Transfers  fee  to  the  public lb.  87 

4.  Of  ground  for  public  uses,  what  necessary  to  constitute  dedication. ..lb.  176 

DEED— 
1.  Recitals  in,  binding  on  grantee „,.,., - lb.  87 
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DEFAULT— 

1.  Judgment  by  default  will  not  be  entered  for  other  claim  than  that  indorsed 
on  summons Vol.  1,  p.  95 

2.  In  certain  cases  set  aside  on  payment  of  costs lb.  190 

DEFENSE— 

One  defendant  can  not  take  advantage  of  a  defense  peculiar  to  his  co-de- 
fendant  lb.  87 

DEMURRER^ 

1.  When  petition  simply  alleges  a  contract  with  a  married  woman  in  relation 
to  real  estate,  objection  is  well  taken  by  demurrer lb.  19 

2.  Misjoinder  of  causes  of  action,  if  not  objected  to  by  demurrer  or  answer, 
is  deemed  to  be  waived lb.  83 

8.  Petition   entitled   "Superior  Court  of   Cincinnati,"  without  "Hamilton 

county,"  good  on  demurrer lb.  40 

4.  For  insufficiency lb.  29,  88f  181 

6.  To  evidence lb.  97,  119 

6.  For  insufficiency  admits  construction  most  favorable  to  the  pleader  ..lb.  239 

7.  Waives  service  of  process Vol.  2,  p.  74 

8.  To  petition  in  action  to  recover  assessment lb.  270 

9.  To  counter-claim lb.  229 

DEPOSITION— 

1.  Of  party  of  record Vol.  1,  p.  13 

2.  Certificate  must  show  affirmatively  that  all  the  requisitions  of  the  code 
have  been  complied  with lb.  42,  94,400 

8.  What  is  reasonable  notice  for  taking lb.  13,  400 

4.  If  opposite  party  prevented  from   attending,  ground   for  independent 

deposition  by  way  of  cross-examination ~ lb.  400 

DESCENTS— 

1.  Statute  of  construed Vol.  2,  p.  52 

DOWER— 

1.  Contingent  interest  in Vol.  1,  p.  19 

EASEMENT— 

1.  Temporary  interruption  of,  no  breach  of  covenant Vol.  2,  p.  87 

EJECTMENT— 

1.  Code,  sec.  557,  substitute  for  action  of lb.  69 

2.  Petition  must  state  that  plaintiff  has  legal  estate  in,  and  is  entitled  to  pos- 
session of  the  land lb.  69 

8.  Pendency  of  action  for  forcible  entry  and  detainer  no  bar  to lb.  69 

EQUITY.    See  Injunction,  Code. 
ERROR— 

1.  Refusal    to    grant    motion     for    involuntary    non-suit    not    matter    of 
error Vol.  1,  p.  464 

2.  Petition  in,  will  not  lie  in  certain  cases Vol.  2,  p.  181 

8.  On  motion  to  set  aside  judgment  by  default lb.  178 

ESCROW.    See  Bond,  1. 
ESTOPPEL— 

1.  Party  paying  check  or  draft  drawn  upon  him  estopped  from  denial  of 
drawer's  signature Vol  1,  p.  97, 120 

2.  See  action,  2. 
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Estoppel —  Continued. 
8.  Receipts  for  work  given  by  vendor  of  boat  estops  him  from  setting  up 

claim  against  the  boat  in  the  hands  of  purchasers Vol.  2,  p.  187 

EVIDENCE.    1.  Parol,  (a.)    Subject-matter  of  agreement  under  statute  of 

frauds  may  be  shown  by  extrinsic  parol  testimony Vol.  1,  p.  19 

(b.)  Parties  appearing  on  face  of  contract  to  be  the  only  parties  bound, 

can  not  introduce  parol  evidence  to  the  contrary lb.  177 

(c.)  Admissible  to  show  that  party  signing  acted  as  agent,  so  as  to  make 

principal  liable lb.  177 

(d.)  Admissible  to  show  who  is  principal  and  who  surety  on  bill  of  ex- 
change  lb.  271 

(e.)  Dedication  of  streets  may  be  proved  by Vol.  2,  p.  87. 

2,  Written,    See  Depositions. 
EXCEPTION— 

1.  To  order  setting  aside  judgment  by  default M lb.  178 

EXECUTIONS— 

1.  Preference  given  to lb.  159 

EXECUTORS  AND  ADMINISTRATORS— 

1.  Bound  to  object  to  testimony  of  opposite  party Vol.  1,  p.  18 

2.  Can  not  maintain  action  under  act  of  1851,  when  the  act  -causing  death 
occurred  out  of  this  state M Vol.  2,  p.  110 

8.  In  action  against  sureties  ofj  to  recover  balance  on  settlement  with  probate 

court,  sureties  may  show  fraud  or  error  in  the  settlement lb.  280 

EXHIBITS— 

1.  Transcript  of  judgment  need  not  be  attached  to  petition lb.  163 

2.  When  petition  refers  to  exhibit  thereto  attached,  not  as  part  of  the  peti- 
tion, but  as  evidence  of  the  contract  therein  alleged,  the  exhibit  can  not 
be  regarded  upon  demurrer  for  insufficiency  of  facts Vol.  1,  p.  289 

FEES— 

1.  Of  public  officer Vol.2,  p.  198 

FRAUD— 

1.  Stipulation  by  one  creditor  for  additional  security  without  knowledge  of 
the  others  is  a  fraud  on  the  latter,  and  destroys  his  security  even  to  the 
legal  amount  of  the  composition M Vol.  1,  p.  44 

2.  Joint  suit  against  principal  and  agent  may  possibly  be  maintained  on 
ground  of  fraud  or  collusion „ lb.  217 

8.  See  Attachment^  Assignment,  Evidence,  Bills  of  Exchange. 
FORCIBLE  ENTRY  AND  DETAINER— 

1.  Pendency  of  action  no  bar  to  action  under  sec.  557,  code. Vol.  2,  p.  69 

FORGED  INSTRUMENT— 

1.  See  Check. 

2.  Party  receiving  money  upon,  when  both  are  ignorant  of  the  forgery  is 
bound  to  return  it M lb.  149 

G ARN ISH  EE.    See  A  ttachment. 
GIFT— 

1.  What  necessary  to  constitute  donum  inter  vivos,  or  donatio  causa 
mortis Vol.  1,  p.  895 
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HUSBAND  AND  WIFE— 

1.  Under  sec.  29,  code,  married  woman  sued  with  husband  may  defend  separ- 
ately by  attorney Vol.  1,  p.  10 

2.  Husband  having  equitable  title  to  real  estate  can  not  defeat  mechanic's 
lien  on  building  thereon  contracted  for  by  him  by  subsequent  conveyance 
of  legal  title  to  his  wife lb.  276 

8.  What  is  reduction  of  wife's  chose  in  action  to  possession  by  hus- 
band  lb.  896 

4.  In  action  for  her  separate  property,  wife  should  sue  by  her  next  friend,  Dot 
with  her  husband.  If  the  latter  be  made  party  at  all,  it  should  be  as  de- 
fendant  , lb.  587 

INFANT— 

1.  Until  process  has  been  properly  served  in  accordance  with  sec.  89  of 
code,  all  proceedings  are  irregular;  guardian  ad  litem  can  not  be  ap- 
pointed  lb.  287 

2.  Summons  should  show  the  age  of  each  infant  as  stated  in  petition. ..lb.  287 
8.  Return  of  service  on  infant  alone  insufficient,  unless  accompanied  with 

statement  that  no  parent  or  guardian  could  be  found,  or  that  minor  is  over 

14  years  old - lb.  287 

INJUNCTION— 

1.  Equity  will  not  interpose  to  restrain  a  public  nuisance,  on  the  application 
of  a  private  individual,  unless  he  sustain  special  and  material  damage  there- 

from,  beyond  what  the  publio  at  large  may  sustain lb.  62 

Damages  which  are  not  the  direct  consequence  of  an  act,  but  only  flow  re- 
motely therefrom,  are  not  the  subject-matter  of  an  action  at  law,  or  of  relief 
in  equity lb.  52 

2.  Equity  never  interposes  its  extraordinary  powers,  upon  a  mere  apprehen- 
sion of  mischief,  however  well  founded.  The  mischief  must  be  certain, 
and  its  approach  perilous lb.  62 

8.  Courts  will  not  interfere  to  prevent  injury  by  injunction,  unless  the  title 
of  the  plaintiff  is  clear;  unless  the  menaced  evil  is  impending  and  im- 
mediate, not  lying  in  the  mere  fancy  of  the  plaintiff;  unless  the  harm  will 
be  great,  or  the  loss  irreparable,  and  such  as  can  not  be  recompensed  in 
damages,  by  an  action  at  law ;  or  when  the  remedy  by  action  is  exceedingly 
doubtful  or  difficult,  or  inadequate  to  correct  the  evil.  Semble,  that  if  the 
plaintiff  has  the  legal  right  to  repel  the  threatened  trespass  by  force,  and  it 
is  practicable  so  to  do,  an  injunction  would  on  that  ground  be  re- 
fused  lb.  246 

4.  In  the  first  class  of  cases  provided  by  sec.  288  of  code,  the  plaintiff  is  not 
entitled  to  a  temporary  injunction,  unless  entitled  to  one  as  a  final  remedy 

in  the  case lb.  289 

Sec  238  of  code  leaves  this  remedy  as  a  final  remedy  as  before  the 
code lb.  289 

6.  By  the  fact  of  ordering  a  street  to  be  opened,  the  city  council  declare  the 
necessity  for  its  existence,  and  can  not  afterward  recklessly  rescind  their 
action,  nor  appropriate  the  property  condemned  to  other  uses,  especially 
when  otber  parties  in  consequence  of  obeying  such  order  have  surrendered 
or  acquired  valuable  rights,  and  must  be  greatly  damaged  by  the  change. 
In  such  case  an  injunction  will  be  granted  at  the  instance  of  a  plaintiff 
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whoso  rights  are  thus  endangered,  restraining  the  city  from  so  disposing  of 
the  property M Vol.  1,  p.  416 

INSURANCE— 

1.  Assuming  the  risk  of  a  steam  flouring  mill,  involves  the  assumption  of 
those  things  fairly  and  properly  connected  with  such  a  business,  as  part  of 
and  appertaining  to  it,  whether  newly  introduced,  or  used  before  the  insur- 
ance was  effected  or  not lb.  181 

2.  Policy  to  be  construed  like  other  mercantile  contracts,  lb.  208 — Is  a  con- 
tract of  indemnity,  lb.  208,  289.  Suppression  or  misrepresentation  of  ma- 
terial facts  through  ignorance  as  fatal  as  if  willful,  lb.  208,  289.  Some 
representations  promissory,  lb.  Materiality  of  representation  no  way  de- 
pending on  contingency  of  an  injury - lb.  208 

8.  It  is  not  every  fact  within  the  knowledge  of  the  insured  that  he  is  bound 
to  disclose,  and  if  such  facts  as  the  law  will  require  him  to  disclose  are 
within  the  knowledge  of  the  insurer,  or  so  connected  with  the  subject  in- 
sured that  his  knowledge  may  be  fairly  inferred,  the  allegation  of  conceal- 
ment is  unsupported * lb.  408 

4.  While  the  utmost  good  faith  is  required  of  both  parties  to  the  contract  of 
insurance,  the  same  degree  of  good  faith  is  demanded  in  the  formation  of 
all  contracts  and  the  same  rule  applies  to  all ,~ lb.  408 

5.  There  is  a  more  liberal  rule  applied  in  the  construction  of  fire  policies, 
than  those  issued  upon  marine  risks ;  the  former  supposes  there  is  more 
equality  between  the  parties,  as  the  means  of  knowledge  are  more  within 
the  power  of  each,*  the  latter  regards  those  means  as  within  the  reach  of 
the  insured  only ;  Semble lb.  408 

6.  Representation  must  be  of  existing  fact:  subsequent  acts,  although  in- 
tended when  policy  was  issued*  do  not  lay  foundation  for  action  for  false 
representation,  but  for  breach  of  warranty lb.  408 

7.  Opinions  of  underwriters  notevidenoe lb.  408 

8.  Proof  of  non-payment  of  premium lb.  217 

9.  Abandonment,  what? - M Vol.  2,  p.  122 

10.  Charge  for  dockage M lb.  252 

11.  Assignment  of  policy - lb.  256 

JUDGMENT— 

1.  Separate,  against  several  defendants - Vol.  1,  p.  88 

2.  Action  may  be  maintained  on  judgment  of  court  of  co-ordinate  jurisdic- 
tion  ^ lb.  169 

8.  What  is  final  judgment Vol.  2,  p.  181 

JURISDICTION— 

1.  Superior  Court  of  Cincinnati  can  not  by  service  upon  person  acquire  jur- 
isdiction so  as  to  enforce  a  lien  on  real  property  without  the  city  M  Vol.  1,  p.  544 

2.  Who  must  be  party  to  give  personal  jurisdiction lb.  544 

JURY— 

1.  Trial  by,  in  foreclosure  at  discretion  of  court Vol.  2,  p.  74 

LANDLORD  AND  TENANT— 

1.  Where  tenant  of  room  or  store  in  block  of  buildings  holds  over  his  term 
after  notice  to  quit,  And  landlord  tears  down  the  residue  of  the  block,  rend- 
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ering  tenancy  unsafe,  and  thus  compelling  tenant  to  vacate,  he  is  not  liable 

to  damages  as  trespasser Vol.  1,  p.  521 

2.  Alter  vacation  of  premises,  if  tenant  leaves  a  few  articles  by  way  of  re- 
taining possession,  the  landlord  may  forcibly  enter  and  remove  them,  do- 
ing no  wanton  or  unnecessary  damage lb.  521 

8.  Landlord  not  responsible  for  act  of  tenant  in  creating  nuisance  by  the 

manner  in  which  the  latter  uses  the  premises Vol.  2,  p.  166 

LEX  LOCI  AND  LEX  FORI— 

See  Vol.  1,  p.  882,  and  Vol.  2,  p.  19,  80,  42,  118,  144. 
LIBEL— 

1.  Privileged  communications , Vol.  1,  p.  528 

LIEN— 

1.  Mechanic' 8,  on  house  built  by  husband.    See  Husband  and  Wife. 

2.  Of  attaching  creditor Vol.  2,  p.  101 

8.  Of  execution lb.  159 

4.  Rights  of  sub-contractors  under  mechanics lb.  274 

See  Attachment,  Common,  Carrier  Act,  Bankers,  Mortgage,  Watereraft. 
LIMITATION— 

1.  Statute  of,  applies  to  those  who  resided  in  the  state  when  contract  was 
made  and  subsequently  removed,  as  to  those  who  never  resided  in  the  state. 
Return  to  the  state  after  the  date  when  contract  should  have  been  per- 
formed must  be  open  and  public,  so  notorious  that  creditor  may  know 
and  have  opportunity  to  bring  Buit Vol.  1,  p.  561 

2.  Adverse,  uninterrupted  possession  for  21  years  will  bar  the  right  of  the 
public : Vol.  2,  p.  286 

LIS  PENDENS— 

1.  Private  sale  of  boat  after  cause  of  action  accrued  to  bona  fide  purchaser 
does  not  defeat  statutory  remedy M lb.  81 

2.  See  Forcible  Entry  and  Detainer. 
MEDICAL  COLLEGE  OF  CINCINNATI— 

1.  Duties  of  faculty  of lb.  188 

MISNOMER.    See  Attachment,  82. 

MORAL  OBLIGATIONS.    Sometimes  binding  in  law Vol.  1,  p.  82 

MORTGAGE— 
1.  Milne  owed  Grinnel,  and,  to  secure  the  debt,  gave  him  a  chattel  mortgage. 
A  judgment  creditor  of  Milne  levied  on  the  chattels  embraced  in  the  mort- 
gage, and  Grinnel  sued  out  a  writ  of  replevin  and  filed  his  petition  against 
the  sheriff  and  judgment  creditor,  to  which  Clearwater  filed  answer  and 
counter-claim.  Held, 
1st.  That  by  suing  out  the  writ  of  replevin  and  giving  bond,  the  title  to  the 

property  passed  to  the  plaintiff  in  replevin. 
2d.  That  the  judgment  creditor  has  a  right  in  equity  to  subject  any  equitable 
interest  which  the  mortgagor  may  have  in  the  property  after  the  mortgage 
debt  is  paid,  to  the  satisfaction  of  his  judgment. 
8d.  That,  to  estimate  the  value  of  said  equitable  interest,  the  court  will  not 
order  a  sale  of  the  mortgaged  property,  but  refer  it  to  a  master  to  ascertain 
its  value,  and  what  will  be  left  after  paying  the  mortgage  debt ;  or  hear 
evidence  on  the  trial  as  to  its  value - lb.  500 
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2.  A  second  mortgage  of  chattels  conveys  only  an  equitable  title,  and  the  mort- 
gagee takes  it  subject  to  all  equities  which  may  exist  against  the  mort- 
gagor  Vol.  1,  p.  609 

8.  A  lease  containing  the  following  clause:  "The  furniture  of  the  house  to 
be  held  as  security  for  the  rent.  Messrs.  Little  &  Co.  hold  now  a  chattel 
mortgage  on  it,  and  they  agree  to  this  arrangement,"  is  not  a  mortgage 
within  the  act,  and  need  not  be  filed  with  the  recorder. 

4.  When  a  lien  for  rent  is  reserved  in  a  lease  on  chattel  property,  and  a 
mortgagee,  prior  in  time  to  the  lease,  assents  that  his  mortgage  may  be  post- 
poned to  Buch  lien;  and  subsequently,  the  owner  of  the  chattels  gives  a 
second  mortgage  on  the  same  property.  Held,  That  the  landlord  is  to  be 
first  paid ;  2d,  the  first  mortgagee  is  to  be  paid  in  full ;  and  if  any  is  left,  it 
is  to  be  applied  on  the  second  mortgage lb.  566 

6.  In  foreclosure  by  trustee  beneficiaries  must  be  made  parties  ..Vol.  2,  p.  74 

6.  Lien-holders  filing  answer  in  foreclosure  case  need  not  serve  new  pro- 
cess  ~ lb.  74 

7.  If  plaintiff  fails  to  prosecute,  or  prove  his  debt,  lien-holders  may  ask  for 
full  relief lb.  74 

8.  Trial  by  jury  in  foreclosure,  at  discretion  of  the  court M lb.  74 

MOTION— 

1.  Where  petition  does  not  contain  the  names  of  the  parties  in  the  caption, 
or  these  are  not  followed  by  the  word  petition,  the  proper  remedy  is  mo- 
tion to  dismiss  or  strike  out  irrelevant  matter Vol.  1,  p.  40 

2.  In  arrest  of  evidence,  or  for  non-suit lb.  97, 120,  181,  464 

8.  To  discharge  attachment lb.  153 

4.  To  make  pleading  more  definite  and  certain - lb.  276 

MUNICIPAL  CORPORATION.    See  City  Council. 
NEGLIGENCE— 

1.  Of  railroad  company v~ lb.  198 

NEW  MATTER— 

1.  In  answer,  objection  to  should  be  taken  by  demurrer;  waived  by  re- 
ply  lb.  484 

NEW  TRIAL— 

1.  When  granted  for  inadequacy  of  damages M lb.  488 

NON-SUIT.    See  Motion,  2. 
NOTICE— 

1.  See  Depositions. 

2.  Under  sec.  72  of  code,  notice  by  publication  must  contain  a  pertinent  de- 
scription of  the  mortgaged  premises;  a  general  statement  that  the  action 
is  u  for  the  recovery  of  money  and  foreclosure  of  a  mortgage  "  is  not  suffi- 
cient   lb.  89 

8.  Notice  to  the  agent,  attorney,  or  other  appropriate  officer  of  a  banking  in- 
stitution is  notice  to  the  company lb.  190 

4.  What  is  reasonable  notice  of  readiness  to  perform  a  contract lb.  289 

6.  Grantee  bound  to  take  notice  of  facts  recited  in  deed Vol.  2,  p.  87 

6.  What  required  by  watercraft  law lb.  137 

7.  To  stockholders  not  notice  to  company lb.  187 
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NUISANCE— 

1.  Public  what,  and  how  abated ... ...... ..Vol.  1,  p.  62;  Vol.  2,  p.  166, 286 

2.  When  owner  of  real  estate  liable  for lb.  166 

OFFICER— 

1.  Public,  fees  of;  Vol.  1,  p.  198;    can  not  act  in  derogation  of  private 

righto lb.  246,  247 

See  Sheriff. 
PARTIES— 

1.  Contingent  interest  of  wife  to  dower  no  ground  for  joining  her  as  defen- 
dant with  husband  in  action  for  specific  performance. Vol.  1,  p.  19 

2.  Misjoinder  to   join  debtor's  debtor  in  same  suit  with  plaintiff's   own 
debtor .'. lb.  217,281 

8.  One  party  can  not  sue  for  his  undivided  share  on  joint  agreement  for 

services  rendered lb.  868 

4.  Real  party  in  interest  must  sue Vol.  2,  p.  67 

6.  City  necessary  party  in  action  for  assessment lb.  270 

See  Mortgage. 
PARTNERSHIP— 

1.  Action  v.  firm  by  name,  foreign  firm ................Vol.  1,  p.  188 

2.  Absconding  of  one  partner _ « lb.  86 

8.  See  Attachment,  Assignment. 

4.  What  interference  makes  one  liable  as  general  partner;  what  amounts  to 

dissolution  of  limited  partnership? lb.  404 

PETITION— 

1.  Husband  and  wife,  joinder  of. lb.  19 

2.  Allegation  of  contract  with  married  woman  demurrable ......lb.  19 

8.  Averment  of  due  notice lb.  81 

4.  Averment  of  making  and  breaking  promise lb.  88 

5.  Under  common  carrier  act  filed  as  in  other  cases lb.  186,  191 

6.  Incongruous  and  inconsistent  claims  can  not  be  joined ......  - lb.  217 

7.  Title  not  to  be  changed  in  subsequent  stages  of  action lb.  286 

8.  When  exhibits  form  part  of « lb.  239 

POWER  OF  ATTORNEY— 

1.  Proper  exercise  of. VoL  2,  p.  19 

PRACTICE— 

1.  Attorney  may  not  acknowledge  service  for  defendant  in  suit  brought  by 
him  for  plaintiff. Vol.  1,  p.  680 

2.  General  allegation  of  condition  precedent  sufficient lb.  289 

8.  Statutory  damages  and  costs  of  protest  need  not  be  set  forth  as  separate 

cause  of  action lb.  676 

4.  Each  petition  should  embody  within  itself  the  facts  which  constitute  the 

cause  of  action,  unless  in  cases  specified  by  the  code lb.  676 

PURCHASER  AT  SHERIFFS  SALE— 

1.  When  entitled  to  possession  and  receipt  of  rents . —lb.  457 

RAILROADS— 

1.  Use  of  streets  by,  not  necessarily  nuisance lb.  62 

2.  Cattle  straying  on  track— duties  of  employes lb.  193 

8.  Action  for  damages  against  for  death  of  wife  or  child  by  carelessness  or 

fault  of  agents  or  servants  of  railroad  not  maintainable, lb.  481 
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RECEIPT— 
1.  Containing  agreement,  stipulation  or  condition  between  the  parties  is  in 

the  nature  of  a  oontract Vol.  1,  p.  177 

REPLEVIN— 

1.  Right  of,  how  taken  away Vol.  2,  p.  36 

RECOUPMENT— 
1.  For  damages  sustained  by  reason  of  failure  of  title  allowed  in  action  on 
purchase  money  note,  for  land  conveyed  with  covenants  of  seizin,  war- 
ranty and  against  incumbrances lb.  86 

SALE— 

1.  Of  boat  after  cause  of  action  accrued lb.  81 

See  Assignment,  Attachment,  Bills  and  Notes,  Estoppel,  Water  craft, 
SALVAGE— 

1.  See  Vol.  1,  p.  82. 
SET-OFF— 

1.  Nature  and  effect  considered Vol.  1,  p.  888,  434 

SHERIFF— 

1.  May  arrest  fugitives  from  other  states  and  detain  them  a  reasonable  time 
for  requisition Vol.  2,  p.  193. 

2.  He  who  performs  duty  of,  assumes  responsibility  of lb.  193 

STEAMBOATS.    See  Common  Carrier  Act,  Watercraft. 

STOCKS— 

1.  Transferred  as  collateral  security  with  power  of  sale.  Must  be  demand  of 
payment  and  notice  of  time  and  place  of  sale Vol.  1,  p.  532 

2.  The  sale  must  be  bona  fide,  the  bailee  being  the  trustee  of  the  bailor  and 
held  to  strict  accountability  by  the  courts lb.  632 

3.  Such  pledging  does  not  convey  the  legal  title;  a  lien  accompanied  by  pos- 
session is  all  the  creditor  acquires lb.  532 

4.  Measure  of  damages,  when  sold  without  demand  and  notice  is  their  highest 
market  value  at  any  time  between  day  of  sale  and  commencement  of 
suit lb.  632 

6.  Rights  of  holders  of Vol.  2,  p.  101 

STREETS— 

1.  Jurisdiction  over  in  case  of  extension  of  city  limits Vol.  1,  p.  465 

See  Dedication,  Limitation,  Nuisance. 
SURETY— 

1.  Plaintiff  at  option  may  join  both  principal  and  surety  in  one  suit... lb.  285 
See  Bond,  Executors  and  Administrators. 
TAXATION.    See  Assessments,  Banks. 
TAX  LAWS  CONSTRUED.     Vol.  1,  p.  246,  289. 
TENANTS  IN  COMMON— 

1.  Part  owners  of  vessels  are M Vol.  2,  p.  256 

TITLE— 

1.  Defendant  may  recoup  in  case  of  failure  of lb.  86 

TRESPASS.    See  Landlord  and  Tenant 

TRUST.    Equal  for  all  creditors  undar  act  of  1853.  What  creates..  Vol.  1,  p.  869 

TRUSTEE— 

1.  A  debtor  is  not  the  trustee  of  his  creditor's  creditor lb.  281 
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Trustee —  Continued. 

2.  Can  not  by  hit  own  act  divert  himself  of  the  trust Vol.  1,  p.  3G9 

See  Mortgage, 
USAGE— 

1.  To  be  binding  must  be  general ~ ~ lb.  Ill 

USURY.    See  pages  19, 94,  97,  Vol.  2. 
VENDOR  AND  VENDEE— 
When  land  is  sold  by  the  tract' for  a  sum  in  gross,  and  a  deficiency  appears 
in  the  quantity  of  land,  the  court  will  not,  in  the  absence  of  fraud,  deduct 
an    amount    from    the    purchase  money  and    enforce   the   contract    so 

amended Vol.  2,  p.  283 

Query,  whether  the  court  might  not  in  case  of  flagrant  mistake  rescind  the 

contract lb.  283 

But,  not  when  the  vendee  has  long  known  of  the  deficiency  without  express- 
ing dissatisfaction lb.  283 

Vendor  can  not  relieve  himself  from  obligation  to  pay  in  "sugar  mill  con- 
tracts" when  demand  was  not  made  on  the  specified  day,  unless  ho  shows 
readiness  to  pay  on  that  day,  and  damage  by  reason  of  the  default  of  the 

vendee  to  make  demand M lb.  283 

WATERCRAFT— 

Steamer  belonging  to  another  state  may  be  seised  here lb.  31 

Acts  of  1840  and  1848  confer  a  remedy  only,  the  lien  being  conferred  by 

seizure  alone lb.  31 

Private  sale  of  boat  to  bona  fide  purchaser  after  cause  of  action  accrued 

does  not  defeat  statutory  remedy lb.  31 

Cause  of  action  must  arise  within  the  state lb.  137 

Notice  required  to  bind  boat lb.  187 

Sheriff  not  bound  to  levy  execution  upon  a  boat  which  has  been  seized  in 

that  action  and  released  on  bond lb.  172 

WILL.    Construction  of. lb.  79 
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